Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


130 


LAW"    BOOKS 

FUDLISnEn   BT 

BELL    &    BRADFUTE, 

12  BANK  STREET,  EDINBURGH. 


Erskine's  Institute  of  the  Law  of  Scotland. 

Witli  tlia  Noles  of  I.ouri  Ivory  and  previous  liilitora  and  addi- 
tional Notes  bringing  down  tlie  Latv  to  tlie  ptpscnt  time.  Bj 
Jahhs  Baiiknacii  Nicomok,  Esq.,  Advocate.  In  TivoVola,, 
demy  4to.     Price  £4,  10s. 

'tlillj  nproduRd ;  Bnd 


t  itsdcDt  tnd  [ 

(  adFiiiced  ]>wT>t  * 

Disni  in 

Ersldoe's  Principles,  I17  Ontbrie. 

Principles  or  tlie  Laiv  of  Scotland.  By  John  KnsKiKKof  Carnock. 
Si.vteent1i  Kdition,  with  Extracts-  from  tlie  Lectures  of  Grorgb 
MoiR,  Esq.,  lately  Professor  of  Scots  l.aw  in  tlie  University  of 
Kdinbiirgli;  and  Notes  by  William  GiiTintiK,  Ksq.,  SlierilT- 
Substitute  of  Glaagow.    One  Vol.,  8vo.     Price  £ls. 

Juridical  Styles.    Vol  I,  Heritable  Rig'ltts. 

Containing — Fens  and  otlitT  Original  Gmuts;  Heeds  of  Alienation  ; 
Succession  by  Settlement;  Services  ;  Grants  fruui  tlic  LVown  aud 
Prince;  Grants  b^  Progress  and  otiicr  Writs  between  Subjects, 
Snpcriorg,  and  their  Vassals  j  on  tlio  Constitution,  'I'rausmisslon, 
and  Extinction  of  Heritable  Sccnrities  and  Liferent  Rights ;  Fosucs- 
elon  and  Use  of  I'roperty.  AViili  an  Appendix  of  Acts  of  Parlia- 
ment, ond  a  copious  Index.  In  one  largo  Vol.  royal  8vo.  Trice  3es. 

Mlaren  on  Wills  and  Snccesaion. 

Tlie  Law  of  Scotland  in  relation  to  Wills  and  Succession,  includ- 
ing tlie  subjects  of  Intestate  Succession,  aud  the  Construction  of 
Wills,  Entails,  and  Trust  Settlements.  By  JoitK  M'Larkn,  Esq., 
Advocate.    In  Two  large  Vols.,  royal  8vo.    Piicc  £3,  33. 

Duncan's  Entail  Frocednre. 

Manual  of  Summary  Procedure,  under  the  Act  fur  tlie  Amendment 
of  the  Law  of  Entail  in  Scotland  (11  and  12  Vict,,  cap.  Sfj),  and 
Relative  Statutes  and  Acts  of  Sedenint.  By  John  M.  Di^ncak, 
Esq..  Advocate.     One  Vol..  8vo.     Price  123.  Gd. 


Law  Boohs  Puhlished  hij  Bell  d  Bradfute, 

m 

Hunter  on  the  Law  of  Landlord  and  Tenant. 

A  Treatise  on  the  haw  of  Landlord  and  Tenant,  with  an  Appendix, 
containing  Forms  of  Leases.  By  IIobkkt  1 1  untkr,  Ksq.,  Advocate. 
Fourth  £dition,  carefully  Revised.  Hy  AVilliam  (iuthrie,  Esq., 
Advocate.    In  Two  large  Vols.,  royal  8vo.    Price  (50s. 

Begg'8  Conveyancing  Code : 

The  Conveyancing  Code :  Being  The  Titles  to  Lands  Consolida- 
tion (Scotland)  Act,  1868,  I'he  Conveyancing  (Scotland)  Act, 
1874,  and  minor  Acts  relating  to  Conveyancing  and  Registra- 
tion, printed  so  as  to  distinguish  the  Provisions  now  operative 
from  those  which  have  been  repealed  or  sa[)ersedcd  by  later 
enactments,  with  very  full  Notes  appended  to  each  Section  and 
Schedule,  forming  an  Explanatory  and  Practical  Commentary 
thereon,  and  embodying  the  Decisions  of  the  Court  down  to 
the  end  of  the  year  1878.  By  J.  IIkndkrsox  Bkgg;  Esq., 
Advocate.    Price  20s. 

Omond'8  Merchant  Shipping  Acts. 

The  Merchant  Shipping  Acts,  1854  to  1876,  with  Kotes  and  Index, 
and  an  Appendix  of  Relative  Statutes,  Hnlcs  for  Courts  of  Survey, 
and  Investigations  into  Shipping  Casualties,  Forms,  &c.  By 
George  W.  T.  Omoxd,  M.A.  Advocate.  One  Vol..  8vo.   Price  188. 

Mowbray's  Analysis. 

An  Anah'sis  of  the  Conveyancing  (Scotland)  Act,  1874.  By  J. 
T.  Mowbray,  Esq.,  W.S. ;  with  an  Appendix  containing  the  Act. 
In  One  Volume,  8vo.    Price  7s. 

"This  Analysis  viU  he  of  Immense  assistance  to  those  who  have  neither  time  nor  special 
aptitude  for  doing  it  for  them^elvvs." — Courant. 

"  Thid  Analjiiiii  beani  evidence  of  having  been  compiled  by  a  lawyer  who  Is  both  practical 
and  theoretical, 'and  will  l>e  fnund  eminently  useful  to  the  profcsAio'n  generally  A  copy  of 
the  Act  itself  and  a  useful  Index  are  added  to  the  hook."~-Glasgow  iVeuw. 

Professor  More's  Lectures. 

Lectures  on  the  Law  of  Scotland,  by  the  late  John  S.  Mokk,  LL.D., 
Professor  of  Scots  Law  in  the  University  of  Edinburgh.  Edited  by 
tlonN  M^Larkk,  Esq.,  Advocate.  Two  Vols.,  royal  8vo.  Price 
£2,  5s. 

Hendry's  Styles  by  Mowbray. 

Styles  of  Deeds  and  Instruments  under  the  Titles  Consolidation, 
Conveyancing,  and  Registration  of  incases  Acts,  with  Xotes  on  the 
Completion  of  'i'itles  and  iiu  Appendix  of  Statutes.  Adapted  from 
the  Second  Edition  of  the  Styles  of  the  late  Joiix  Henky,  W.S. 
By  John  T.  Mowbuay,  LL.D.,  AV.S.  In  One  Vol.,  8vo.  Price 
20s. 

Handbook  of  Bankers'  Law. 

Handbook  of  Bankers'  Law.  By  the  late  IIrnry  Robertson, 
N.P.  Fourth  Edition,  carefully  revised  and  enlarged  by  W.  D. 
TiiORBUKN,  Advocate.    Crown  8vo.    I*rice  63. 


OW.     ScOtl. 
610 


I- 


PRINCIPLES 


OF  THE 


LAW    OF    SCOTLAND. 


PRINCIPLES 


OP  THE 


LAW  OF  SCOTLAND. 


BY 


JOHN  ERSKINE  op  Carnock,  Esq., 

ADVOCATE. 


CONTAINING 

EXTRACTS  FROM  THE  LECTURES  OF 
GEORGE  MOIR,  Esq.,  Advocatb, 

FOBMEBLY  PfiOFESSOB  OF  SOOTS  LAW  IN  THE  UNIYIB8ITY 

OF  EDINBURGH. 


SIXTEENTH   EDITION, 

COR|lEC?f^lqfQ^BEVISED. 


'y^y. 


EDINBURGH: 
BELL    &   BRADFUTE,  12  BANK   STREET. 

LONDON  :  WILUAM  MAXWELL  &  SON. 


HOCCOLXXXI. 


^btnburg^: 

PRINTED  BT  liORIMER  AND  0ILL1F.S, 
ai  St.  Andrkw  St^rARK. 


ADVERTISEMENT 

PREFIXED  TO  THE  FIRST  EDITION. 


Though  the  Institutions  of  the  Law  of  Scotland^  which 
were  written  by  the  learned  Sir  George  Mackenzie  of 
Rosehaugh,  have  been  justly  received  with  universal 
approbation,  it  must,  at  the  same  time,  be  confessed 
that  his  fondness  to  reduce  the  Work  within  the  com- 
pass of  a  small  duodecimo  led  him  either  to  omit 
altogether,  or  to  treat  more  slightly,  several  important 
articles  relating  to  his  subject.  Nor,  indeed,  is  that 
Author's  Compend  so  useful  at  present  as  it  was 
formerly ;  because  of  these  many  and  considerable 
alterations  which  the  Law  of  Scotland  has  imdergone 
since  its  publication. 

The  following  sheets  are  designed  to  supply  these 
defects ;  and,  by  exhibiting  a  more  full  and  complete 
new  of  the  principles  and  general  system  of  our  Law, 
to  prepare  the  reader  for  deeper  researches  into  that 
study. 

Sensible  of  the  difficulty  of  composing  a  Treatise  of 
this  kind,  where  every  word  requires  accuracy  and 
precision,  I  subjected  my  Essay,  after  having  employed 
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my  utmost  skill  upon  it,  to  several  Gentlemen  distin- 
guished by  their  knowledge  of  the  Law ;  to  whom  I 
embrace  this  public  opportunity  of  offering  my  sincere 
acknowledgments  for  the  trouble  they  have  taken  in 
revising  it,  and  for  their  judicious  remarks  and  just 
amendments. 

If,  after  all  I  have  done,  this  attempt  shall  answer 
my  design,  I  shall  be  happy  in  reflecting  that  my 
labours  have  not  been  useless  to  my  Country. 

JOHN  ERSKINE. 


PREFACE  TO  THE  FOURTEENTH  EDITION 

BY 

WILLIAM  GUTHRIE,  Esq.,  LL.D.,  Advocate. 


Though  the  excellences  of  Erskine's  Principles  as  a 
summary  of  Scots  Law,  and  the  authority  of  the  book 
as  the  only  work  of  its  Author  which  received  his  last 
revising  touches,  have  always  been  recognised,  its  use- 
fulness has  been  impaired  by  the  lapse  of  time,  and  the 
changes  in  the  law  produced  by  legislation  and  judicial 
decision.  Nor  during  the  century  that  has  elapsed 
since  the  last  publication  in  the  Author's  lifetime  has 
the  book  ever  been  re-edited  in  the  proper  sense  of  the 


term.  A  large  proportion  of  the  few  notes  given  in 
the  editions  published  under  the  care  of  Professor 
Schank  More  consists  merely  of  references  to  the  titles 
in  Moriaon's  Dictionary.  Mr.  Guthrie  Smith  published 
in  I66O  "A  New  Edition,  adapted  to  the  present  state 
of  the  law."  But  whatever  advantages  that  book  may 
have  derived  from  Mr.  Smith's  power  of  lucid  exposition, 
it  did  not  supply  the  want  of  an  edition  of  Erskines 
Principles,  the  arrangement  being  different,  many 
passages  being  omitted  or  re-written,  and  the  divisions 
by  which  the  Profession  had  been  in  the  habit  of 
referring  to  the  book  being  altogether  dropped  out. 

This  attempt  to  make  Erskine's  Principles  a  con- 
venient handbook  for  the  student  of  the  present  day 
was  undertaken  at  the  request  of  Professor  Macpherson, 
by  whom  the  book  has  been  restored  to  its  original 
position  ^&  the  Scots  Law  Manual  in  the  Metropolitan 
University,  and  fi^om  whom  the  Editor  has  received 
valuable  suggestions  as  to  its  plan.  The  Editor, 
while  religiously  preserving  the  whole  text  as  it  was 
left  by  the  Author,  has  endeavoured  to  add,  in  notes, 
such  information  as  it  may  be  supposed  that  the  Author 
would  have  embodied  in  the  text  if  he  had  been  writing 
now.  He  has  thus  had  to  travel  over  great  part  of  the 
statute  and  case  law  of  a  hundred  years.  He  has  also 
pointed  out  the  more  important  instances  of  discrepancy 
between  the  Principles  and  the  Institutes ;  and  to  aid 
those  who  desire  upon  any  subject  to  consult  the  fuller 
and  most  recent  expositions  of  Mr.  Erskine,  references 
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to  the  corresponding  passages  in  the  Institutes  have 
been  given  on  the  margin  of  each  section.  He  has 
given  the  numerical  references  to  the  book  and  title 
of  the  passages  in  the  Corpus  Juris  Civilis,  which  the 
Author  cited  according  to  the  custom  of  his  time ;  and 
he  has  filled  up  the  references  to  the  pages  in  Morison's 
Dictionary,  where  the  cases  quoted  in  the  text  arc  to 
be  found, — an  editorial  duty  which  was  omitted  iu 
every  former  edition. 

The  editorial  work,  commenced  in  the  spring  of 
1869  and  continued  amid  many  interiniptions,  was 
completed  in  time  to  admit  of  the  issue  of  the  book  to 
students  in  parts  during  the  University  session  of 
1869-70.  The  defects  of  execution  which  will  be 
found  to  exist  would  have  been  much  more  serious, 
and  indeed  the  completion  of  the  task  within  this  time 
would  have  been  impossible,  if  the  Editor  had  not  been 
allowed  to  use  the  MS.  Lectures  of  Mr.  George  Moii-, 
Advocate,  lately  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.  The  extracts  from  these, 
whether  they  are  in  the  form  of  foot-notes  or  of 
excursive  notes  at  the  end  of  Titles,  have  been  printed 
as  quotations,  with  the  name  of  the  learned  author 
affixed.  In  order  more  effectually  to  supply  the  chief 
defect  of  the  work  of  Mr.  Erskine,  since  whose  day 
Mercantile  Law  has  been  so  greatly  developed,  it  has 
been  thought  best  to  give  the  views  of  Mi\  Moir  on 
some  branches  of  that  subj  ect  in  the  form  of  continu- 
ous  cliapters   at   the   end   of   Titles.       Cbusiderable 
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abridgment  and  reairangement  of  the  text  of  the 
Lectures  has  of  course  been  necessary  to  adapt  them 
to  the  purpose  of  the  present  work,  but  the  words  of 
the  original  have  always  been  retained ;  and  that  their 
authority  might  not  be  impaired,  the  whole  of  the 
extracts  have  been  kindly  revised  in  proof  by  Mr. 
Moir  himself.  The  Editor's  foot-notes  to  Erskine  will 
Ije  easily  distinguished  by  the  absence  of  marks  of 
quotation ;  and  in  a  few  cases  additions  to  the  foot- 
notes taken  from  Mr.  Moir  have  been  inserted  within 
square  brackets,  thus  [         ]. 

It  13  hoped  that  the  use  which  has  thus  been 
made  of  the  unpublished  writings  of  so  eminent  a 
lawyer  will  give  this  volume  a  value  and  interest 
to  the  Profession  which  it  could  not  otherwise  have 
possessed. 

The  Editor  has  to  acknowledge  his  obligations  to 
those '  who  have  assisted  him  in  the  preparation  of 
this  Edition,  especially  to  Professor  Macphekson, 
who  has  read  most  of  the  proof  sheets ;  to  Mr.  John 
Cheyne,  Advocate,  who  is  entirely  responsible  for  the 
Titles  on  Arrestments  and  Poindings,  and  on  Crimes, 
and  whose  name  is  a  sufficient  guarantee  for  accuracy 
and  legal  knowledge;  and  to  Mr.  Colin  H.  M'Lachlan, 
Advocate,  who,  besides  giving  other  valuable  assist- 
ance, has  prepaied  the  Index  of  Matters. 

8  Fettes  Row,  Edinburgh, 
March,  1870. 


PREFACE  TO  THE  SIXTEENTH  EDITION. 


The  present  edition  is  founded  upon  the  two  previous 
editions  by  Mr.  Guthrie,  and  the  objects  he  had  in 
view  in  preparing  them  having  been  adhered  to,  they 
need  not  now  be  repeated. 

The  extent  and  importance  of  recent  legislation  and 
decision  have  made  it  a  task  of  more  labour  than 
might  be  supposed,  to  adapt  the  previous  notes  to  the 
law  as  it  now  stands ;  and  I  have  to  acknowledge 
much   and  valuable  aid  from  my   friend  Mr.  John 

KiRKPATRICK. 

N.  M. 

Junt,  1881. 
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NOTE  OF  ABBREVIATIONS, 

AND  OF  THE  MANNER  OF  QUOTING  AUTHORITIES. 


Act  B.y Acts  of  Sederunt  of  the  Session. 

Books  S.,       ....  Books  of  Sederunt. 

R.  M., Books  of  Begiam  MajestcUem. 

Q.  Att.y Quoniam  AUachiamenta. 

L.  B.,        Leges  Burgorum. 

St  1,  R  I.,  .     .     .     .     Statukt prima  BoberU primif  B,nd  so  of  the 

other  Statutes  in  Skene's  Collect 

Cr., Sir  T.  Craig,  De  Feudis,  quoted  by  the 

page  and  section  of  edition  1732,  foL 

Hope  Min.  Pr.,  ...     Sir  T.  Hope's  Minor  Practicks,  by  page 

and  section  of  edition  1726,  Syo. 

Balf.y Sir  James  Balfour's  Plracticks,  quoted  by 

the  page  and  section. 

Spotis.  Pr.,     ....     Sir  R.  Spotiswood's  Practicks. 

B.  S., Brown's  Supplement  to  Morison's  Dic- 
tionary. 

St, Viscount  Stair's  Institutions,  by  the  book, 

title,  and  Section. 

Bankt.,  vol.  i,  ii.,  or  iii..     Lord  Bankton's  Institute,  by  the  volume, 

page,  and  section. 

Ekh., £lchies'Decision8,bythe  title  and  number 

of  decision. 
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M.,       Morison's  Dictionary  of  DecisionSjby  page. 

F.C., Faculty  Collection,  1808  to  1824. 

S.,        Shaw's  Reports,  from  1821  to  1837. 

D., Dunlop's  Reports,  from  1838  to  1860. 

Macph., Macpherson's  Reports,  from  1861. 

R, Rettie's  Re^wrts,  from  1873. 

Pat.  Ap., Paton's  Appeal  Cases. 

S.  Ap., Shaw's  Appeal  Cases. 

W.  &  S,, Wilson  and  Shaw's  Appeal  Cases. 

Bell's  Ap.,     ....  BelUs  Appeal  Cases. 

Macq., Macqueen's  Appeal  Cases. 

L,  J.,  Q.  B.,  C.  B.,  Ex.,     Law  Journal,  Queen's  Bench,  Common 

Bench,  Exchequer,  &€. 

L.  R,  So.  Ap.,  .     .     .     Taw  Reports,  Scotch  Appeals,  itc. 

The  Author  says : — "  As  for  the  decisions  after  1719,  which  are 
neither  to  be  found  in  any  printed  collection,  nor  in  the  Law 
Dictionary,  some  few,  prior  to  Nov.  1744,  were  observed  by  the 
Author;  and  those  from  that  period  down  to  Nov.  1749,  by  the 
late  Charles  Areskine  of  Alva,  Lord  Justice-Clerk,  who  had  the 
goodness  to  allow  to  the  Author  the  use  of  his  most  valuable 
papers." 

"  The  Decisions  from  Nov.  1735  to  July  1744,  in  so  far  aa  they 
are  contained  in  a  printed  collection  during  the  period,  are  quoted 
by  the  dates  as  they  stand  in  that  collection." 

"The  Acts  of  Parliament  before  the  reign  of  James  YII.  are 
quoted  by  the  year  of  Grod  and  number  of  the  Act,  according  to  the 
edition  1681,  foL" 

'*  The  quotations  from  the  Code  of  the  Roman  law  are  marked 
in  the  usual  way,  by  the  letter  C.  Those  from  the  Pandects  have 
no  distinguishing  letter." 

"The  references  from  one  part  of  this  Treatise  to  another  are 
marked  by  the  number  of  the  book,  title,  and  section.  Thus,  ii.  1 .  §  3, 
refers  to  Book  second,  title  first,  section  third  of  tliis  Treatise." 
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TIT.  I. — OF  LAWS  IN  GENERAL. 

L  Law  is  the  command  of  a  Sovereign,  containing  a  Law. 
cwnmon  rule  of  life  for  his  subjects.     It  is  divided  into        (1-6) 
the  law  of  Nature,  the  law  of  Nations,  and  Civil  or  Mv/ni- 
dpal  law. 

2.  The  Law  of  Nature  is  that  which  God,  the  Sove-  ^^  of 
reign  of  the  Universe,  has  prescribed  to  all  men,  not  by  any 
fonnal  promulgation,  but  by  the  internal  dictate  of  reason  (^^ 
alone,  (a)  It  is  discovered  by  a  just  consideration  of  the 
agreeableness  or  disagreeableness  of  human  actions  to  the 
oature  of  man ;  and  it  comprehends  all  the  duties  we  owe 
either  to  the  Supreme  Being,  to  ourselves,  or  to  our  neigh- 
bour— as  reverence  to  GoD,  self-defence,  temperance,  honour 
to  our  parents,  benevolence  to  all,  a  strict  adherence  to  our 
engagements,  gratitude,  &c.     This  law  is  improperly  attri- 

(a)  Haec  Don  ecripta,  sed  nata  lex  ;  quam  non  didicimus,  accepimus, 

legimiis  ;  vemm  ex  natora  ipsa  arripuimus,  hauBimus,  expressimus ;  ad 

^um  non  docti,  sed  facti,  non  instituti,  sed  imbuti  sumus. — Cicero,  Pro 

Kilone,  c  4.    See  Stair,  i  3-7. 
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buted  to  the  brute  part  of  the  creation ;  for  brutes  act  from 
necessity,  and  are  not  capable  of  proper  obedience,  nor  con- 
sequently of  law. 

Laws  of  3.  The  Law  of  Nations  is  also  the  result  of  reason,  and 

*  ®"**  has  God  for  its  Author;  but  it  supposes  mankind  formed 

(14)  into  several  bodies  politic,  or  states;  and  it  comprises  all 
the  duties  which  one  state  owes  to  another.  These  must  of 
necessity  be  similar  to  the  duties  arising  between  indivi- 
duals, since  both  are  dictated  by  reason,  so  that  what  is  the 
law  of  nature  when  applied  to  men,  considered  simply  as 
such,  is  indeed  the  law  of  nations  when  applied  to  kingdoms 
or  states.  From  this  source  proceeds  the  right  of  war,  the 
security  of  ambassadors,  the  obligations  arising  from  treaties, 
&c.  The  particular  usages  of  nations  in  their  mutual  cor- 
respondence, which  are  not  necessarily  founded  in  reason, 
are  no  part  of  the  law  of  nations  in  its  proper  sense;  for 
they  are  arbitrary,  and  derive  their  sole  authority  from  com- 
pact, either  express  or  presumed ;  and  may  therefore,  with- 
out violating  the  law  of  nature,  be  altered :  for  this  reason, 
they  ought  to  be  thrown  into  the  class  of  positive  laws, 
whose  obligation  lasts  no  longer  than  the  agreement  upon 
which  it  is  founded.  Of  this  sort  are  the  ceremonial  used 
in  receiving  and  entertaining  ambassadors,  the  privil^es 
indulged  to  some  of  their  servants,  the  rules  observed  in 
cartels  for  exchanging  prisoners  of  war,  &c. 

Civil  Law.  4.  CiviL  or  MUNICIPAL  Law  is  that  which  every  sove- 

(18, 19)  reign  kingdom  or  state  has  appropriated  to  itself.  The 
appellation  of  municipal  was  originally  confined  to  the  laws 
of  mwaicipiaf  or  dependent  states ;  but  it  came  by  degrees 
to  signify  all  civil  laws  without  distinction.  No  sovereign 
state  can  subsist  without  a  supreme  power,  or  a  right  of 
commanding  in  the  last  resort ;  the  supreme  power  of  one 
age  cannot,  therefore,  be  fettered  by  any  enactment  of  a  former 
age,  otherwise  it  would  not  be  supreme.  Hence,  the  law  last 
in  date  derogates  from  prior  laws;  L.  4,  de  const  pri/nc.  (1, 4)  (6). 


(&)  When  an  Act  repealing  a  former  enactment  is  itself  repealed,  this 
does  not  now  revive  the  Act  or  provision  before  repealed,  unless  there  be 
reviving  words.    Where  provisions  are  substituted  for  enactments  which 
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iS.  The  law  of  nature,  where  it  either  commands  or  for-  General  pro- 
bids,  is  immutable,  and  cannot  be  controlled  by  any  human  the  lawV 
sathority ;  but  where  that  law  does  no  more  than  confer  a  ^*"®* 
right,  without  obliging  us  to  use  it,  the  supreme  power  may  (16, 17, 20) 
divest  us  thereof,  in  whole  or  in  part.     Thus,  certain  natural 
rights  in  point  of  dress,  game,  commerce,  &c.,  are  brought 
frequently,  by  positive  enactment,  imder  such  restrictions 
as  the  Legislature  thinks  most  proper  for  the  common  inte- 
rest   It  sufficiently  appears  that  a  sanction  is  annexed  to 
the  law  of  nature  by  its  Author,  from  the  disquiet  that  fills 
the  conscience  upon  a  transgression  thereof,  though  the  per- 
son guilty  should  be  without  the  reach  of  human  penalties: 
But  certain  laws  of  nature,  as  gratitude,  charity,  benevo- 
lesice,  &C.,  have  not  been  guarded  with  penalties  by  the 
positive  enactment  of  any  state,  but  are  left  entirely  to  the 
cansdenoe. 

6.  Though  the  laws  of  nature  are  sufficiently  published  Promuka- 
by  the  internal  suggestion  of  natural  light,  civil  laws  cannot   ^^  ®     ^'* 
be  considered  as  a  rule  for  the  conduct  of  life  till  they  are     (21, 37) 
notified  to  those  whose  conduct  they  are  to  regulate.    The 

Scots  Acts  of  Parliament  were,  by  our  most  ancient  custom, 
proclaimed  in  all  the  different  shires,  boroughs,  and  baron 
courts  of  the  kingdom ;  1425,  c.  67 ;  1457,  c  89.  But  after 
our  statutes  came  to  be  printed,  in  consequence  of  1540, 
c  127,  that  custom,  which  was  no  longer  necessary,  was  gra- 
dually neglected ;  and  at  last  the  publication  of  our  laws  at 
the  market-cross  of  Edinburgh  was  declared  sufficient ;  and 
they  became  obligatory  forty  days  thereafter ;  158 1,  c.  128. 
BriiiA  statutes  are  deemed  sufficiently  notified  without  for- 
mal promulgation;  either  because  the  printing  is  truly  a 
publication,  or  because  every  subject  is,  by  a  maxim  of  the 
English  law,  a  party  to  them,  as  being  present  in  Parliament 
either  by  himself  or  his  representative.  After  a  law  is  pub- 
lished, no  pretence  of  ignorance  can  excuse  the  breach  of  it ; 
L9,pr,et%3,de  jut.  et  fact.  ign.  (22,  6). 

7.  As  laws  are  given  for  the  rule  of  our  conduct,  they  Declaratory 

(23) 
tniepealed,  soch  repealed  enactments  remain  in  force  till  the  subetitated 

ptorifioiDS  come  into  operation ;  13  &  14  Viet  c.  21,  §§  5,  6. 
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Divine  poei- 
tive  law. 


(26) 


Roman  I^w. 
(27,28) 


can  regulate  future  cases  only;  for  past  actions,  being  out 
of  our  power,  can  admit  of  no  rule.  Declarator^'  laws  form 
no  exception  to  this;  for  a  statute,  where  it  is  declaratory 
of  a  former  law,  does  no  more  than  interpret  its  meaning; 
and  it  is  included  in  the  notion  of  interpretation  that  it  must 
draw  back  to  the  date  of  the  law  interpreted,  (c) 

8.  God  Himself  gave  by  Moses  to  the  Jews  a  body  of 
positive  laws,  which  settled  not  only  their  public  polity  but 
private  rights ;  but  as  that  law  was  directed  to  the  Jews 
alone,  and  almost  wholly  framed  with  a  special  view  to  the 
Je¥dsh  constitution,  and  to  the  genius  of  that  people,  it  is 
but  a  small  part  of  it  which  has  been  adopted  by  the  l^isla- 
tures  of  other  countries  into  their  system  of  laws. 

9.  The  Roman  Laws  were,  towards  the  middle  of  the  sixth 
century,  reduced  by  the  Emperor  Justinian  into  one  body, 
which  consists  of  the  Digests  or  Pandects,  the  Institutions, 
the  Code,  and  the  Novels.  Upon  the  irruption  of  the 
Lombards  into  Italy,  soon  after  Justinian's  death,  this  law 
became  almost  forgotten,  till  the  year  1130,  when  a  copy  of 
the  Pandects  having  been  recovered  at  Amalphi,  it  was 
taught  by  authority  in  the  schools  of  Italy,  and  from  thence 
spread  quickly  over  Europe.  (cQ     The  Roman  law,  from  its 


(c)  A  statute  now  begins  to  operate  from  the  time  when  it  receives  the 
royal  assent,  unless  some  other  time  be  fixed  by  the  Act  itself ;  33  Geo. 
III.  c  13.  The  operation  of  a  statute  may  either  be  postponed,  or  it  may 
receive  a  retrospective  relation,  not  merely  by  express  provision,  but  by 
necessary  construction.  There  is  always,  however,  a  presumption  against 
retroactive  efifect,  which  becomes  absolute  in  regard  to  rights  made  liti- 
gious.—See  Ladies  M,  S  E.  Kerr,  petitioners,  Nov.  21, 1813,  16  F.C.  353 ; 
VrquhaH  v.  Urquhart,  Feb.  20,  1851,  13  D.  742,  H.  of  L.,  1  Macq.  658 ; 
Kerr  v.  Marquis  of  AUsa,  June  12,  1854, 1  Macq.  736  ;  Reidf  Sc^  peti- 
tioners, March  31, 1863, 1  Macph.  774.  Some  portions  of  a  statute  may 
refer  to  the  future,  while  others  are  retrospective,  Lucas  v.  Gardner, 
Feb.  8,  1878,  5  Ket.  638,  &  H.L.  5  Ret.  105  ;  Dwarris  on  Statutes,  540  ; 
Kent's  Com.,  i.  455  ;  SavignVs  Priv.  International  Law,  &c.,  ch.  ii. 

(d)  There  is  abundant  evidence  of  the  knowledge  and  continuing 
authority  of  the  Roman  law  as  a  personal  law  (see  Guthrie's  Savigny,  p. 
15,  20),  alongside  of  the  leges  barharorum,  not  only  in  Italy,  but  in  parts 
of  France  and  Germany,  during  the  period  between  the  fall  of  the 
Western  Empire^  and  the  rise  of  the  School  of  Bologna  under  Imerius 
and  the  Glossators. 
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pecoliar  beauty  and  elegance,  got  the  appellation  of  the 
OwU  Imw,  though  that  epithet  was  applicable  originally  to 
the  laws  of  all  countries  alike.  («)  In  several  Acts  of  Parlia- 
ment this  law,  sometimes  by  itself,— 154fO,  c.  69 ;  1585,  c.  18, 
•  —and  sometimes  in  conjunction  with  the  canon  law, — 1540, 
c  80 ;  1551,  c.  22, — goes  under  the  name  of  the  CorriTnon 
Law.  Where  the  expression  in  the  Act  is  fuller — the  com- 
won  laws  of  the  realm — ^it  signifies  perhaps  our  own  ancient 
customary  law;  1503,  c  79;  1584,  c.  131,  &c(f) 

10.  Soon  after  the  recovery  of  the  Pandects,  a  body  of  oanon  Law. 
kw  was  formed  under  the  direction  of  the  Bishop  of  Rome,  ^gg) 
styled  the  Canon  Law.  It  contained  rules,  not  only  for 
informing  the  conscience,  but  for  the  fixing  of  property, 
civil  as  well  as  ecclesiastical,  and  had  the  authority  of  law 
in  the  countries  where  the  Pope  was  temporal  sovereign: 
but  all  the  other  nations  of  Christendom,  even  those  which 
acknowledged  the  See  of  Rome,  thought  themselves  at 
liberty,  in  so  far  as  it  related  to  civil  right,  either  to  reject  it, 
or  to  receive  it  with  such  limitations  as  they  judged  proper. 
Tlie  Canon  Law  consists  of  the  Decretum,  which,  in  imitation 
of  the  Roman  Digests,  was  composed  by  Gratian,  a  Benedic- 
tine monk,  from  the  judgments  of  the  fathers,  doctors,  and 
dmrch  councils ;  and  of  the  Decretal  Bpistlea,  which,  after 
the  pattern  of  Justinian's  Code,  is  a  collection  of  the  rescripts 
and  constitutions  of  the  Popes. 

IL  The  municipal  Law  of  Scotland,  as  of  most  other  Law  of 
oofontries,  consists  partly  of  statviory  or  written  law,  which 
has  the  express  authority  of  the  legislative  power ;  partly  of      ^^^ 
cuetomary  or  unwritten  law,  which  derives  force  from  pre- 
somed  or  tacit  consent. 

12.  Under  our  statutory  or  written  law  is  comprehended,  our  written 
first,  our  Acta  of  Parliament ;  not  those  only  which  were^^^^j^^ 
made  in  the  reign  of  James  L  of  Scotland,  and  from  thence  ment. 

(e)  L.  1,  2,  IntL  dejud.  etjure  (L  1).  ^^^^ 

(/)  In  England  the  phrase  '^common  law"  is  used  to  designate  the 
nwritUn  as  oppoeed  to  the  toriUen  or  statute  law.  The  fonner  is  a  col- 
lectkn  of  cnitoma  and  maxims,  some  of  them  anterior  to  statute,  in  theory 
loacly  reeofded,  but  in  truth  extended,  improved,  or  modified  by  the 
dedflioiia  of  eonits  of  law.  See  Stephen's  Com.,  intr.,  sec.  liL  vol.  i.  p.  41 
4  «;.;  Maine's  Ancient  Law,  pp.  13  et  seq.,  31  et  teq. 
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lUgiam 
(32-36) 


Acts  of 
Sadenmt. 

(41) 


The  autho- 
ri^  of  the 
civil  and 
canon  laws. 

(41.42) 


down  to  our  union  with  England  in  1707,  but  such  of  the 
British  statutes  enacted  since  the  Union  as  concern  this  part 
of  the  United  Kingdom,  (gr) 

13.  The  remains  of  our  ancient  written  law  were  pub- 
lished by  Sir  John  Skene,  clerk-register,  in  the  beginning  of 
the  last  century,  by  license  of  Parliament  {Index  to  unprirUed 
Acts,  1607,  No.  31,  Thomson's  Acts  of  Parliament,  iv.  378). 
The  books  of  Regiam  Majestatem,  to  which  the  whole  collec- 
tion owes  its  title,  seem  to  be  a  system  of  Scots  law,  written 
by  a  private  lawyer  at  the  command  of  David  I.  ;(h)  and  though 
no  express  confirmation  of  that  treatise  by  the  Legislature 
appears,  yet  it  is  admitted  to  have  been  the  ancient  law  of 
our  kingdom,  by  express  statutes ;  1471,  c.  47;  1487,  a  116* 
The  borough  laws,  which  were  also  enacted  by  the  same 
King  David,  and  the  statutes  of  William,  Alexander  IL, 
David  II.,  and  the  three  Roberts,  are  universally  allowed  to 
be  genuine.  Our  Parliaments  have  once  and  again  appointed 
commissioners  to  revise  and  amend  the  Regia/m  Majesta^tem, 
and  the  other  ancient  books  of  our  law,  and  to  make  their 
report;  1425,  c.  54;  1487,  c.  115;  1633,  c.  20;  but  as  no 
report  appears  to  have  been  made,nor  consequently  any  ratifica- 
tion by  Parliament,  none  of  these  remains  are  received  as  of 
proper  authority  in  our  courts ;  yet  they  are  of  excellent  use 
in  proving  and  illustrating  our  most  ancient  customs. 

14.  Our  written  law  comprehends  (2)  the  Acts  of  Sederunt, 
which  are  ordinances  for  regulating  the  forms  of  proceeding 
before  the  Court  of  Session,  in  the  administration  of  justice, 
made  by  the  judges,  who  have  a  delegated  power  from  the 
Legislature  for  that  purpose ;  1540,  c.  93.  Some  of  these  Acts 
touch  upon  matter  of  right,  which  declare  what  the  judges 
apprehend  to  be  the  law  of  Scotland,  and  what  they  are  to 
observe  afterwards  as  a  rule  of  judgment. 

15.  The  civil  and  canon  laws,  though  they  are  not  perhaps 

(p')  As  to  the  construction  of  modem  statutes,  Parliament  is  presumed 
to  know  the  course  of  decisions  in  England  when  framing  a  Scotch  Act ; 
Edin.  Water  Co.  ▼.  Bay,  1854,  1  Macq.  682. 

{h)  They  have  been  held  by  many  to  be  an  adaptation  to  Scotch 
purposes  of  Glanville's  Treatise  on  the  Laws  of  Eogland.  See  Ersk.  Inst., 
L  1,  32.    Thomson's  Acts,  voL  iv.  p.  378. 
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to  be  deemed  proper  parts  of  our  written  law,  have  undoubt- 
edly had  the  greatest  influence  in  Scotland.     The  powers  ex- 
ercised by  our  sovereigns  and  our  judges  have  been  justified 
upon  no  other  ground  than  that  they  were  conformable  to 
the  civil  or  canon  laws;  1493,  a  51 ;  1540,  c.  69,  &c.    And 
a  special  statute  was  judged  necessary,  upon  the  Reforma- 
tion, to  rescind  such  of  their  constitutions  as  were  repugnant 
to  the  Protestant  doctrine;  1567,  c.  31.     From  that  period, 
the  canon  law  has  been  little  respected,  except  in  questions 
of  tithes,  patronages,  and  some  few  more  articles  of  ecclesias- 
tical right :  but  the  Roman  continues  to  have  great  autho- 
rity in  all  cases  where  it  is  not  derogated  from  by  statute  or 
custom,  and  where  the  genius  of  our  law  suffers  us  to  apply 
it;  1493,  c.  51;  1540,  c.  70;  1587,  c.  31. (i) 

Ifi.  Our  unwritten  or  customary  law  is  that  which,  with-  Unwritten  law 
oat  being  expressly  enacted  by  statute,  derives  its  force  from  ^'  *^^  ™' 
the  tacit  consent  of  King  and  People ;  which  consent  is  pre-         (43) 
somed  from  the  ancient  custom  of  the  community — L.  32,  §  1, 
de  legib,  (1,  3) — as  the  laws  of  primogeniture  and  succession, 
the  l^tim,  teroe,  courtesy,  &c.    No  precise  time  can  be  fixed  Its  properties. 
as  necessary  for  constituting  this  sort  of  law ;  because  some 
things  require  in  their  nature  longer  time  and  a  greater 
frequency  of  acts  to  establish  them  than  others.     Custom, 
as  it  is  equally  founded  in  the  will  of  the  lawgiver  with  written 
law,  has  therefore  the  same  effects :  hence,  as  one  statute  may 
be  explained  or  repealed  by  another,  so  a  statute  may  be 
explained  by  the  uniform  practice  of  the  community — L.  37, 
de  legib.  (1,  3) — and  even  go  into  disuse  by  a.  posterior  con- 
tiaiy  custom.    But  this  power  of  custom  to  derogate  from 
prior  statutes  is  generally  confined  by  lawyers  to  statutes 
oonceming  private  right,  and  does  not  extend  to  those  which 
r^ard  public  policy.(  j) 

{%)  As  to  the  authority  of  the  civil  and  canon  laws  in  Scotland,  see 
Cnig  de  Fendis,  i  2 ;  L  8,  §§  16,  17  ;  i.  3  ;  Stair,  i.  1,  §§  12, 14,  16  ; 
BaakUm,  i.  1,  §§  40,  42  ;  Enkine's  Inst,  L  1,  §§  27, 28, 41, 42  ;  Hume's 
Ckimiiial  Law,  L  15. — ^More.  See  per  Lord  Brougham  in  ComtpbeU  v. 
Tkmuan's  Tn.,  5  W.  &  S.  25.  Sir  Q.  Mackenzie's  Obs.  on  the  Act  1621, 
Wbtki,  voL  ii  p.  7. 

(j)  Thia  doctrine  ia  modified  in  the  Institutes  in  consequence  of  a 
deevioii  to  the  effect  that  public  laws  concerning  the  elections  of  magis- 
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DecuioMof  17.  An  uniform  tract  of  the  judgments  or  dedaions  of 

the  Court  of  Session  is  commonly  considered  as  part  of  our 
(47)  customary  law ;  and,  without  doubt,  where  a  particular  custom 
is  thereby  fixed  or  proved,  such  custom  of  itself  constitutes 
law:  but  decisions,  though  they  bind  the  parties  litigating, 
have  not,  in  their  own  nature,  the  authority  of  law  in  similar 
cases :  yet,  where  they  continue  uniform,  great  weight  is  justly 

tteSoSse'of^  laid  on  them.     Neither  can  the  judgments  of  the  House  of 

Peeni.  Peers  of  Great  Britain  reach  farther  than  to  the  parties  in 

the  appeal,  since  in  these  the  Peers  act  as  judges,  not  as  law- 
givers ;  nevertheless,  where  a  similar  judgment  is  repeated  in 
the  court  of  the  last  resort,  it  must  have  the  strongest  influ- 
ence upon  the  determinations  of  inferior  courts. 

Literpretation  18,  By  the  rules  of  interpreting  statute  law  received  in 
Scotland,  an  argument  may  be  used  from  the  title  to  the  act 

(49)  itself,  a  rubro  ad  nigi^m;  at  least  where  the  rubric  has 
been  either  originally  framed,  or  afterwards  adopted  by  the 
Legislature.  The  preamble  or  narrative,  which  recites  the 
inconveniences  that  had  arisen  from  the  former  law,  and  the 
causes  inducing  the  enactment,  may  also  lead  a  judge  to  the 
general  meaning  of  the  statute.  But  the  chief  weight  is  to 
be  laid  on  the  statutory  words.(A;) 

(50)  19.  Laws,  being  directed  to  the  unlearned,  as  well  as  the 
learned,  ought  to  be  construed  in  their  most  obvious  meaning, 
and  not  explained  away  by  subtle  distinctions ;  and  no  law  is 
to  sufier  a  figurative  interpretation  where  the  proper  sense  of 
the  words  is  as  commodious  and  equally  fitted  to  the  subject 
of  the  statute.  Laws  ought  to  be  explained  so  as  to  exclude 
absurdities,  L.  19,  cfe  legib.  (1,  3);  and  in  the  sense  which 


trates  of  buighs  may  isML  into  disuse ;  Smollett  v.  Buntein,  Feb.  19, 1730, 
2  Pat,  Ap.  26  ;  Paterson  v.  Just,  Dec.  6, 1810,  16  F.C.,  70.  See  as  to 
the  general  rule,  Johnstone  v.  Stott,  1802,  4  Pat.  274 ;  BdVs  Execrs.  v. 
Murray,  Nov.  28,  1849,  12  D.  201.  In  England  statutes  are  not 
repealed  by  desuetude. 

(k)  "  Although  the  title  has  occasionally  been  referred  to  as  aiding 
in  the  construction  of  the  Act,  it  is  certainly  no  part  of  the  law,  and 
in  strictness  ought  not  to  be  taken  into  consideration  at  all ;  but  the 
preamble  is  undoubtedly  a  part  of  the  Act,  and  may  be  used  to  explain 
it,"  though  it  cannot  control  the  enacting  part,  which  often  goes  beyond 
it    Per  Pollock,  C.B.,  in  SaUcdd  v.  Johnson,  2  Ex.  266,  283. 


T.  l]  of  laws  in  general.  9 

appears  most  agreeable  to  former  laws,  L.  28,  eod.  t ;  to  the 
intention  of  the  lawgiver,  L.  17, 18,  eod.  t;  and  to  the  general 
fiipe  and  structure  of  the  constitution.     In  prohibitory  laws.  Prohibitory 
where  the  right  of  acting  is  taken  from  a  person  solely  for 
the  private  advantage  of  another,  the  consent  of  him  in  whose        (60) 
behalf  the  law  was  made  shall  support  the  act  done  in  breach 
of  it;  but  the  consent  of  parties  immediately  interested  has 
DO  effect  in  matters  which  regard  the  public  utility  of  a  state ; 
L  38,  (2e  pa£t  (2, 14).(0    Where  the  words  of  a  statute  are 
cqiable  of  but  one  meaning,  the  statute  must  be  observed, 
however  hard  it  may  bear  on  particular  persons ;  L.  12,  §  1, 
qui  et  a  quib.  (40,  9) :  nevertheless,  as  no  human  system  of 
laws  can  comprehend  all  possible  cases,  more  may  be  some- 
times meant  by  the  lawgiver  than  is  expressed ;  and  hence  interpretation 
certain  statutes,  where  extension  is  not  plainly  excluded,  may  ^  ^^ 
be  extended  beyond  the  letter  to  similar  and  omitted  cases ; 
others  are  to  be  confined  to  the  statutory  words. 

20.  A  strict  interpretation  is  to  be  applied — 1.  To  cor- striet  inter- 
rectory  statutes,  which  repeal  or  restrict  former  laws ;  L.  14,  ^*"     ^^ 
de  legib.  (1,  3) ;  and  to  statutes  which  enact  heavy  penalties  (sa,  54, 59) 
or  restrain  the  natiiral  liberties  of  mankind.     2.  Laws  made 
on  occasion  of  present  exigencies  in  a  state  ought  not  to  be 
drawn  to  similar  cases  after  the  pressure  is  over.     3.  Where 
statutes  establish  certain  solemnities  as  requisite  to  deeds, 
SQch  solemnities   are   not   suppliable  by  equivalents;    for 
solenmities  lose  their  nature  when  they  are  not  performed 
*T^<3ally.(m)   4.  A  statute  which  enumerates  special  cases,(n) 
is  with  difficulty  to  be  extended  to  cases  not  expressed ; 
bat  where  a  law  does  not  descend  to  particulars  there  is 

(2)  E.g.f  a  juriBdiction  conferred  for  the  first  time  by  a  statute  ''  is 
a  matter  of  public  policy  which  no  private  arrangement  can  supersede ;" 
tad  it  must  be  exeidsed  in  substantials  in  the  way  prescribed,  notwith- 
itediag  a  waiver  of  objections  by  parties ;  MilUr  v.  APCaUum,  Nov.  14^ 
1840, 13  D.  65 ;  Harvey  v.  Forrest,  Nov.  25,  1841,  4  D.  97,  H.  of  L., 
April  25, 1845,  4  Bell's  Ap.  197  ;  Penman,  2  Br.  686. 

(m)  See  Earl  of  Fife  v.  E.  of  Fifis  Tr«.,  Nov.  19, 1819,  20  F.C.  33, 
ler.  1  S.  Ap.  498 ;  Thomwn.  v.  M^Crummen's  Trs,,  Feb.  1, 1856, 18  D.  470, 
mS.  31  Jar.  525 ;  Johntton  v.  Pettigrew,  June  16, 1865, 3  Macph.  954.  As 
to  tbe  iolenmitiea  of  deeds  see  infra,  iii.  2,  3  et  ieq. 

(s)  See  Norma/iU  v.  Wilion,  Jan.  25,  1845,  2  Br.  375. 
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(66) 


Ample  inter- 
pretation. 

(66,  57) 


greater  reason  to  extend  it  to  similar  cases.  5.  Statutes 
which  carry  a  dispensation  or  privilege  to  particular  persons 
or  societies  suffer  a  strict  interpretation ;  because  they  dero- 
gate from  the  general  law,  and  imply  a  burden  upon  the 
rest  of  the  community;  but  at  no  rate  can  a  privilege  be 
explained  to  the  prejudice  of  those  in  whose  behalf  it  was 
granted.  As  the  only  foundation  of  customary  law  is  usage, 
which  consists  in  fact,  such  law  can  go  no  farther  than  the 
particular  usage  has  gone. 

21.  All  statutes  concerning  matters  specially  favoured  by 
law  receive  an  ample  interpretation ;  as  laws  for  the  encour- 
agement of  commerce  or  of  any  useful  public  undertaking, 
for  making  effectual  the  wills  of  dying  persons,  for  restrainr 
ing  fruud,  for  the  security  of  creditors,  &c,  A  statute,  though 
its  subject-matter  should  not  be  a  favourite  of  the  law,  may 
be  extended  to  similar  cases  which  did  not  exist  when  the 
statute  was  made,  and  for  which,  therefore,  it  was  not  in  the 
lawgiver's  power  to  provide. 

22.  Every  statute,  however  unfavourable,  must  receive  the 
interpretation  necessary  to  give  it  effect ;  and,  on  the  other 
hand,  in  the  extension  of  favourable  laws,  scope  must  not 
be  given  to  the  imagination  in  discovering  remote  resem- 
blances ;  the  extension  must  be  limited  to  the  cases  immedi- 
ately similar.  Where  there  is  ground  to  conclude  that  the 
Legislature  has  omitted  a  case  out  of  the  statute  purposely, 
the  statute  cannot  be  extended  to  that  case,  let  it  be  ever  so 
similar  to  the  cases  expressed. 


Joriadiotion. 
(2,3) 


TIT.  IL — OF  JURISDICTION  AND  JUDGES  IN  GENERAL. 

1.  The  objects  of  law  are,  persons,  things,  and  actions. 
Among  persons,  jvdges,  who  are  invested  with  jurisdiction, 
deserve  the  first  consideration.  Jurisdiction  is  a  power  con- 
ferred upon  a  judge  or  magistrate  to  take  cognisance  of  and 
decide  causes  according  to  law,  and  to  carry  his  sentences 
into  execution.  That  tract  of  ground  or  district  within  which 
a  judge  has  the  right  of  jurisdiction  is  called  his  territory ; 
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and  every  act  of  jurisdiction  exercised  by  a  judge  without  his 
territory,  either  by  pronouncing  sentence  or  canying  it  into 
execution,  is  null ;  L.  20,  de  juried.  (2,  1) ;  MiUar  v.  Craw- 
ford, Dec.  5, 1671,  M.  7293.(o) 

2.  The  supreme  power  which  has  the  right  of  enacting  The  king 
law,  falls  naturally  to  have  the  right  of  erecting  courts  and  of  ^,SjSiV  " 
appointing  judges  who  may  apply  these  laws  to  particular  ^^^ 
cases :  but  in  Scotland  this  right  has  been  from  our  earliest         (3) 
times  entrusted  with  the  Crown,  as  having  the  executive 

power  of  the  state.  In  our  supreme  Courts  of  Session  and 
Exchequer,(p)  not  only  process,  but  execution  of  diligence, 
runs  in  the  name  of  the  Sovereign ;  notwithstanding  which 
these  courts  have  a  proper  jurisdiction,  seeing  all  their 
necessary  writs,  both  of  process  and  execution,  issue  under 
their  own  direction. 

3.  Jurisdiction  was,  by  the  Roman  law,  either  voluntary  jmjBdiction 
or  contentious.     Voluntary  was  that  which  related  to  matters  I^a^S^n. 
that  admitted  of  no  opposition;   and   therefore  might  be**°""' 
exercised  by  any  judge,  and   upon  any  day,  and   in  any         (4) 
place.(})      Contentious  was  that  which  was  exercised  in 
debateable  matters,  which  were  by  their  nature  capable  of 
receiving  a  judicial  discussion ;  and  this  sort  could  not  be 
proceeded  in  but  upon  a  lawful  day,  in  court,  and  by  that 

judge  alone  who  was  competent  to  the  suit.  The  judicial 
ratifications  of  women  clothed  with  husbands  may  be  classed 
among  the  acts  of  voluntary  jurisdiction ;  Cochrane  v.  Baih- 
gate,  Feb.  3, 1688,  M.  7294. 

4.  Jurisdiction   is    either    supreme,  inferior,   or   mixed,  supreme,  in- 
That  jurisdiction  is  supreme  from  which  there  lies  no  appeal  ^]^*  ^^ 

(P,  6) 

(0)  By  16  &  17  Vict.  c.  80,  §  47,  Sherifiis  are  expresaly  authorlBed 

to  pronounce  and  sign  judgments  out  of  their  territories.    Provision  is 

made  by  statute  for  the  execution  of  judgments  of  the  courts  of  England, 

Ireland,  and  Scotland  in  parts  of  the  United  Kingdom  not  subject  to 

their  jurisdiction,  upon  r^stration  of  a  certificate  in  the  books  of  the 

court  in  whose  territory  execution  is  desired ;  31  &  32  Vict.  c.  54 

(Judgments  Extension  Act,  1868).    See  Moyu  v.  Whinfuy^  Dec  6, 1864, 

3  Macph.  183. 

(p)  Meiged  in  Court  of  Session ;  19  &  20  Vict  c.  56,  tn/m,  i.  3, 17. 

{q)  Codirmu,  1688,  M.  7294 ;  Kerr  v.  M.  of  Ailsa,  June  12,  1854, 
1  Macq.  736. 
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to  a  higher  court.  Though  the  British  House  of  Peers  is, 
since  the  union  of  the  two  kingdoms,  our  only  supreme 
court  in  a  strict  acceptation,  our  Courts  of  Session,  Justi- 
ciary,(r)  and  Exchequer,  may  still  be  called  supreme  in  a 
lower  sense,  as  their  jurisdiction  is  universal  over  the  whole 
kingdom,  as  the  sentences  of  all  other  courts  are  subject 
to  the  review  of  one  or  other  of  them,  and  as  iheir  sentences 
can  be  brought  under  review  by  no  court  proper  in  Scotland. 
Inferior  courts  are  those  whose  sentences  are  subject  to  the 
review  of  the  supreme  courts,  and  whose  jurisdiction  is  con- 
fined to  a  particular  county,  borough,  or  other  territory ;  as 
sheriffs,  justices  of  the  peace,  magistrates  of  boroughs,  inferior 
admirals  and  commissaries,  barons,  &c.  Mixed  jurisdiction 
participates  of  the  nature  both  of  the  supreme  and  inferior : 
thus,  the  Judge  of  the  High  Court  of  Admiralty,  and  the 
Commissaries  of  Edinburgh,  have  an  universal  jurisdiction 
over  Scotland,  and  they  can  review  the  decrees  of  inferior 
admirals  and  commissaries ;  but  since  their  own  decrees  are 
subject  to  the  review  of  the  Courts  of  Session  or  Justiciary, 
they  are,  in  that  respect,  inferior  courts.(«) 
dyiland  6.  Jurisdiction  is  either  civil  or  criminal:  by  the  first, 

'         questions  of  private  right  are  decided  ;  by  the  other,  crimes 
(6, 7, 8)      are  punished.(Q    But  in  all  jurisdiction,  though  merely  civil, 
there  is  a  power  inherent  in  the  judge  to  punish,  either 
corporally  or  by  a  pecuniary  fine,  those  who  offend  during  the 

(r)  The  seutences  of  the  Justiciary  Court  are  not  subject  to  the 
review  of  the  House  of  Lords,  or  of  any  other  tribunal ;  2  Hume  286. 
MackirUosh  v.  H,M.  Adv.,  Mar.  23,  1876,  3  R.  (H.  L.)  34.  See  infra, 
t  3,  §  13  tt  seq. 

{s)  These  courts  are  now  abolished,  and  their  jurisdiction  transferred 
to  the  Court  of  Session  or  the  Sheriffs  ;  1  WilL  IV.  c.  69,  and  1  &  2 
Vict  c  119,  §  21. 

(t)  "  In  all  proceedings  by  way  of  complaint  instituted  in  Scotland 
in  virtue  of  any  statute,"  the  jurisdiction  shall  be  deemed  to  be  of  a 
criminal  nature  where  on  conviction  "  the  court  shall  be  required  or  shall 
be  authorised  to  pronounce  sentence  of  imprisonment,"  or  "  in  case  of 
de&ult  of  payment  or  recovery  of  a  penalty  or  expenses,  or  in  case  of 
disobedience  to  their  order,  to  grant  warrant  for  the  imprisonment  of  the 
respondent "  for  a  limited  period ;  and  in  all  other  such  proceedings 
"  the  jurisdiction  shall  be  held  to  be  civU ; "  27  &  28  Vict.  c.  53 
(Summary  Procedure  Act,  1864),  §  28. 
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proceedings  of  the  court,  or  who  shall  afterwards  obstruct 
the  execution  of  the  sentence ;  omnia  eni/m  cumjurisdictione 
coTuxdi  videntur,  sine  quibua  jurisdidio  explicari  nequit ; 
L,%de  juried.  (2, 1). 

8.  Jurisdiction  is  either  privative  or  cumulative.  Priva-  privative  and 
titejarisdiction  is  that  which  belongs  only  to  one  court,  to^™'*^**^*' 
the  exclusion  of  all  others.  CumtUcUive,  otherwise  called  (9^  xo) 
eoneurrent,  is  that  which  may  be  exercised  by  any  one  of  two 
or  more  courts  in  the  same  cause.  In  civil  cumulative 
jurisdiction  the  private  pursuer  has  the  right  of  election 
before  which  of  the  courts  he  shall  sue ;  but  as  in  criminal 
(pestions,  which  are  prosecuted  by  a  public  officer  of  court, 
a  collision  of  jurisdiction  might  happen  through  each  of  the 
judges  claiming  the  exercise  of  their  right,  that  judge  by 
whose  warrant  the  delinquent  is  first  cited  or  apprehended 
(which  is  the  first  step  of  jurisdiction)  acquires  thereby 
(jure  prcBventionia)  the  exclusive  right  of  judging  in  the 
cause.  But  no  citation  by  the  procurator-fiscal,  or  public 
prosecutor  of  one  court,  which  is  simply  intended  ad  vindic- 
tam  puMicam^  can  bar  the  private  party  injured  from  bring- 
ing his  process  for  damages,  which  is  a  right  merely  civil, 
before  any  other  competent  court;  Scott  v.  Riddell,  Nov.  9, 
1671,  M.  7315 ;  Fork  v.  Fyfe,  July  1,  1673,  M.  7316. 

7.  All  rights  of  jurisdiction,  being  originally  granted  in  personal  and 
consideration  of  the  fitness  of  the  grantee,  were  therefore  ^"     ^' 
personal,  and  died  with  himself.    But  upon  the  introduc-      (11,12) 
tion  of  the  feudal  system,  by  which  certain  jurisdictions,  as 
of  sheriffship,  regality,  &c.,  were  annexed  to  lands,  these 
jurisdictions  became  patrimonial  and  descendible  to  heirs,  as 
well  as  the  lands  to  which  they  were  annexed;  and  even 
after  sheriffships  ceased  to  be  territorial,  by  the  Sovereign's 
resuming  the  jurisdiction  to  himself  from  the  proprietors  of 
the  lands  to  which  it  was  originally  annexed, — Craig,  i  12, 
§  14^ — the  Crown  frequently  made  heritable  grants  of  them 
to  oUiers.    But  by  20  Geo.  II.  c.  43,  all  heritable  jurisdictions, 
except  those  of  admiralty,  and  a  small  pittance  reserved  to 
barons,  are  either  abolished  or  resumed  and  annexed  to  the 
Crown.(ti) 

(«)  See  irrfra,  i.  4,  6. 
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proper  and 
delegated. 

(13) 


Civil  jurifldiu- 
tionis 
founded — 
{l)EaH(me 
domicilii; 

(14. 16) 


8.  Jurisdiction  is  either  proper  or  delegated.  Proper 
jurisdiction  is  that  which  belongs  to  a  judge  or  magistrate 
himself,  in  virtue  of  his  office.  Delegated  is  that  which  is 
commimicated  by  the  judge  to  another  who  acts  in  his 
name,  called  a  depute  or  deputy.  The  sheriffs  appointed  by 
the  Jurisdiction  Act  are  improperly  termed  sheriffs-depute. 
Where  a  deputy  appoints  one  under  him,  he  is  called  a  sub- 
stitute. No  grant  of  jurisdiction,  which  is  an  office  requiring 
personal  qualifications,  can  be  delegated  by  the  grantee  to 
another  without  an  express  power  in  the  grant.  Such  power 
has  been  given  in  all  personal  grants  of  sheriffship,  stewartry, 
admiralty,  &c. ;  but  justices  of  the  peace  and  magistrates  of 
boroughs  have  no  power  of  deputation.  In  patrimonial 
jurisdiction,  as  it  was  possible  the  heritable  officer  might  be 
incapable  of  rightly  discharging  the  office  in  proper  person, 
he  was  empowered  to  appoint  deputies,  for  whom  he  should 
be  answerable ;  ]  424,  c.  6. 

9.  Civil  jurisdiction  is  founded — (1)  ratione  domicilii,  if 
the  defender  has  his  domicile  within  the  judge's  territory. 
A  domicile  is  the  dwelling-place  where  a  person  lives,  with 
an  intention  to  remain;  and  custom  has  fixed  it  as  a  rule, 
that  residence  for  forty  days  founds  jurisdiction,  (y)     If  one 


(v)  "  Where  a  person  not  having  a  dwelling-houAe  in  Scotland  occupied 
by  hia  family  or  servants  shall  have  left  his  usual  place  of  residence,  and 
have  been  absent  therefrom  during  the  space  of  forty  days  without  having 
left  notice  where  he  is  to  be  found  in  Scotland,  he  shall  be  held  to  be  ab- 
sent from  Scotland,  and  be  charged  or  cited  according  to  the  forms  herein 
prescribed."— 6  Geo.  IV.  c.  120,  §  53  (Judicature  Act). 

**  It  is  necessary  to  distinguish  a  domicile  for  citation,  i.e.,  a  domicile 
sufficient  to  support  an  action,  from  the  domicile  of  permanent  residence 
or  succession,  which  regulates  the  status  of  parties  during  their  life,  and 
the  distribution  of  their  property  after  death.  Although  no  one  can  have 
more  than  one  domicile  of  succession,  he  may  have  any  number  of  domi- 
ciles for  citation,  according  to  his  residence  within  the  territory  of  differ- 
ent judges.  The  circumstance  that  a  party  was  bom  in  Scotland  creates 
no  jurisdiction  against  him  in  the  court  of  this  country  if  he  has  left 
Scotland  animo  remanendi ;  Grant  v.  Pedie^  July  6, 1825, 1  W.  &  S.  716. 
But  while  mere  origin  does  not  itself  create  jurisdiction,  it  leads  readily 
to  a  revival  of  jurisdiction.  Lord  Ivory,  in  his  notes  to  Erskine,  observes 
— '  Finally,  there  can  be  no  doubt  that  the  moment  a  Scotchman  returns 
to  this  country  the  jurisdiction  of  the  native  courts  at  once  revives, 
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has  no  fixed  dwelling-place, — e.g,y  a  soldier,  or  a  travelling 
merchant, — a  personal  citation  against  him  within  the  terri- 
Uxy  is  sufficient  to  found  the  judge's  jurisdiction  over  him, 
even  in  civil  questions;  Lees  v.  Parian,  Nov.  12,  1709,  M. 
4791.(t£;)  As  the  defender  is  not  obliged  to  appear  before  a 
conrt  to  which  he  is  not  subject,  the  pursuer  must  follow  the 
defender's  domicile,  Actor  sequitwr  forum  reL 

10.  It  is  foimded  (2)  ratione  rei  svtce,  if  the  subject  in  (?)  RatwM  m 
question  lie  within  the  territory.  If  that  subject  be  im- 
moveable, the  judge,  whose  jurisdiction  is  foimded  in  this  (17) 
way,  is  the  sole  judge  competent,  excluding  the  judge  of 
the  domicile ;  for  an  inmioveable  subject  cannot  shift  places, 
and  must  therefore  be  restored  in  that  place  where  it  is 
sitaated.(a;) 

IL  Where  one  who  has  not  his  domicile  within   theLettenof 

..,  ji_p  »    r    '  _j.^»  •  supplement. 

temtory  is  to  be  sued  before  an  inferior  court  ratione  rei 

jnicd,  the  Court  of  Session  must  be  applied  to,  whose  juris-      (18, 19) 

diction   is  universal,  and  who,  of  course,  grant  letters  of 

:»npplement  to  cite  the  defender  to  appear  before  the  inferior 

judge.(2^)     Where  the  party  to  be  sued  resides  in  another 

kingdom,  and  has  an  estate  in  this,  the  Court  of  Session  is 

the  only  proper  court,  as  the  commune  forum  to  all  persons 

tlumgh  he  be  here  transiently  only.  Bat  in  this  case  the  defender  must 
thither  be  cited  personally  or  have  acquired  a  legal  domicile  by  residence 
lot  forty  days  in  one  place.' — See  Ritchie  v.  Frater,  Dec.  11, 1852, 15  D. 
205.  *  A  good  deal  of  difficulty,'  said  Lord  Ivory, '  has  arisen  from  con- 
kmnding  jurisdiction  with  citation.  A  domicile  of  citation  is  necessary 
where  the  party  is  not  resident^  in  order  to  ensure  the  next  most 
<ffMtaal  way  of  giving  him  notice  of  the  action.  But  there  ia  no  need  of 
4  domicile  of  citation  where  the  pcuiy  is  personally  cited.  It  is  enough 
if  the  Court  had  jurisdiction  over  him  when  he  was  cited.  The  jurisdic- 
Uatk  thus  created  is  only  in  the  Court  of  Session,  and  not  in  any  inferior 
court'  CrichUm  v.  Bobby  Feb.  9,  1860,  22  D.  728."— MoiB,  But  see 
below,  p.  17,  note. 

(w)  BPNwen  v.  M'Kinwmy  Feb.  14,  1834,  12  S.  453. 

(z)  The  possession  of  heritable  estate,  even  on  a  personal  title,  or  of 
A  lease,  is  a  general  ground  of  jurisdiction  in  all  personal  actions ;  Frcuer, 
Jan.  14,  1870, 8  Macph.  400. 

(y)  Such  a  defender  is  now  cited  on  the  sherifiTs  own  warrant  or  pre- 
cepty  indocsed  by  the  sherifiT-derk  of  the  district  where  it  is  proposed  to 
exeeate  the  citation ;  1  &  2  Vict.  c.  119,  §  24. 
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residing  abroad  ;(z)  and  the  defender,  if  his  estate  be  herit- 
able, is  considered  as  lawfully  summoned  to  that  court  by 
a  citation  at  the  market-cross  of  Edinburgh,  and  pier  and 
shore  of  Leith.(a)  But  where  a  stranger,  not  a  native  of 
Scotland,  has  only  a  moveable  estate  in  this  kingdom,  he  is 
deemed  to  be  so  little  subject  to  the  jurisdiction  of  our 
oourts,(&)  that  action  cannot  be  brought  against  him  till  his 
effects  be  first  attached  by  an  arrestment  juriadictiania 
fuTidandcB  causa; — Hare.  487;  Young  v.  Arnold,  M.  4833; 
— ^which  is  laid  on  by  a  warrant  issuing  from  the  supreme 
courts  of  Session  or  Admiralty,  or  from  that  within  whose 
territory  the  subject  is  situated,  at  the  suit  of  the  creditor,  (c) 


(%)  See  last  paragraph  of  note  (c). 

(a)  Edictal  citatioDS  are  now  made  by  delivery  of  a  copy  of  the  citation 
or  other  writ  at  the  office  of  the  Keeper  of  Edictal  Citations  at  the  Roister 
Honse,  where  a  roister  is  kept  and  published ;  6  Greo.  IV.  c.  120,  §  51 ; 
13  &  14  Vict,  c  36,  §  22.  See  A.  S.,  Dec.  18, 1868 ;  and  as  to  conaistorial 
actions,  24  &  25  Vict.  c.  86.  As  to  arrestments,  1  &  2  Vict  c.  118,. 
c  114,  §  18. 

(6)  "  Personal  property  has  no  locality.  The  meaning  of  that  is,  not 
that  personal  property  has  no  visible  locality,  but  that  it  is  subject  to  that 
law  which  governs  the  person  of  the  owner."  Per  Lord  Loughborough, 
1  H.  B.  690. 

(c)  ^  In  the  earliest  case  in  Scotland  the  allegation  was  that  a  French- 
man having  moveables  here  was  in  the  course  of  withdrawing  them  in 
order  to  prejudice  a  claim  against  him  arising  out  of  a  testament,  and  con- 
cluding to  have  these  effects  arrested  till  he  should  find  caution  jtidieio 
nsli  and  judicatwn  solvi.  The  Court  decided  in  the  affirmative  ;  Toun^ 
V.  Arnold,  1683,  M.  4833.  Out  of  this  case  seems  to  have  arisen  gradually 
the  practice  that  in  all  cases  where  there  were  personal  effects  or  moveable 
debts  of  any  kind  in  Scotland  belonging  to  a  foreigner,  the  creditor  might, 
by  an  application  to  the  court,  whether  superior  or  inferior,  in  which  he 
contemplated  action,  lay  a  nextu  on  their  goods  or  effects,  which  would 
prevent  the  debtor  in  the  obligation  from  paying  over  the  debt,  or  the 
possessors  of  the  moveables  from  delivering  them  up  to  the  foreigner, 
until  security  was  {oxmd  jvdido  sisti, — See  Ford,  Nov.  21, 1758,  M.  4835. 
It  is  now  found  that  Becxmty  judicatum  solvi  can  no  longer  be  demanded 
as  the  condition  of  loosing  arrestment.  But  this  mode  of  founding  juris- 
diction is  not  applicable  to  questions  of  marriage  or  legitimacy,  of  alienage, 
or  any  other  question  which  regards  personal  status  or  its  attendant  rights ; 
Swinton  v.  Gray,  Dec.  1, 1772,  M.  4882.  The  jurisdiction  thus  created 
against  a  foreigner  is  only  a  jurisdiction  in  the  Court  of  Session,  just 
as  in  the  case  of  an  actual  res  sita,  such  as  a  landed  estate  belonging  to  a 
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12.  A  judge  may  in  special  cases  arrest  or  secure  the  AiNrtment  of 
penons  of  such  as  have  neither  domicile  nor  estate  within  "**^ 
his  territory,  even  for  civil  debts.  Thus,  on  the  border 
between  Scotland  and  England,  warrants  are  granted  of 
oomse  by  the  judge-ordinary  of  either  side,  against  those 
who  have  their  domicile  upon  the  opposite  side,  for  arresting 
their  persons,  till  they  give  caution  judicio  aisti;  (d)   and 

foteigner  in  Scotland ;  Bum  v.  Purvis,  Dec.  13,  1828,  7  S.  194.  An 
ttiertment  Ib  personal  to  the  indiyidaal,  and  falls  by  the  death  of  the 
paitj  against  whom  the  jurisdiction  is  constituted.  And  therefore  action 
cuinol  proceed  against  the  representative  of  that  party  without  a  new 
anestment  to  found  jurisdiction  used  against  those  representatives ; 
CiMncrtm  v.  Chapman^  March  9,  1838,  16  S.  907,  apparently  overruling 
Ihmdas  v.  M'Leody  Dec  13, 1743,  M.  2038.  The  whole  doctrine  of  jurisdic- 
tioD  founded  by  arrestment  was  reviewed  in  the  leading  case  of  Lindsay 
T.  N.  W.  -By.  Cb.,  Nov.  20, 1856, 18  D.  62  ;  aff.  Feb.  23, 1868, 3  Macq.  99.  .   , 

It  tppean  from  this  case  that  jurisdiction  of  this  kind  would  not  be  sus- 
tained in  a  purely  declaratory  action.  The  House  of  Lords  '  avoided  an 
expfestion  of  opinion  on  the  question  whether  the  creditor  could  obtain 
t  remedy  beyond  the  value  of  the  goods  arrested ; '  but  according  to  the 
views  of  Scotch  lawyers  this  is  not  matter  of  doubt.  If  the  jurisdiction 
n  once  constituted,  the  party  is  entitled  to  his  decree  for  the  full  amount 
of  his  claim,  leaving  him  to  work  out  his  remedy  in  any  way  competent 
to  him.* — MoiB. 

Arrestment  of  a  ship  jfwisdiditmis  fundanda  causa,  by  warrant  of 
a  sheriff,  gives  room  for  the  sheriff's  jurisdiction  in  maritime  causes. 
hnkn  V.  GrunwaiM,  Jan.  2, 1864,  2  Macph.  336. 

EnMne  in  the  Institutes,  i  2,  20,  mentions  another  ground  of 
jmisdietion,  rations  contractus.  Professor  Moir  observes  that,  on  the 
itaftement  of  Erskine,  the  difficulty  is  to  see  what  remaining  point  turns 
on  the  place  of  contract  in  addition  to  the  grounds  of  jurisdiction 
ve  theady  possess  in  arrestment  j.  /.  c,  and  the  domicile  of  citation. 
But  it  is  fixed  by  Sindair  v.  amith,  July  17,  1860,  22  D.  1476,  and 
other  cases,  that  a  contract  made  or  to  be  fulfilled  in  Scotland,  may  be 
oifoiced,  or  damages  for  its  breach  sued  for,  against  a  party  domiciled 
m  Englmd,  if  he  is  found  and  personally  cited  in  this  country,  without 
either  a  domicile  of  citation  or  an  arrestment  to  foimd  jurisdiction. 

A  foreigner  is  subjected  to  the  jurisdiction  even  of  an  inferior 
eoort  where  he  has  bc^n  personally  cited  within  its  territory  ;  Pirie  v. 
Warden,  Feb.  20,  1867,  6  Macph.  497  ;  whether  the  ground  of  action  is 
coDtnct  or  quad-delict ;  Kermick  v.  Wat8on,Jvly  7, 1871, 10  Macph.  984. 
{d)  Great  irregularities  existed  in  issuing  border  warrants  from  the 
thcziff-clerk's  office  in  border  counties,  without  any  authority  at  alL 
Thk  pnctice  was  authoritatively  declared  to  be  illegal  in  LandsU  v. 
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even  the  persons  of  citizens  or  natives  (e)  may  be  so  secured 
where  there  is  just  reason  to  suspect  that  they  are  i/n  medir- 
tatione  fiigce — i.e.,  that  they  intend  suddenly  to  withdraw 
from  the  kingdom ;  upon  which  suspicion,  the  creditor  who 
applies  for  the  warrant  must  make  oatL(/)  An  inhabitant 
of  a  borough-royal,  who  has  furnished  one  who  lives  without 
the  borough  in  meat,  clothes,  or  other  merchandise,  and  who 
has  no  security  for  it  but  his  own  coimt-book,  may  arrest  his 
debtor  till  he  give  security  ^itdicto  sisti;  1672,  c.  8. 
Groimda  of  13.  A  judge  may  be  declined — i.e.,  his  jurisdiction  dis- 

(24-26)      owned  judicially — 1.  Ratione  causce,  from  his  incompetency 

1.  Batione      to  the  special  cause  brought  before  him.    Thus,  the  Court 
*nu9cs:  q£  geggiQj^  jjja^y  \^Q  declined  in  criminal  causes ;  inferior  judges 

2.  Ratione  ««-  iu  declarators  of  property,  &a(gr)   2.  Ratione  ariapectijudicis; 
pedijudtcit;    ^jj^j.^  either  the  judge  himself,  or  his  near  kinsman,  has  an 

interest  in  the  suit.  Where  a  company  is  constituted  by 
patent  or  act  of  Parliament,  by  which  a  public  benefit  is 
intended,  a  judge  cannot  be  declined  in  the  cause  of  such 
company  merely  because  he  is  a  proprietor ;  an  example  of 
which  we  have  in  our  bank  companies ;  see  Voet  Com.  tit. 
de  judic.,  v.  1,  §  45.(fe)  The  judges  of  the  Session  were,  by 
1594,  c.  216,  disqualified  from  voting  in  the  causes  of  their 


LandeU,  Jan.  26, 1838,  16  S.  388  ;  March  6, 1841,  3  D.  819  ;  see  Puroei 
V.  Landdl,  March  10,  1846,  4  Bell's  Ap.  46. 

(e)  In  the  Institutes,  the  author  says — ''It  makes  no  difference 
whether  the  debtor  be  a  foreigner  or  a  native,"  and  ''  some  late  decisionB 
confirm  this  in  many  points  ; "  Bell's  Com.,  ii  563  (Shaw  1089)  ;  see 
Orawder  v.  WaUon,  Nov.  18, 1831, 10  S.  29,  aE  6  W.  &  S.  271 ;  Muir  v. 
CoUeU,  June  28,  1861,  23  D.  1229. 

(/)  He  must  also  make  oath  to  the  truth  of  his  demand,  and  must 
specify  in  his  oath  the  grounds  of  his  suspicion  ;  see  BeU's  Com.,  1.  c 

(g)  See  infrti,  i.  iv.  2. 

(h)  It  is  no  disqualification  to  be  a  proprietor  of  stock  of  any  Scotch 
chartered  bank  interested  in  a  cause  ;  A.  of  S.,  Feb.  1, 1820  ;  or  a  partner 
of  an  insurance  company,  or  owner  merely  as  a  trustee  of  stock  or  shares 
in  any  incorporated  company  ;  31  &  32  Vict.  c.  100,  §  103.  It  is  still 
a  ground  of  declinature  that  a  judge  is  a  partner  of  any  joint-stock 
company  which  does  not  cany  on  as  its  sole  or  principal  business  that  of 
fire  or  life  insurance  ;  that  he  possesses,  as  an  individual,  stock  or  shares 
in  an  incorporated  company  ;  or  that  he  is  a  partner,  as  a  trustee  or  an 
individual,  in  any  company  not  incorporated,  where  such  company  is 
interested  in  a  cause. 
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fethers,  brothers,  or  sons;  but,  by  1681,  c.  13,  one  rule  is 
tud  down  for  all  judges,  supreme  and  inferior,  that  no  judge 
cMi  vote  in  the  cause  of  his  father,  brother,  or  son,  either  by 
coDsanguinity  or  affinity;  nor  in  the  cause  of  his  uncle  or 
nephew  by  consanguinity,  (i)  A  deputy  may  be  declined 
as  suspected,  where  the  principal  judge  is  a  party,  1555,  a 
39,  §  uU.;  except  in  causes  in  which  he  is  authorised  to  judge 
by  special  statute,  1579,  c.  84.(  j) 

14  Judges  may  be  declined,  3,  ratione  privilegii  ;  where  3.  BatUme 
the  party  is  by  privilege  exempted  from  their  jurisdiction.^*'*^**' 
llius,  all  members  of  the  College  of  Justice  may  decline  the   (24 ;  L  3,  S) 
jurisdiction  of  inferior  judges,   1555,  c.   39 :    but  as  such 
privilege  has  no  operation  till  it  be  pleaded,  therefore,  if 
declinature  be  not  proponed,  the  judge  may  proceed  in  the 
caase.(ik)    The  privilege  exempting  Members  of  Parliament 
from  civil  jurisdiction,  sitting  the  Parliament,  is  so  strongly 
founded  that  action  cannot  proceed  against  them  unless  they 
expressly  waive  their  privilege.(Q 

16.  Prorogated  jurisdiction  (juriadictio  in  conaentientes)  Proro^ted 
is  that  which,  by  the  consent  of  parties,  is  conferred  upon  a  i*^™^<^**^"- 
judge  who,  without  such  consent,  would  be  incompetent.    A  it  requires  (i) 
defender's  absence  does  not  infer  his  consent ;  the  decree  will  ^^,  ^ 
be  void,  as  pronounced  a  non  silo  judice,  if  an  explicit  con-        (27) 
«ent  be  not  adhibited,  or  some  positive  act  done  by  the 
defender  importing  consent,  e.g,,  exhibiting  defences  in  causa. 
Because,  where  a  judge  is  incompetent,  every  step  he  takes 

(t)  Ommanney  v.  Smithy  Feb.  13, 1851, 13  D.  678 ;  Gordon  v.  Gordon's 
Tn^  March  2,  1866,  4  Macph.  509 ;  Coma,  of  Highland  Boadi  v. 
Ifodkray,  June  25, 1858,  20  D.  1165. 

0)  A  Bheriff-subetitute  may  judge  in  a  cause  in  which  his  principal 
Ottj  be  declined  ;  WaUace  v.  Colquhoun,  Jan.  21,  1823,  2  S.  lao  (127), 
n  F.C.  99. 

(1)  This  privil^e  is  entirely  taken  away  so  fisLr  as  regards  proceedings 
in ihfiriff-courts ;  16&  17  Vict  c.  80, §  48  ;  see  13  &  14  Vict  c.  36,  §  17. 

(2)  This  privil^ie  is  taken  away  by  10  Geo.  III.  c  50  ;  but  Peers 
«re  itill  exempt  from  arrest  in  ewil  cases  at  all  times  ;  and  Members  oi 
the  House  of  Commons  during  the  sitting  of  Parliament,  and  for  forty 
<]sy8afterevety  prorogation,  and  forty  days  before  the  next  appointed 
nkeeting ;  Bell's  Pr.  2145,  2149  ;  Stephen's  Com.,  ii.  356.  As  to  crimes, 
«ee  Haedonald's  Crim.  Law,  272  ;  Hume,  ii.  48. 


(27,  79) 
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must  be  null  till  his  jurisdiction  be  made  competent  by  tbe 
party's  actual  submission  to  it.     It  is  otherwise  where  the 
judge  is  competent,  but  may  bo  declined  by  the  party  upon 
privilege ;  dwpr.  §  14.    Where  the  defender  pleads  a  declina- 
ture which  is  repelled,  prorogation  is  not  inferred,  though 
he  should  afterwards  offer  defences  in  causa;   Sham  v. 
Buchxinan,  July  29, 1696,  M.  7314. 
Does  a  daiue         16.  A  clause  consenting  to  the  registration  of  a  writing 
import  0^-^  in  the  books  of  a  judge's  court  does  not  imply  a  prorogation 
^^^'  of  that  judge's  jurisdiction  in  any  question  that  may  be 

(28)        moved  afterwards  upon  the  effect  of  the  writing ;  such  con- 
sent  is  limited  to  the  registration,  which  is  quodam/modo 
juriadictionis  voluntarice,  and  is  not  to  be  stretched,  by 
implication,  to  acts  of  contentious  jurisdiction. 
(2)  JoriBdic-  17.  In  Order  to  prorogation,  the  judge  must  have  jurisdic- 

jiSge?  *  ^*  ^^^^  such  as  may  be  prorogated  ;  L.  1,  dejiidic.  (6, 1).  Hence 
prorogation  cannot  be  admitted  where  the  judge's  jurisdic- 
tion is  excluded  by  statute ;  which  seems  to  be  the  case  of 
1681,  c.  13.(m)  Hence,  likewise,  no  consent  can  prorogate 
the  jurisdiction  of  a  judge  whose  commission  is  vacated,  or 


(m)  I.e.,  The  case  of  a  judge  disqualified  by  propinquity  to  a  party, 
supra,  §  13.  Even  where  a  special  jurisdiction  is  conferred  by  statute, 
it  must  be  exercised  in  conformity  with  the  statute  ;  and  the  actings  of 
parties,  though  they  may  import  a  waiver  of  objections  to  defects  in  form, 
cannot  cure  a  defect  in  the  jurisdiction  itself  ;  Harvey  v.  Forresty  Nov. 
25,  1841,  4  D.  97,  aff.  April  25, 1845,  4  Bell's  Ap.  197.  But  the  acts  of 
those  who  are  "  holden  and  reputed  "  to  be  the  proper  possessors,  and 
who  are  exercising  the  duties,  of  a  judicial  office,  are  held  good,  although 
in  fEUit  they  may  not  have,  upon  investigation,  any  title  to  such  office  ; 
Stair,  iv.  42,  12  ;  Livingstone  v.  Presby.  of  Hamilt<m,  June  26,  1846, 
8  D.  898,  aff.  May  15,  1849,  6  Bell's  Ap.  469  ;  W Arthur  v.  LirUon, 
Feb.  13,  1864,  2  Macph.  659. 
Jarisdiction  ex  When  a  foreigner,  over  whom  the  courts  have  no  jurisdiction,  pursues 
Reconventions  ^  native  in  the  courts  of  the  native's  domicile,  the  latter  is  entitled  to 
bring  a  counter-action  against  the  foreigner,  not  otherwise  subject  to  the 
jurisdiction,  if  it  be  necessary  to  protect  himself  from  any  disadvantage 
in  settling  their  mutual  rights,  to  which  he  would  not  be  exposed  were 
the  pursuer  a  native.  This  is  called  Reconvention,  and  it  is  regarded  by 
some  as  proceetling  on  the  principle  of  prorogation ;  see  Thomson  v. 
Whitehead,  Jan.  25,  1862,  24  D.  331  ;  Morrison  v.  Massa,  Dec.  8, 1866, 
5  Macph.  130. 
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its  term  expired ;  nor  of  a  judge  while  he  is  out  of  his  terri- 
toiy.  But  a  defender,  though  his  domicile  be  without  a  judge's 
juiisdiction,  mskj,  if  cited  within  the  territory,  subject  himself 
to  the  jurisdiction  by  appearing  in  court  and  offering  per- 
emptory defences,  Service  v.  Chalmers,  Feb.  23,  1627,  M. 
7305.(w) 

18.  In  questions  of  civil  jurisdiction,  a  judge  who  was  ProrogaJiio  de 
only  constituted  to  a  certain  sort  of  causes  might,  by  the^l!^,^ 
Roman  law,  have  had  his  jurisdiction  prorogated  to  causes      .^  ^. 
of  a  different  nature,  L.  1,  C.  de  jwrisd.  omn.  jvd.  (3, 13). 

By  our  practice  such  prorogation  is  rejected;  Bethune 
V.  Hia  TeTiant,  M.  7307.  Yet  where  the  cause  is  of  the 
same  nature  with  those  to  which  the  judge  is  competent, 
though  law  may  have  confined  his  jurisdiction  within  a 
certam  sum,  parties  may  prorogate  it  above  that  sum,  unless 
where  prorogation  is  prohibited;  an  instance  of  which  pro- 
hibition we  have  in  the  jurisdiction  of  barons,  as  restricted 
by  20  Geo.  II.  c.  43.  Prorogation  is  not  admitted  in  the 
King's  causes ;  for  the  interest  of  the  Crown  cannot  be  hurt 
by  the  negligence  of  its  officers  in  the  management  of 
ptocesses ;  1600,  c.  14 ;  Eyres  v.  Hunter  and  Campbell^ 
Jan.  19, 1711,  M.  7596. 

19.  All  Judges  must  at  their  admission  swear — (1)  theOathitobe 
Oath  of  Allegiance,  and  subscribe  the  Assurance,  1693,  c.  6 ;  jud^e/ 
(2)  the  Oath  of  Abjuration,  which  was  first  imposed  6  An.        _. 

c  14,  and  has  been  since  continued  by  several  British 
ctatutes;  (3)  the  Oath  of  Supremacy,  1  Geo.  I.  c.  13;  lastly, 
the  oath  defideli  admvni8tratiane.(p) 

20.  A  party  who  has  either  properly  declined  the  juris-  Lettenof 
diction  of  the  judge  before  whom  he  had  been  cited,  or  who  * 
thinks  himself  aggrieved  by  any  proceedings  in  the  cause,  ^^^'  ^    •  *^^ 


(ii)  Langmuiry  May  22, 1650,  12  D.  926  ;  Irvine  v.  HaH,  March  10, 
1869, 7  Maq>lL  723.  The  doubt  stated  in  the  Inst.,  L  c,  does  not  appear 
to  be  well  founded. 

{o)  These  oaths,  except  the  first  and  last,  are  abolished  by  31  &  32 
Tiet  c  72  (Promissory  Oaths  Act),  and  simple  forms  of  the  oath  of 
sDegianee  and  judicial  oath  are  enacted.  Changes  had  previously  been 
mide  by  21  &  22  Vict  c  48,  and  30  &  31  Vict  c.  75,  which  are  not 
CEimisly  repealed. 


22 


OF  JURISDICTION  AND 


[b.  L 


upon  in- 
competency ; 


Effect  of 
advocation. 


may,  before  decree,  apply  to  the  Court  of  Session  to  issue 
letters  of  advocation  for  calling  the  action  from  before  the 
inferior  court  to  themselves.  The  grounds,  therefore,  upon 
which  a  party  may  pray  for  letters  of  advocation  are  incom- 
petency and  iniquity.  Under  incompetency  is  comprehended 
not  only  defect  of  jurisdiction  but  all  the  grounds  of  declining 
a  jurisdiction  in  itself  competent,  arising  either  from  sus- 
picion of  the  judge  or  privilege  in  the  partiea  A  judge 
upon  iniquity,  is  said  to  Commit  iniquity  when  he  either  delays  justice, 
or  pronounces  sentence,  in  the  exercise  of  his  jurisdiction, 
contrary  to  lQ,w,(jpi) 

21.  Though  the  groimds  on  which  letters  of  advocation 
proceed  are  personal  respecting  that  judge  alone  who  is 

(iv.  2, 41, 42)  incompetent,  or  who  has  committed  iniquity,  yet  their  style 
carries  an  injunction  to  all  inferior  judges  not  to  proceed  in 
the  cause.  And  even  where  that  part  of  style  happened  to 
be  omitted,  the  nature  of  an  advocation  was  adjudged  to 
imply  a  general  prohibition ;  CraTistoun  v.  Home,  July  18, 
1623,  M.  366.  But,  till  the  advocation  be  intimated,  it  can 
neither  restrain  judges  from  deciding  nor  parties  from  insist- 
ing. If,  after  intimation,  a  judge  shall  presume  to  proceed, 
his  sentence  is  null ;  and  both  he  and  the  party  insisting  are 
punishable  for  contempt  of  authority .(}) 

22.  That  the  Court  of  Session  may  not  waste  their  time 
in  trifles,  no  cause  for  a  sum  below  200  merks  Scots,  1663, 
c.  9  (now  £12  sterling,  by  20  Geo.  II.  a  43),  can  be 
advocated  to  the  Court  of  Session  from  the  inferior  judge 
competent.(r)  But  if  an  inferior  judge  shall  proceed  upon 
a  cause  to  which  he  is  incompetent,   the  cause  may  be 


How  limited, 
(iv.  2,  43) 


{p)  The  form  of  advocation  is  abolished  by  31  &  32  Vict.  c.  100, 
§  64 ;  and  an  '*  appeal  '*  is  substituted  in  cases  where  advocation  was 
previously  competent,  §§  65-80.  These  cases  are,  in  sheriff-courts, 
interlocutors  (1)  sisting  process,  (2)  giving  interim-decree  for  payment  of 
money,  (3)  disposing  of  the  whole  merits  of  the  cause  although  the 
question  of  expenses  is  not  decided,  or  though  expenses  are  given  but 
not  decerned  for  ;  16  &  17  Vict  c.  80,  §  24. 

{q)  See  1  &  2  Vict.  c.  86,  §  1,  and  A.  of  S.,  1839,  §  128.  The 
sheriff  may  regulate  interim  possession  ;  31  &  32  Vict.  c.  100,  §  79. 

(r)  The  limit  is  now  £25  ;  16  &  17  Vict.  c.  80,  §  22. 
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carried  from  him  by  advocation,  let  the  si\bject  be  ever  so 
iDC0Dsiderable.(8) 


TIT.  ra. — ON  THE  SUPREME  JUDGES  AND  COURTS  OF 

SCOTLAND. 

L  The  King,  who  is  the  fountain  of  jurisdiction,  might,  King, 
by  our  constitution,  have  judged  in  all  causes,  either  in  his 
own  person, — 1469,  a  26,  in  fin,,  of  which  Sir  Thomas  Craig 
gives  a  strong  instance,  p.  519,  §  12,— or  by  those  whom 
he  was  pleased  to  vest  with  jurisdiction.  In  the  reign  of 
Charles  II.  the  Parliament  extended  this  part  of  the  preroga- 
dve  by  declaring  that  the  King  retained  a  cumulative  juris- 
diction, notwithstanding  any  offices  or  grants  of  jurisdiction 
formerly  conferred  upon  his  subjects,  1681,  c.  18 ;  in  conse- 
quence of  which,  he  assumed  a  power  of  erecting  regalities 
within  the  bounds  of  heritable  sheriffships,  &c.  But  this  Act 
was  repealed,  1690,  c.  28.(Q 

2.  The  Parliament  of  Scotland,  as  our  court  of  the  last  ^^«»*  ^ 
resort,  had  the  right  of  reviewing  the  sentences  of  all  our 
supreme  courts ;  particularly  those  of  the  Court  of  Session,  (1-6*  20> 
against  which  parties  have  been  early  in  use  to  protest  for 
remedy  of  law  to  King  and  Parliament — Books  S.,  Jan.  29, 
1554-5,  and  March  7,  1561-2.  The  Court  of  Session  in  1674 
(founding  their  plea  upon  1457,  c.  62,  joined  with  1537,  c.  39) 
disallowed  this  right,  and  procured  an  order  of  coimcil  for 
bazushiog  all  the  advocates  who  would  not  disclaim  the  law- 
fiilness  of  appeals  to  Parliament  twelve  miles  from  Edinburgh ; 
bat  the  Convention  of  Estates,  1689,  c.  13,  asserted  it  to  be 
the  right  of  every  subject  to  protest  for  remedy  of  law  against 
the  sentences  of  the  SessiorL(u) 

(i)  Bat  not,  of  course,  to  the  effect  of  discussing  the  merits  in  the 
Gout  of  Session ;  Oiyrdon,  1802,  M.  12,245. 

{t)  And  by  immemorial  exercise  of  a  jurisdiction  conferred  by  the 
Sovereign,  the  established  courts  of  law  have  now  acquired  a  power  of 
judging  according  to  usage,  exclusive  of  the  Sovereign  himself;  Inst.,  L  c. 

(«)  See  Forbe8*8  Pre!  to  Journal  of  the  Session,  in  Mor.,  vol.  xx.  p.  17 
i(  i0f, ;  Robertson's  App.  Prel 
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Prfvate  Aets.  3.  Private  Acts,  or  ratifications  of  private  grants  by  Parlia- 

(L  L  39)  T^^^^t  as  they  passed  of  course  without  hearing  those  having 
interest,  could  not  hurt  the  right  of  third  parties ;  for  which 
reason  they  are  declared  subject  to  reduction  by  the  Court 
of  Session ;  1567,  c.  18,  No.  1.  And  all  the  sessions  of  our 
Scots  Parliament  downwards  firom  James  VL  were  closed 
with  an  Act,  saving  the  right  of  third  parties.(v) 

^iam^^  4.  By  the  Treaty  of  Union,  1707,  c.  7,  art.  3,  the  Parlia- 
ments of  Scotland  and  England  are  united  into  one  Parlia- 
(7, 20)  ment  of  Great  Britain.  From  this  period  the  British  House 
of  Peers,  as  coming  in  place  of  the  Scots  Parliament,  is  become 
our  court  of  the  last  resort,  to  which  appeals  lie  from  all  the 
supreme  courts  of  Scotland :  but  that  Court  has  no  original 
jurisdiction  in  civil  matters,  in  which  they  judge  only  upon 

Sooti  repro-     appeal.     By  art.  22  of  that  treaty  the  Scots  share  of  the 

sen  on  in  1 .  representation  in  the  House  of  Peers  is  fixed  to  sixteen  Scots 
peers,  elective ;  and  in  the  House  of  Commons  to  forty-five 
commoners ;  of  which  thirty  are  elected  by  the  freeholders  of 
counties,  and  fifteen  by  the  royal  burghs.  The  principal  Acts 
relating  to  the  right  of  election  are,  1681,  c.  21 ;  1707,  c.  8; 

6  An.  c.  6  and  23;  12  An.  st.  1,  c.  6 ;  2  Geo.  II.  c.  14; 

7  Geo.  II.  c.  16 ;  16  Geo.  II.  c  n,(w) 

Privy  Council.        6,  The  King,  although   he  might  have  determined  all 

igx         causes  by  himself,  committed  the  regular  exercise  of  that 

branch  of  his  prerogative  to  his  stated  judges,  as  Justidaiy, 


(v)  Mackenzie  v.  Stewart,  1752,  M.  7445,  15,459.  See  Stephen's 
Com.,  i  71,  622  et  seq,;  2  Pat  Ap.  578.  Formerly,  all  private  Acts  of 
Parliament  founded  upon  in  any  litigation  had  to  be  specially  set  forth 
and  pleaded  ;  but  by  13  &  14  Vict.  c.  21,  §  7,  every  Act  passed  after 
4th  Feb.,  1851,  is  to  be  judicially  taken  notice  of,  unless  it  expressly 
provides  to  the  contrary. 

(w)  To  which  may  now  be  added  14  Geo.  III.  c.  81  ;  22  Geo.  III. 
c.  41  and  45  ;  30  Geo.  III.  c.  17,  §  4 ;  33  Geo.  III.  c.  64 ;  35  Geo.  III. 
c.  65  ;  37  Geo.  III.  c.  138  ;  2  &  3  WilL  IV.  c.  65  ;  10  &  11  Vict, 
c.  52  ;  14  &  15  Vict.  c.  87 ;  15  &  16  Vict  c.  35  ;  16  Vict  c.  28 ; 
19  Vict  c.  58 ;  24  &  25  Vict.  c.  83 ;  31  &  32  Vict  c.  48  ;  35  &  36 
Vict.  c.  33.  The  number  of  representatives  for  Scotland  in  the 
House  of  Commons  is  now  sixty  ;  thirty-two  for  counties,  twenty-six  for 
burghs,  and  two  for  universities. 
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Sberifis,  &a,  except  in  certain  particular  trials,  which  parties 
were  at  liberty  to  bring  either  before  the  King  and  his  coun- 
cil, or  before  the  judge-ordinary — arg.  1425,  c.  65,  compared 
with  1457,  c  61.  After  the  jurisdiction  of  the  council  was 
tninsfexred  from  them  to  the  Session,  and  from  the  Session 
to  the  judge-ordinaiy,  in  the  manner  to  be  explained  next 
section,  the  judicial  powers  of  the  council  seemed  to  be  con- 
fined to  questions  which  called  for  the  more  special  attention 
of  the  public ;  1487,  a  105.  This  council  was  styled  the 
King's  Secret  or  Privy  Council,  1489,  c.  12;  1609,  c.  14— in 
oontiadistinction  to  the  Parliament  which  was  the  great  or 
general  council,  1457,  c.  75  ;  1537,  c.  40 ;  and  it  came  at  last, 
besides  its  powers  in  matters  of  state  and  government,  to  be 
vested  with  a  fixed  supreme  jurisdiction  in  all  questions  that 
had  a  relation  to  the  public  peace.  They  inquired  into  and 
pomshed  violent  encroachments  upon  possession,  and  other 
grosser  breaches  of  the  peace ;  they  decreed  alimony  to 
pupils,  and  to  wives  barbarously  used  by  their  husbands, 
and  judged  in  many  other  questions  of  that  sort  where  sum- 
mary proceeding  was  necessary :  but  by  6  An.  c.  6,  the  Scots 
pivy  council  was  abolished  and  sunk  into  that  of  Great 
Britain ;  which  for  the  future  is  declared  to  have  no  other 
powers  than  the  English  privy  council  had  at  the  time  of  the 
UnionL(a;) 

6.  A  Court  was   erected   by  1425,  c.  65,  consisting  of  Seidon. 
certain  persons  to  be  named  by  the  King  out  of  the  Three      (lo,  u) 
Estates  of  Parliament,  which  was  vested  with  the  jurisdiction 
fovmerly  lodged  in  the  council ;  and  it  got  the  name  of  the 
Session,  because,  in  place  of  being  itinerant,  and  without 
any  fixed  terms  of  sitting,  it  was  ordained  to  hold  annually 
a  certain  number  of  sessions  at  the  places  to  be  specially 
appointed  by  the  Eling.    This  court  had  a  jurisdiction  cumu- 
lative with  the  judge-ordinary,  in  spuilzies,  and  other  pos- 
sessoiy  actions,  and  in  debts;  but  they  had  no  cognisance 
in  questions  of  property  of  heritable  subjects,  1457,  c.  61. 
No  appeal  lay  from  its  judgments  to  the  Parliament,  ib. 


(2)  A«  to  the  powers  of  the  British  Privy  Council,  see  Stephen's 
Cum^  ii  475, 47a 
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c.  62.    The  judges  of  this  court  served  by  rotation,  and  were 
changed  from  time  to  time,  after  having  sat  forty  days,  ib. 
c  63 ;  and  became  so  negligent  in  the  administration  of  jus- 
tice, that  it  was  thought  necessary,  first,  to  pass  several  acts, 
1469,  c.  27 ;  1475,  c.  63,  ordaining  all  causes  to  be  pursued 
before  the  judges-ordinary,  with  a  power  to  the  parties  ag- 
grieved by  the  negligence  or  partiality  of  the  judge  to  apply 
to  the  King  and  Council  for  justice  and  redress ;  and  at  last, 
by  1503,  c.  58,  to  transfer  the  jurisdiction  that  had  formerly 
been  in  the  Session  to  a  coimcil  to  be  named  by  the  King, 
called  a  Daily  Council. 
Or  College  of         7.  The  present  model  of  the  Court  of  Session,  or  College 
of  Justice,  was  formed  in  the  reign  of  James  V.    The  Judges 
(12-14)       thereof,  who  are,  by  1537,  c.  36,(y)  vested  with  a  universal 
civil  jurisdiction,  consisted  originally  of  seven  churchmen, 
seven  laymen,  and  a  president,  whom  it  behoved  to  be  a 
prelate;  arg.  1579,  c.  93:  And  even  after  the  Reformation, 
parsons,  rectors,  and    other   churchmen  were    received    as 
judges.     Parochial  ministers  were  first   disqualified  for  the 
office  by  1584,  c.  133.    Afterwards,  by  1640,  a  26,  which 
extended  the  prohibition  to  all  churchmen,  the  distinction 
of  spiritual  and  temporal  judges  was  suppressed ;  and  though 
that  Act  was  not  renewed  after  the  Restoration,  no  clergy- 
man has   been  since  that  period  admitted  to  the  bench, 
rnie  judge*      The  judges  of  Session  have  been  always  received  by  warrants 
whom  named,  from  the  Crown.     His  Majesty,  1579,  c.  93,  seems  to  have 
transferred  to  the  court  itself  the  right  of  choosing  their  own 
president;  and  in  a  sederunt,  recorded  26th  June,  1593,  the 
King  condescended  to  present  to  the  Lords,   upon  every 
vacancy  in  the  bench,  a  list  of  three  persons,  out  of  which 
they  were  to  choose  one ;  in  which  form  Mr.  John  Preston  of 
Fenton  was  admitted,  March  8, 1595-6,  and  Mr.  David  Ma<^[ili 
of  Cranston,  May  23,  1597.    But  his  Majesty  soon  resumed 
the  exercise  of  both  rights,  which  continued  with  the  Crown 
till  the  usurpation,  when  it  was  ordained  that  the  King 
should  name  the  Judges  of  the  Session  by  the  advice  of  Par- 
liament;  1641,  c.  15.     After  the  Restoration,  the  nomina- 


(y)  This  was  really  in  1532.    See  lust.,  i.  3,  12. 
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tion  was  again  declared  to  be  solely  in  the  Sovereign ;  1661, 
c.i 

&  Though  judges  may,  in  the  general  case,  be  named  at  Their  qiuU. 
the  age  of  twenty-one  years,  the  Lords  of  Session  must  be  ^°**^'^ 
at  least  twenty-five;  1592,  a  132;  by  which  statute  other        (is) 
qualifications  are  also  required  to  that  office.     By  1707,  c.  7, 
art  19,  no  person  can  be  named  Lord  of  Session  who  has  not 
served  as  an  advocate  or  principal  clerk  of  session  for  five 
years,  or  as  a  writer  to  the  signet  for  ten :  and,  in  the  case 
of  a  writer  to  the  signet^  he  must  undergo  the  ordinary  trials 
upon  the  Roman  law,  and  be  found  qualified  two  years  before 
he  can  be  named.    Upon  a  vacancy  in  the  bench,  the  King  Their  trial 
presents  the  successor  by  a  letter  addressed  to  the  Lords, 
wherein  he  requires  them  to  try  and  admit  the  person  pre- 
sented.    The  Lords,  at  the  desire  of  Charles  II.,  fixed  the 
method  of  trial  by  Act  S.,  31st  July,  1674?.    The  powers  given 
them  to  reject  the  presentee  upon  trial,  1579,  c.  93,  are  taken 
away  by  10  Geo.  I.  a  19,  and  a  bare  liberty  to  remonstrate 
sabstituted  in  its  place.  (0) 

9.  Besides  the  fifteen  ordinary  judges,  the  King  was  Extraoxdin&iy 
allowed  to  name  three  or  four  Lords  of  his  great  council,  ^'^ 
who  might  sit  and  vote  with  them;  1537,  c.  40.    Upon  a        (l^) 
complaint  made  by  the  Court  of  Session,  that  the  Crown  had 
exceeded  the  fixed  number  of  extraordinary  Lords,  James 
VL,  by  a  letter,  recorded  Books  S.,  28th  March,  1617,  pro- 
mised to  restrict  himself  to  four;  which  number  was  firom 
that  time  never  exceeded.     By  the  said  Act,  10  Geo.  I.,  no 
vacancy   happening  thereafter  through  the   death  of  any 
extraordinary  Lord  can  be  supplied.     At  the  first  institution,  Quorum, 
ten  Lords  with  the  Presideot  made  a  quorum ;  1537,  c.  57; 
but  it  appears  from  1587,  c.  44,  that  the  practice  prior  to  that 
statute  had  reduced  the  quorum  to  nine  ordinary  Lords,  (a) 


(z)  Haldane  v.  Faculty  of  Advocata,  Feb.  4,  1722,  Rob.  Ap.  422. 

(a)  By  48  Qeo.  III.  c.  151,  the  Court  was  appointed  to  sit  in  two 
Divisions.  By  50  Geo.  III.  c.  112,  §§  29  and  30,  permanent  Lords  Ordi- 
any  were  appointed.  By  1  WilL  IV.  c.  69,  §  20,  the  number  of  the 
Court  was  reduced  to  13, — 8  Inner  House  Judges,  and  5  Lords  Ordinary. 
Man  J  minor  changes  in  the  constitution  and  arrangements  of  the  Court 
We  been  made  by  other  statutes,  some  of  which  have  been  noted  $upra. 
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PrivilMMB  of  10.  The  appellation  of  the  College  of  Justice  is  not  con- 

Jiwtioer**^    fined  to  the  judges,  who  are  distinguished  by  the  name  of 
.    (X7)        Senators,  1540,  c.  93 ;  but  comprehends  advocates,  clerks  of 
session,  writers  to  the  signet,  and  others,  as  described,  A.ct 
S.,  23rd  Feb.,  1678.    Where,  therefore,  the  College  of  Justice 
is  entitled  to  any  privilege,  it  extends  to  all  the  members  of 
the  college.     Besides  the  privilege  mentioned  under  the 
former  title,  §  14,  they  are  exempted  from  watching,  warding, 
and  other  services  within  borough,  1592,  a  153;  and  from 
the  payment  of  ministers'  stipends,  and  of  all  customs,  &c., 
imposed  upon  goods  carried  to  or  from  the  city  of  Edinburgh, 
said  Acts.  (6) 
Jurkdiojaon  of        11.  Though  the  jurisdiction  of  the  Session  be  properly 
orhnes;  ^^^  limited  to  civil  causes,  1537,  c.  36;  the  judges  have  always 
/gi)        sustained  themselves  as  competent  to  the  crime  of  falsehood, 
either  from  its  necessary  connection  with  civil  right,  or  per- 
haps because  the  summary  proceedings  of  the  Court  of  Jus- 
ticiary were  not  well  adapted  to  the  tedious  proof  frequently 
brought  in  improbation,  when  pursued  in  an  indirect  manner. 
Where  the  falsehood  is  alleviated  by  favourable  circumstances, 
the  judges  themselves  inflict  the  punishment  by  imprison- 
ment, fine,  &a;  but  where  it  deserves  death  or  demembration, 
they,  after  finding  the  crime  proved,  remit  the  criminal  to 
the  Court  of  Justiciary,  (c)     Special  statute  has  given  to  the 
Court  of  Session  jurisdiction  in  contravention  of  lawburrows, 
deforcements,  and  breach  of  arrestments;  1581,  c.  117, 118. 
And  they  have  been  in  use  to  judge  in  battery  pendente  lUe^ 
and  in  usury, (d)  though  statute  seems  to  have  excluded  them; 
1594,  c.  219;  1597,  a  247. 
in  civil  oauaes.        12.  In  certain  civil  causes  the  jurisdiction  of  the  Session 
(18, 22)      ^^  exclusive  of  all  inferior  jurisdictions  ;  as  in  declarators  of 

(6)  See  CoU.  of  Justice  v.  Town  of  Edinr,^  1687,  M.  2402  ;  Ma^t,  of 
Edinr,  v.  CoU,  of  Justice,  1790,  M.  2418,  3  Pat.  Ap.  155.  None  of  these 
exemptions  now  exist.  See  8  &  9  Vict.  c.  83,  §  50 ;  and  31  &  32  Vict 
c.  100. 

(c)  In  modem  practice  forgery  ia  not  prosecuted  criminally  in  the 
Court  of  Session,  but  before  the  Court  of  Justiciary.  Proceedings  before 
the  Court  of  Session  in  coses  of  forgery  are  merely  ad  civUem  effedum,  to 
set  aside  the  forged  writing.    See  Hume's  Com.,  i.  162. 

(rf)  The  usury  laws  are  abolished  by  17  &  18  Vict  c  90. 
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property,  and  other  competitions  of  heritable  rights,  provings 
of  the  tenor,  cessioTiea  bonorum,  restitution  of  minors,  rediic- 
ti(»s  of  decrees  or  of  writings,  sales  of  the  estates  of  minors  or 
bankrupts,  &a  (e)  In  a  second  class  of  causes,  their  jurisdic- 
tion can  be  only  exercised  in  the  way  of  review,  after  the 
cause  is  brought  from  the  inferior  court,  as  in  maritime  and 
oonsistorial  causes,  which  must  be  pursued  in  the  first  in- 
stance before  the  admiral  or  commissary ;(/)  and  in  actions 
below  two  hundred  merks,  which  must  be  commenced  before 
the  judge-ordinary,  1672,  c.  16,  §  16,  concerning  the  Session. 
In  all  civil  actions  which  fall  under  neither  of  these  classes, 
the  jurisdiction  of  the  Session  is  concurrent,  even  in  the  first 
instance,  with  that  of  the  judge-ordinary.  The  Session  may  The  Seuion  u 
proceed  as  a  court  of  equity,  by  the  rules  of  conscience,  in  eqSty.  ^ 
abating  the  rigour  of  law,  and  giving  aid  in  proper  cases  to 
sach  as  in  a  court  of  law  can  have  no  remedy:  And  this 
power  is  inherent  in  the  supreme  court  of  every  country, 
where  separate  courts  are  not  established  for  law  and  for 
equity. 

13.  The  supreme  criminal  judge  was  styled  the  Justiciar,  Jastioiu-. 
and  he  had  anciently  an  universal  civil  jurisdiction,  even  in  (24, 25) 
matters  of  heritage ;  12.  M.,  L.  1,  c.  5,  §§  3,  4 ;  L.  2,  c.  16, 
fl  37.  He  was  obliged  to  hold  two  justice  courts  or  ayres 
yearly,  at  Edinburgh  or  Peebles,  where  all  the  freeholders  of 
the  kingdom  were  obliged  to  attend ;  Q.  Att.,  c.  79.  Besides 
this  universal  court,  special  justice-ayres  were  held  in  all 
the  different  shires  in  the  kingdom  twice  in  the  year ;  Stat. 
K IIL,  c.  30 ;  1440,  c.  6,  &c.  These  last  having  gone  into 
disuse,  his  Majesty  was  authorised  (1587,  a  81),  either  by 
himself  or  his  justice-general,  to  name  eight  deputies,  two 
f(^  every  quarter  of  the  kingdom,  who  should  make  their 
circuits  over  the  whole  in  April  and  October. 

(e)  It  wHl  be  seen  from  t.  iv.  §  2,  note,  in  how  few  of  these  matters 
the  jarifldiction  of  the  Court  of  Session  is  now  exclusive. 

(/)  The  limit  in  value  is  now  £26  ;  50  Geo.  III.  c.  112 ;  16  &  17 
Vict  c.  80,  §  22.  Poindings,  sequestrations  for  rent,  and  removings  under 
the  A.  of  S.,  1756,  necessarily,  and  in  practice  petitions  to  arrest  as  in 
nudiitUume  fvygir^  begin  before  the  sheriff.  In  these  cases  now  the 
Scsdon  baft  original  jurisdiction,  see  t.  iii.  18,  note,  infra. 
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Court  of  14  The  office  of  deputies  was  suppressed  by  1672,  c.  16  ; 

and  five  Lords  of  Session  were  added,  as  Commissioners  of 

(26)  Justiciary  to  the  Justice-General  and  Justice-Clerk.  The 
Justice-General,  if  present,  is  constant  president  of  the 
court,  and  in  his  absence  the  Justice-Clerk.  This  statute 
divides  the  kingdom  into  three  districts,  and  appoints  two 
of  the  judges  of  the  new-erected  court  to  hold  circuits  in 
certain  boroughs  of  each  district,  once  a-year,  in  May.     Soon 

Circuit  Courts,  after  the  Union,  circuit  courts  were  appointed  to  be  held 
twice  in  the  year  by  6  An.  c.  6.  Afterwards  they  were,  by 
10  An.  c.  23,  brought  back  to  the  regulation  of  1672 ;  and 
now  again,  by  the  late  Jurisdiction  Act,  20  Geo.  II.,  they  are 
to  be  held  twice  in  the  year,(gr)  with  a  power  to  his  Majesty 
to  add  to,  or  alter  the  places  or  districts  at  which  these  courts 
are  to  be  held,  and  appoint  their  times  of  meeting.(A)  One 
judge  may,  by  the  last  quoted  statute,  proceed  to  business  in 
the  absence  of  his  colleague.(i) 
Juriwiictionof  16.  By  St.  Al.  II.  c.  14,  §  2,  the  crimes  of  robbery,  rape, 
JuBtidary.       ^^^^^^^  ^^^  ^. j^j  fire-raising  (the  four  pleas  of  the  Crown), 

(27)  are  said  to  be  reserved  to  the  King  s  Court  of  Justiciary  -J(J) 
but  the  only  crime  in  which,  de  prawi,  the  jurisdiction  of 
justiciary  became  at  last  exclusive  of  all  inferior  criminal 
jurisdiction,  was  that  of  high  treason;  Mack,  Grim,,  tit. 
Juried,  of  Beg.  Treason  is,  since  the  Union,  triable,  not  only 
by  the  justiciary,  but  by  special  commission  of  oyer  and 
terminer,  in  which  three  of  the  Lords  of  Justiciary  must  be 
named,  whereof  one  to  be  of  the  quorum,  7  An.  c.  21.  The 
Court  of  Justiciary,  when  sitting  at  Edinburgh,  has  a  power 
of  advocating  causes  from  all  inferior  criminal  judges,  and 
of  suspending  their  sentences.  Formerly  the  Court  of 
Session  assumed  the  power  of  advocating  criminal  causes 
from  inferior  courts,  not  only  on  incompetency,  but  iniquity, 
in  order  again  to  remit  them  to  the  proper  judge.    But  the 


{g)  There  is  also  a  winter  circuit  at  Glasgow  ;  9  Geo.  IV.  c.  29,  §  1. 
(k)  See  also  9  Geo.  IV.  c  29,  §  3  ;  27  &  28  Vict.  c.  30,  §  1. 
(t)  Or  the  two  may  sit  at  the  same  time  in  different  courts,  or  in  dif- 
ferent towns  on  the  same  circuit ;  31  &  32  Vict.  c.  95. 
(j)  They  are  so  in  practice. 
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Session  has  not  interposed  in  such  advocations  since   the 
josticiaiy  was  new  modelled  by  statute  1672.  (A;) 

16.  The  Circuit  Court  has, by  the  late  Jurisdiction  Act,  a Xewpowen of 
power  ^ven  them  to  judge  in  all  criminal  causes  which  do 

not  infer  death  or  demembration,  upon  appeal  firom  any  (28) 
inferior  court  within  their  district.  By  the  same  statute,  a 
sufMreme  civil  jurisdiction  is  also  given  to  them,  by  way  of  * 
appeal,  in  all  causes  not  exceeding  £12  sterling,  in  which 
their  decrees  are  not  subject  to  review ;  but  no  appeal  is  to 
lie  to  the  circuit  till  the  cause  be  finally  determined  in  the 
inferior  court.  This  last  branch  of  the  Act  was  only  tempor- 
aiy,  but  is  now  made  perpetual  by  31  Geo.  XL  c.  ulL{V) 

17.  The  Scots  Court  of  Exchequer,  as  the  King's  cham-  Exchequer, 
berlain-court,  judged  in  all  questions  of  the  revenue.    By  6         (39) 
An.  a  26  (passed  in  pursuance  of  1707,  a  7,  art.  19),  that 

court  is  abolished,  and  a  new  court  erected,  consisting  of  the 
Lord  High  Treasurer  of  Great  Britain,  and  a  Chief  Baron, 
with  four  other  Barons  of  Exchequer ;  which  barons  are  to 
be  made  of  serjeants-at-law,  English  barristers,  or  Scots  advo- 
cates of  five  years'  standing.    All  the  privileges  belonging 
to  the  College  of  Justice  are  communicated  to  the  barons 
and  other  members  of  this  court,  and  the  counsel  entitled  to 
practise  in  it  are  such  as  can  practise  before  the  Courts  of 
Westminster  or  the  Court  of  Session*     This  court  has  a 
privative  jurisdiction  conferred  upon  it,  as  to  the  duties  of 
customs,  excise,  or  other  revenues  appertaining  to  the  King 
or  Prince  of  Scotland,  and  as  to  all  honours  and  estates  that 
may  accrue  to  the  Crown ;  in  which  matters,  they  are  to  judge 

%  See  Bnry  v.  WaXker  and  Eoger,  17  Jan.  1809,  15  F.C.  79 ;  see 
t^KprOj  L  2, 57. 

(2)  This  civil  appellate  jnrisdiction  is  taken  away  by  16  &  17  Vict 
<^  80^  §  22,  80  fSELT  as  r^^aids  cases  originating  in  sheriff-courts.  But  it 
•eemi  Uiat  such  cases  may  still  be  appealed  to  the  Circuit  Court  upon 
questicms  of  jurisdiction  ;  see  Dick  v.  0,  N,  ofSc  By,  Co,^  3  Irv.  616 ;  and 
there  is  a  similar  appeal  in  actions  under  the  Debts  Recovery  Act,  30 
4  31  Vict  c  97,  §  17  ;  SteuaH,  23  Sept  1868, 40  S.  J.  654.  Under  1 
Vict  c  41  (Sheriff  Small-Debt  Act),  there  is  a  limited  right  of  appeal 
to  the  Circuit  Court,  which  is  not  taken  away ;  Aitken  v.  Leamumtf  1 
Inr.  151 ;  and  nnder  varioua  special  statutes  there  is  a  similar  power  of 
leriew  by  the  High  Court  or  tiie  Circuit  Court  of  Justiciary. 
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jurisdiction; 

(33-85) 


criminal, 


and  civil. 


by  the  forms  of  proceeding  used  in  the  English  Court  of  Ex- 
chequer, under  the  following  limitations :  that  no  debt  due 
to  the  Crown  shall  aflFect  the  debtor's  real  estate  in  any  other 
manner  than  such  estate  may  be  affected  by  the  laws  of 
Scotland — (see  Bv/met's  Crs,  v.  Murray,  1754,  M.  7873; 
aff:  1  Cr.  St.  and  P.  594)— and  that  the  validity  of  the 
Crown's  titles  to  any  honours  or  lands  shall  continue  to  be 
tried  by  the  Court  of  Session.  The  barons  have  the  powers 
of  the  Scots  court  transferred  to  them,  of  passing  the  accounts 
of  sheriffs,  or  other  officers  who  have  the  execution  of  writs 
issuing  from  or  returnable  to  the  Court  of  Exchequer,  and 
of  receiving  resignations,  and  passing  signatures  of  charters, 
gifts  of  casualties,  &c.(m)  But  though  all  these  must  pass  in 
Exchequer,  it  is  the  Court  of  Session  only  who  can  judge  of 
their  preference  after  they  are  completed ;  1661,  c.  59.  See 
Stair's  Decis.,  June  14, 1665,  K  7408.(n) 

18.  The  jurisdiction  of  the  Admiralty  in  maritime  causes 
was,  of  old,  concurrent  with  that  of  the  Session.  It  has  the 
title  of  Sovereign  given  to  it  by  1609,  c.  16,  and  is  much 
enlarged  by  1681,  c.  16,  whereby  the  high-admiral  is  declared 
the  King's  Justice-General  upon  the  seas,  on  fresh  water 
within  the  flood-mark,  and  in  all  harbours  and  creeks.  Hig 
civil  jurisdiction  extends,  by  this  statute,  to  all  maritime 
causes,  and  so  comprehends  questions  of  charter-parties, 
freights,  salvages,  bottomries,  &c.  He  exercises  his  supreme 
jurisdiction  by  a  delegate,  the  Judge  of  the  High  Court  of 
Admiralty;  and  he  may  also  name  inferior  deputes,  whose 
jurisdiction  is  limited  to  particular  districts,  and  whose  sen- 
tences are  subject  to  the  review  of  the  High  Court.  In 
causes  which  are  declared  to  fall  under  the  Admiral's  cognis- 
ance, his  jurisdiction  is  sole;  insomuch,  that  the  Session 
itself,  though  they  may  review  his  decrees  by  suspension 


(m)  As  to  the  transfer  of  some  of  their  powers  to  the  Commissioners  of 
the  Treasury,  see  3  &  4  Will.  IV.  c.  13. 

(n)  The  Act  19  &  20  Vict.  c.  56,  constitutes  the  Court  of  Session 
the  Court  of  Exchequer  in  Scotland,  and  regulates  procedure  in  Exchequer 
causes,  which  are  now  conducted  as  ordinary  civil  actions.  As  to  the 
writ  of  extent,  now  abolished,  and  the  Crown's  rights  against  its  debtor's 
estates,  see  Bell's  Com.,  ii.  41  et  seq,  (ed.  Shaw,  620  et  seq.) 
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or  reduction,  cannot  carry  a  maritime  question  from  him 
by  advocation :  yet  the  Session  may  advocate  causes  from 
inferior  admiralties,  in  order  to  remit  them  to  the  Judge  of 
the  High  Court.  The  Admiral  has  acquired  by  usage  a  juris- 
diction in  mercantile  causes  even  where,  they  are  not  strictly 
maritime,  cumulative  with  that  of  the  judge-ordinary ;  Tum- 
buU  V.  Anderson,  July  19, 1706,  M.  1460.  The  jurisdiction 
ci  the  Commissaries  of  Edinburgh,  which  is  as  properly 
supreme  as  that  of  the  High  Admiral,  is  explained  below ; 
L  5,  §  24,  25.(0) 

19.  All  our  supreme  courts  have  seals  or  signets,  proper  seaU  of  Court, 

to  their  several  jurisdictions.     The  Courts  of  Session  and         i^\ 

Justidajy  used  formerly  the  same  signet,  which  was  called 

the  King's,  because  the  writs  issuing  from  thence  run  in 

the  Eing^s  name;  and  though  the  Justiciary  got  at  last  a 

separate  signet  for  itself,  yet  that  of  the  Session  still  retains 

the  appellation  of  the  King's  Signet    In  this  office  are  sealed 

sommonses  for  citation,  letters  of  executorial  diligence,  or  for 

staying  or  prohibiting  of  diligeuce,  and  generally  whatever 

passes  by  the  warrant  of  the  Session,  and  is  to  be  executed 

hy  the  officers  of  the  court    All  these  must,  before  sealing, 

be  signed  by  the  writers,  or  (as  they  are  called  in  our  ancient 

statutes,  1537,  a  60  6^  seq.)  derks  of  the  signet  :(p)  but  letters 

of  diligence,  where  they  are  granted  in  a  depending  process 

iDerely  for  probation,  though  they  pass  by  the  signet,  must 

be  subscribe  by  a  clerk  of  Session.    The  clerks  of  the  signet 

also  prepare  and  subscribe  all  signatures  of  charters,  or  other 

(o)  By  6  Geo.  IV-  c.  120,  §  57,  all  jurisdiction  in  prize  was  vested  in 
t^  High  Court  of  Admiralty  of  England ;  and  in  1830  the  Scotch 
Adminlty  Court  was  abolished,  its  civil  jurisdiction  above  j£25  being 
tmuferred  to  the  Court  of  Session,  and  in  cases  of  less  amount  to  the 
skeriff-courts ;  1  WilL  IV.  c.  69,  §  21-29 ;  1  &  2  Vict,  a  119,  §  21. 
The  criminal  jurisdiction  of  the  Admiralty  Court  was  in  like  manner 
divided  between  the  sheriff  and  the  Court  of  Justiciary,  which  had  before 
aunolative  jurisdiction  with  the  Court  of  Admiralty ;  J6.  Proper  con- 
nstmal  actions  are  oidy  competent  before  the  Court  of  Session  ;  the 
nuDmons  may  be  signed  by  a  writer  to  the  signet ;  1  Will.  IV.  c.  69, 
S  33;  13  &  14  Vict,  c  36,  §  16;  6  &  7  Will.  IV.  c.  41;  24  &  25 
Vict  c  86.    See  ii.  5,  §  27,  note. 

(p)  See  1  &  2  Vict.  c.  114 ;  31  &  32  Vict.  c.  100,  §  13. 
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royal  grants,  which  pass  in  Exchequer.  An  account  of  the 
several  seals  under  which  grants  by  the  Crown  ought  to  pass 
shall  be  given  below ;  ii.  §  38  6<  aeq. 


Sheriff, 
(i.2) 


hifl  juriidic' 
tion; 


as  it  stood 
anciently ; 


as  it  stands  at 
present. 

(3.4) 


TIT.  IV. — OF  THE  INFERIOR  JUDGES  AND  COURTS  OF 

SCOTLAND. 

1.  Sheriff  (from  r^ve,  governor,  and  sheer,  to  cut  or 
divide)  is  the  judge-ordinary  constituted  by  the  Crown  over 
a  particular  division  or  county.  Our  Kings  sometimes  erected 
certain  lands,  which  were  only  parts  of  a  county,  and  at  other 
times  royal  boroughs,  with  the  jurisdiction  of  sheriflFship 
within  themselves ;  in  which  case  the  judge  of  the  privileged 
territory  had  a  jurisdiction  cumulative  with  the  jurisdiction 
of  the  Sheriff  of  that  county  within  which  it  was  locally  situ- 
ated. The  Sheriff's  jurisdiction,  both  civil  and  criminal,  was 
in  ancient  times  nearly  as  ample  within  his  own  territory  as 
that  of  the  Supreme  Courts  of  Session  and  Justiciary  was 
over  the  whole  kingdom;  for  he  received  in  his  court  the 
four  pleas  of  the  Crown,  murder,  robbery,  rape,  and  fire- 
raising,  when  authorised  by  the  Justiciar  (St.  Qui.  c  2,  §  6), 
and  he  judged  in  declarators  of  property  or  pleas  of  right, 
and  in  other  questions  of  the  greatest  importance ;  R  M.  L  1, 
c.  3  et  5.  And,  even  aft^r  his  jurisdiction  came  to  be  more 
limited,  it  retained  for  some  time  this  mark,  of  supreme,  that 
causes  were  carried  for  review  from  the  baron-courts  of 
subject-superiors  to  the  sheriff-court,  as  the  King's  baron- 
court,  1503,  c.  95. 

2.  The  Sheriff  to  this  day  judges  in  all  actions  upon 
contracts,  or  other  personal  obligations,  to  the  greatest 
extent,  whether  the  suit  be  brought  against  the  debtor  him- 
self or  against  his  representative,  in  forthcomings,  in  poinds 
iugs  of  the  ground,  in  mails  and  duties,  and  in  all  possessory 
actions,  as  removings,  ejections,  spuilzies,  &a ;  in  all  brieves 
issuing  from  the  Chancery,  as  of  inquest,(g)  terce,  division, 

(5)  Brieves  of  inquest  were  formerly  issued  for  services  of  heirs,  which 
now  proceed  on  petition  to  the  Sheriff ;  10  k  11  Vict,  c  47  &  51,  now 
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tutory,  &C. ;  and  even  adjudications  of  land-estates,  when 
proceeding  on  the  renunciation  of  the  apparent  heir.(r)  His 
present  criminal  jurisdiction  extends  to  certain  capital  crimes, 
as  theft,  and  even  murder,  though  it  be  one  of  the  pleas  of  the 
Crown,  1426,  c.  91 ;  1491,  c.  28 ;(«)  and  he  is  competent  to  most 
questions  of  public  police,  and  has  a  cumulative  jurisdiction 
with  justices  of  the  peace  in  all  riots  and  breaches  of  the  peace. 

3.  SheriflFs  have  a  ministerial  power,  in  virtue  of  which  Hi«  nnnisterial 
they  were  anciently  employed  in  sending  written  copies  of 
the  law  to  prelates,  barons,  and  boroughs,  before  the  art  of  ^  ' 
printing,  1425,  c.  67 ;  and  to  this  day  they  return  juries  in 
order  to  the  trial  of  causes  that  require  juries.  The  writs 
for  electing  Members  of  Parliament  have  been  since  the 
Union  directed  to  the  Sherififs ;  who,  after  they  are  executed, 

31  k  32  Vict,  c  101,  §  27.  Brieves  for  the  cognition  of  insane  persons 
are  now  directed  to  the  Lord  President  of  the  Court  of  Session,  instead 
of  the  Sheriff ;  31  &  32  Vict  c.  100,  §  101  ;  A.  of  S.,  Dec.  3,  1868. 

(r)  The  jurisdiction  of  Sheriffs  is  extended  to  all  proceedings  relative 
to  quotiona  of  nuisance  or  damages  arising  from  the  alleged  undue  exer- 
djie  of  rights  of  property,  and  to  questions  "  touching  either  the  constitu- 
tion or  the  exercise  of  real  or  predial  servitudes  ;**  1  &  2  Vict.  c.  119, 
§  15  ;  to  actions  for  arrears  of  feu-duty  of  subjects  under  ^5  in  value  to 
the  effect  of  a  decree  of  irritancy  ob  non  solutum  canonemy  subject  to  a 
Rmedj  by  declarator  in  the  Court  of  Session  within  a  year,  on  the  ground 
of  defect  in  the  superior's  title  ;  16  &  17  Vict.  c.  80,  §  32.    By  40  &  41 
Tict  c  50,  it  has  been  extended  to  all  questions  of  heritable  right  and 
title— except  adjudications  (unless  in  so  far  as  formerly  competent,  and 
ndnetions,  see  tn/ra,  iL  12,  21)— and  also  to  actions  of  division  of 
commoDty,  and  division,  and  division  and  sale,  of  conunon  property, 
▼here  the  value  of  the  subject  in  dispute  does  not  exceed  ^50  by  the 
Tear,  or  jHOOO.    See  as  to  the  jurisdiction  of  Sheriffs  in  admiralty  cases, 
»p.  i  iii  18,  note  (o)  ;  over  foreigners,  40  &  41  Vict  c.  41,  §  10,  and  L  ii 
§  11,  note  (d),  and  in  processes  of  cessio  bonorunif  6  &  7  WilL  IV.  c.  56,  &c. 
S«e  also  infra,  iv.  §  26,  note. 

(*)  The  Sheriff  is  not  competent  to  try  any  of  the  four  "  pleas  of  the 
Crown,"  viz.,  murder,  robbery,  rape,  and  fire-raising.  He  can  only  tiy 
Crimea  ''inferring  an  arbitrary  pumshment.**  As  he  cannot  sentence  to 
penal  servitude,  and  as  imprisonment  is  not  in  practice  awarded  for  more 
than  tvo  years,  his  ordinary  jurisdiction,  where  the  trial  is  before  a  jury, 
iff  pXBcticdUy  limited  to  crimes  for  which  this  is  considered  a  sufficiently 
•even  sentence.  In  summary  prosecutions  he  may  inflict  a  sentence  of 
impnaonment  for  sixty  days,  or  a  fine  of  ^10 ;  9  Qeo.  IV.  c.  29.  In 
Bkany  kinds  of  offences  his  powers  are  defined  by  particular  statutes. 


36  OF  THE  INFERIOB  JUDGES  [b.  I- 

return  them  to  the  crown-office  from  whence  they  issued. 
They  also  execute  writs  issuing  from  the  Court  of  Exchequer ; 
and  in  general  take  care  of  all  estates,  duties,  or  casualties 
that  fall  to  the  Crown  within  their  territory,  for  which  they 
must  account  to  the  Exchequer.(Q 
Lord  of  Be-  (4.)  A  Lord  of  Regality  was  a  magistrate  who  had  a  grant 

**^^'  of  lands  from  the  Sovereign,  with  royal  jurisdiction  annexed 

t7»  ®)  thereto.  No  lands  could  be  comprehended  under  this  grant 
which  did  not  belong,  either  in  property  or  superiority,  to 
the  grantee.  His  civil  jurisdiction  was  equal  to  that  of  a 
sherifif ;  his  criminal  extended  to  the  four  pleas  of  the  Crown ; 
for  it  was  equal  to  that  of  the  Justiciary  as  to  every  crime 
except  treason  ;  Mack.  (Crim.  Jurisd.  of  Regal.)  ii.  11,§§  ],  5. 
his  rkht  of  He  had  a  right  to  repledge  or  reclaim  all  criminals  subject  to 
repiedging;  j^  jurisdiction,  from  any  other  competent  court,  though  it 
were  the  Justiciary  itself,  to  his  own ;  at  least  till  1672,  a  16, 
He  who  used  this  right  was  obliged  to  give  caution  to  the 
coui*t  from  whom  the  criminal  was  repledged  that  justice 
should  be  administered  by  himself;  in  which,  if  he  failed,  he 
forfeited  his  rights  of  holding  courts  for  a  year,  and  the  first 
judge  might  again  take  up  the  cause,  and  if  the  delinquent 
did  not  appear,  the  cautioner  or  security  was  to  answer  for 
his  ri|^t  to  him ;  Q.  Att.  c.  8,  §§  6, 7.  He  had  also  right,  according  to  the 
2oho£f^  most  common  opinion,  to  the  single  escheat  of  all  denounced 
delinquents  persons  residing  within  his  jurisdiction,  even  though  such 
privilege  had  not  been  expressed  in  the  grant  of  regality. 
As  this  ample  jurisdiction  was  attended  with  too  great  power 
and  influence,  a  stop  was  put  to  further  grants  of  regality 
without  consent  of  Parliament,  by  1455,  c.  43  ;  notwithstand- 
ing which,  our  Sovereigns  continued  to  make  new  grants, 
that,  for  the  greatest  part,  were  either  confirmed  by  ratifica- 
tions of  Parliament  or  fortified  by  the  immemorial  exercise  of 
the  jurisdiction. 

(<)  They  have  ministerial  powers  conferred  by  special  statutes  in 
regard  to  nuisance,  poor-law,  lunacy,  representation  of  the  people, 
orders  of  protection  of  deserted  wives,  as  to  which  last  see  in/,  i.,  vi.  13 
note  (n).  TJiey  can  appoint  factors  loco  tutoris  and  curators  bonU  on 
estates  the  yearly  value  of  which  does  not  exceed  ^100.  See  43  &  44 
Vict.  c.  4. 
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6.  The  Stewart  was  the  magistrate  appointed  hy  the  Stewtrt 
King  over  each  regality  lands  as  happened  to  Ml  to  the         (lo) 
Crown  by  forfeiture,  &c. ;  and  therefore  the  Stewart's  juris- 
diction was  equal  to  that  of  a  r^;ality.    The  two  stewartries 
of  Kirkcudbright  and  of  Orkney  and  Zetland  make  shires 
or  counties  by  themselves,  and  send  each  a  representative  to 
Parliament.    Where  lands  not  erected  into  a  regality  fell 
into  the  King's  hands,  he  appointed  a  BaUie  over  them,  Bdlie. 
whose  jurisdiction  was  equal  to  that  of  a  sheriff. 

6.  By  the  late  Jurisdiction  Act,  20  Geo.  II.  a  43,  all  An  heritoUe 
beritable  regalities  and  bailieries,  and  all  such  heritable  we  now  dii- 
8heri£bhip6  and  stewartries  as  were  only  parts  of  a  shire,  ■®*^^*^ 

are  dissolved ;  and  the  powers  formerly  vested  in  them  are  (^) 
made  to  devolve  upon  such  of  the  King's  courts  as  these 
powers  would  have  belonged  to  if  the  jurisdictions  dissolved 
had  never  been  granted.  All  sherifiships  and  stewartries 
diat  were  no  parts  of  a  shire,  where  they  had  been  granted 
either  heritably  or  for  life,  are  resumed  and  annexed  to  the 
Crown.  No  high  sheriff  or  Stewart  can  hereafter  judge 
personally  in  any  cause.  One  sheriff  or  stewart-depute  is  to 
be  appointed  by  the  King  in  every  shire,  who  must  be  an 
idTocate  of  three  years'  standing ;  and  after  a  certain  term, 
iK>t  yet  expired,(u)  all  commissions  to  these  deputies  are  to 
be  granted  for  life. 

7.  Formerly  the  jurisdiction  of  sheriff  must  have  been  Sheriflh  may 
exennsed  at  the  head  borough  of  the  shire ;  but,  by  the  fore-  anywhere 
B»id  Act,  sheri£Bi  and  stewarts-depute  have  a  power  to  name  ]J^. 

t  substitute  or  substitutes  during  pleasure,  either  over  the 
whole  shire,  or  within  such  a  particular  district  as  shall  be 
mentioned  in  the  substitution  \{v)  and  they  may  hold  courts 
at  any  place  within  the  shire,  upon  previous  notice,  to  be 
pnblish^  at  the  several  churches  within  the  district  where 
the  court  is  to  be  held.  After  this  statute,  several  diligences  bat  diHgenoet 
continued  to  be  executed  at  the  head  boroughs  of  regalities  Sihed  at^e 
uA  stewartries,  though  there  could  not  possibly  be  any  record  ^"^  boroiigh. 

(«)  By  28  Geo.  II.  c  7,  Sheri£b  hold  their  commifiaionB  ad  vUam  a/ul 

(f)  The  oommiBsionBof  allBheriff-sahetitiites  nowissue  £rom  theCrown, 
tod  extoid  over  the  whole  district  sabject  to  the  jimsdiction  of  the  sheiifL 
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kept  in  these  abolished  jurisdictions,  in  which  diligences 
might  be  registered ;  such  executions  were  therefore  prohi- 
bited by  Act  S.,  Feb.  29, 1752.  No  sheriff  could  have  sat  by 
our  former  law  during  the  vacation  of  the  Session  without 
a  dispensation  from  the  Lords,  until  Michaelmas  head-court, 
which  was  considered  as  the  beginning  of  the  sheriffs'  session; 
but  by  this  statute,  sheriffs-depute  and  their  substitutes  may 
sit  at  all  times,  and  in  all  causes,  without  dispen8ation.(t(;) 

Prinoe  of  8.  The  appanage  or  patrimony  of  the  Prince  of  Scotland 

has  long  been  erected  into  a  regality  jurisdiction,  called  the 
(12)  Principality.  It  is  personal  to  the  King's  eldest  son,  upon 
whose  death  or  succession  it  returns  to  the  Crown.  The 
Prince  has,  or  may  have,  his  own  chancery,  from  which  his 
writs  issue,  and  may  name  his  own  chamberlain  and  other 
oflScers  for  receiving  and  managing  his  revenue.  The  vassals 
of  the  Prince  are  entitled  to  elect,  or  to  be  elected.  Members 
of  Parliament  for  counties,  equally  with  those  who  hold  of 
the  Crown. (aj) 

JnitioeB  of  the        9,  Justices  of  the  Peace  are  magistrates  named  by  the 

Sovereign  over  the  several  counties  of  the  kingdom,  for  the 

^   '         special  purpose  of  preserving  the  public  peace.     Their  power 

The  extent  of  by  1609,  c.  7,  reached  little  farther  than  to  bind  over  disorderly 

juS^c^n.  persons  for  their  appearance  before  the  Privy  Council  or 
Justiciary;  but  by  1717,  c  8,  and  1661,  a  38,  they  are 
specially  directed  to  judge  in  breaches  of  the  peace,  and  in 
most  of  the  laws  concerning  public  policy.  They  may  com- 
pel workmen  or  labourers  to  serve  for  a  reasonable  fee,(t/) 
and  they  can  condemn  masters  in  the  wages  due  to  their 
servants,  which  is  the  only  point  of  civil  jurisdiction  given 
them  by  these  statutes.(0)     By  1669,  c.  16,  they  have  power 

{w)  The  aessions  of  sheriff-courts  are  now  regulated  by  16  &  17 
Vict.  c.  80. 

(x)  I.e.y  Were  so  entitled  as  freeholders  under  the  old  election  law. 

(y)  Repealed  by  53  Geo.  III.  c.  40.  A  special  quasi  criminal  juris- 
diction in  disputes  between  masters  and  servants  in  certain  trades  was 
exercised  by  Justices  of  Peace  under  4  Geo.  IV.  c.  34.  This  is  materially 
altered  by  30  &  31  Vict.  c.  141,  and  by  the  legislation  of  1875,  38  &  39 
Vict.  c.  86. 

(«)  In  questions  of  this  kind  justices  have  jurisdiction  to  any  amount| 
but  the  procedure  must  be  by  written  pleadings  in  the  forms  observed  in 


(14) 
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to  judge  in  questions  of  highways,  which  must  be  twenty 
feet  broad  at  least,  excluding  the  ditches  on  both  sides ;  to 
call  out  the  tenants,  with  their  cottars  and  servants,  to  per- 
form six  days'  work  yearly  for  upholding  them ;  and,  in  con- 
junction with  the  heritors,  to  assess  the  shire  in  the  sum 
necessary  for  that  purpose,  and  for  building  and  repairing 
bridges,  not  exceeding  10s.  upon  every  £100  Scots  of  valua- 
tion ;  part  of  which  may  be  applied,  where  a  highway  is  to 
be  made  upon  new  ground,  to  compensate  the  loss  of  the 
proprietor  through  whose  ground  the  new  road  is  to  be  carried. 
But  the  Commissioners  of  Supply  are  now  joined  with  the  ; 

Justices  in  that  part  of  their  jurisdiction,  5  Geo.  I.  c.  30.(a) 

10.  To  prevent  collision  between  Justices  of  the  Peace  Their  Dowen 
and  other  judges,  they  are  enjoined  not  to  cite  any  party  to  ^^^^   * 
their  court  till  fifteen  days  are  expired  from  his  committing         .^. 
the  oflFence.(6)     The  Act  1661  ordains  them  to  meet  four 
times  in  the  year,  with  power  to  continue  or  adjourn  these 
quarterly  meetings  to  such  day  and  place  as  shall  be  most 
convenient ;  but  they  hold  common  courts  at  any  time,  and 
in  any  place  within  the  shire,  though  not  by  way  of  adjourn- 
ment of  the  quarter-sessions.     In  the  quarter-sessions,  which 
are  always  held  at  the  head  borough  of  the  county,  the  jus- 
tices have,  in  the  common  case,  been  in  use  of  reviewing 
the  sentences  pronounced  in   their  intermediate  meetings, 
which  are  frequently  called  special  sessions.     Constables  are  Constablei. 
the  proper  officers  for  executing  their  orders.     They  have         (le) 
powers,  by  the  Act  above  cited,  to  suppress  tumults  with 

inferior  courts  before  1853,  and  neither  in  thoae  provided  for  sheriff- 
courte  by  16  &  17  Vict.  c.  80  (HebeiUon  v.  3fi7)ic,  Nov.  17,  1868,  7 
Macph.  112),  nor  in  the  summary  form  prescribed  by  the  Justice  of 
Peace  Small  Debt  Act,  6  Geo.  IV.  c.  48,  for  "  causes  and  complaints 
concerning  the  recovery  of  debts  or  the  making  effectual  any  demand  " 
not  exceeding  £5.    See  also  12  &  13  Vict.  c.  34. 

(a)  The  Acts  in  regard  to  highways  here  referred  to  are  repealed  by 
the  General  Turnpike  Act,  1  &  2  Will.  IV.  c.  43,  and  the  Statute 
Service  Act,  8  &  9  Vict.  c.  41,  The  regulating  Statute  now  is  41  &  42 
Vict.  c.  51,  the  Roads  and  Bridges  (Scotland)  Act,  1878.  An  important 
fdnction  of  Justices  in  counties  now  consists  in  granting  licenses  to  publi- 
cans^ under  9  Geo.  IV.  c  58, 16  &  17  Vict.  c.  67,  and  39  &  40  Vict  c  26,  &c. 

(6)  See  note  at  end  of  §  II. 
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the  assistance  of  the  neighbourhood ;  and  to  apprehend  de- 
linquents, and  those  who  can  give  no  good  account  of  them- 
selves, and  carry  them  to  the  next  Ju8tice.(c)     Any  one 
Justice  may,  by  proper*"  warrants  of  commitment,  imprison 
delinquents  in  order  to  trial,  or,  by  a  warrant  to  a  constable, 
ordain  suspected  houses  to  be  searched,  and  suspected  persons 
to  be  brought  before  him,  in  order  to  their  examination,  or  to 
give  security  for  their  good  behaviour. 
Thepowen of        11,  By  6  An.  c.  6,  our  Justices  of  the  Peace,  over  and 
the  Union.       above  the  powei-s  committed  to  them  by  the  laws  of  Scotland, 
/jg%        are  authorised  to  exercise  whatever  belonged  to  the  office 
of  an  English  Justice  of  the  Peace,  in  relation  to  the  public 
peace.(cQ    From  that  time,  the  Scots  and  the  English  com- 
missions have  run  in  the  same  style,  which  contain  powers 
to  inquire  into  and  judge  in  all  capital  crimes,  witchcrafts, 
felonies,  and  several  others  specially  enumerated,  with  this 
limitation  subjoined,  of  which  Justices  of  the  Peace  may  larv- 
fully  inquire.    But  in  cases  of  difficulty  they  shall  not  pro- 
ceed unless  one  of  the  King's  Judges  be  present;  which, 
when  applied  to  our  law,  must  siguify  one  of  the  Lords  of 
Two  Jnitioei    Justiciary.    These  commissions  bear  that  two  Justices  shall 
quoranu  make  a  quorum  in  the  trial  of  crimes,  &c.     And  therefore, 

though  by  the  laws  of  Scotland  three  were  required,  and 
though,  by  the  above-quoted  Act,  6  An.,  the  forms  of  trial 
were  to  continue  as  formerly,  two  Justices  can  now  constitute 
a  court ;  Beid  v.  FirUaysons,  Dec.  1730,  M.  7636.(€)  Special 
statute  has  given  the  cognisance  of  several  matters  of  excise 
(19)  to  the  Justices,  in  which  their  sentences  are  final.  See  Pater- 
son  V.  Ramsay,  Jan.  25, 1710,  M.  7594.(/) 

(c)  The  CommissioneTS  of  Supply  are  now  required  to  provide  a  police 
force  in  counties ;  20  &  21  Vict,  c  72.  The  Burgh  Police  Act  is  25 
&  26  Vict,  c  101 ;  but  some  towns  are  under  earlier  general  acts  adopted 
previous  to  1862. 

{d)  They  may  take  aflSdavits  even  in  England  ;  Kerr  v.  M.  of  AiUck^ 
June  12,  1854,  1  Macq.  736. 

(e)  By  19  &  20  Vict.  c.  48,  the  forms  applicable  to  the  criminal  juris- 
diction of  Justices  were  assimilated  to  those  of  the  Sheriff's  Summary 
Court  under  9  Geo.  IV.  c.  29,  and  11  Geo.  IV.  c  37.  But  the  proceedings 
may  now  be  in  the  forms  prescribed  by  27  &  28  Vict.  c.  63  (Summary 
Procedure  Act). 

(/)  The  rule  seems  to  be  that  there  is  no  appeal,  even  to  quarter* 
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12.  A  borough  is  a  body  corporate,  made  up  of  the  inha- 
bitants of  a  certain  tract  of  ground  erected  by  the  Sovereign, 
with  jurisdiction  annexed  to  it    Boroughs  are  erected  either  Borougha. 
to  be  holden  of  the  Sovereign  himself,  which  is  the  general     (20, 21) 
case  of  royal  boroughs,  or  of  the  superior  of  the  lands  erected 
as  boroughs  of  regality  and  barony.     Boroughs-royal  have 
power  by  their  charters  to  choose  annually  certain  office- 
bearers or  magistrates;   and  in  boroughs  of  regality  and 
barony  the  nomination  of  magistrates  is,  by  their  charter, 
lodged  sometimes  in  the  inhabitants,  sometimes  in  the  supe- 
rior.   Bailies  of  boroughs  have  jurisdiction  in  matters  of  debt, 
services,  and  questions  of  possession  betwixt  the  inhabitants. 
Their  criminal  jurisdiction  extends  to  petty  riots  and,  by 
special  statute,  to  reckless  (not  intended)  fire-raising ;  1426, 
CL  75.    Boroughs-royal  had  anciently  the  same  privilege  with 
regalities   of  repledging  from  the  justiciary  or  sheriff;  for 
which  see  K  B.,  c.  61,  §  1,  and  1488,  a  1.    The  Dean  o/DeanofQuikL 
Guild  is  that  magistrate  of  a  royal  borough  who  is  head  of  /24 1^  j|^  9^  m 
the  merchant  company ;  he  has  the  cognisance  of  mercantile 
causes  within  borough,  1593,  a  184,(gr)  and  the  inspection  of 
baildings,  that  they  encroach  neither  on  private  property  nor 
on  the  public  streets ;  and  he  may  direct  insufficient  houses 
to  be  pulled  down.     His  jurisdiction  has  no  dependence  on 
the  court  of  the  borough  or  bailie  court ;  Adamson  v.  Pater- 
9on,  July  21,  1631,  M.  7483.      By  the  late  Jurisdiction 
Act,  all  jurisdiction  competent  to  any  borough  of  regality  or 
barony,  or  magistrates  thereof,  which  is  independent  of  the 
lord  of  regality  or  barony,  is  reserved  entire ;  but  their  pri- 
vilege of  repledging  from  the  sheriff  and  Stewart  courts  is 
taken  away.(A) 

leanons,  from  the  decision  of  Justices  in  matters  of  excise,  miless  it  is 
expressly  given  by  statute;  OgUvie  v.  Mollyson,  1798,  M.  7631;  see 
Sftuu  V.  APLimghlaHy  Feb.  18,  1869,  21  D.  532 ;  rev.  Feb.  21,  1861,  4 
Hacq.  80.  By  7  &  8  Geo.  IV.  c  53,  §  84,  Justices  in  quarter-sessions 
QiT,  in  their  discretion,  state  the  facts  of  any  excise  prosecution  for  the 
opinion  and  direction  of  the  Court  of  Session. 

(§)  This  jurisdiction  is  not  now  exercised.    Inst.,  L  c. 

(A)  The  dection  of  magistrates  and  council  is  now  regulated  in  royal 
Imi^  hy  3  &  4  WilL  IV.  c.  76 ;  4  &  5  Will.  IV.  c.  87 ;  and  15  & 
1«  rict  c  77 ;  4  &  6  WilL  IV.  c  86  ;  31  &  32  Vict  c  108  ;  33  & 


42  OF  THE  INFERIOR  JUDGES  [B.  I. 

Bsroni.  13.  A  Baron,  in  the  large  sense  of  that  word,  is  one  who 

(L  3. 3)       holds  his  lands  immediately  of  the  Crown ;  and  as  snch  had, 
by  our  ancient  constitution,  right  to  a  seat  in  Parliament, 
however  small  his  freehold  might  have  been.    When  titles  of 
honour  and  dignity  came  to  be  conferred  by  the  Sovereign, 
the  Barons  that  were  distinguished  by  these  had  the  appel- 
Barons  ma-     lation  oi  Majoves,    By  1427,  c.  101,  the  lesser  Barons  were 
minora.         exempted  from  the  burden  of  attending  the  service  of  Parlia- 
ment, provided  that  commissioners  were  sent  from  the  Barons 
Leuer  Barons  of  each  county  to  represent  them.     This  exemption,  which 
ParUament  if   was  renewed  under  certain  restrictions  by  1427,  c  76,  and 
not  elected.      1593^  c.  78,  grew  insensibly  m  less  than  a  century  into  an 
utter  disability  in  all  the  lesser  Barons  from  sitting  in  Parlia- 
ment without  election  by  the  county,  though  no  statute  is  to 
be  found  expressly  excluding  them ;  see  1587,  a  114. 
Their  jurisdic-        14.  To  Constitute  a  baron  in   the  strict  law  sense,  his 
'  lands  must  have  been  erected,  or  at  least  confirmed,  by  the 

^^^         King  in  liberam  baroniam  ;  and  such  Baron  had  a  certain 
jurisdiction,  both  civil  and  criminal,  which  he  might  have 
exercised,  either  in  his  own  person  or  by  his  bailie ;  but 
where  he  himself  was  a  party,  he  could  not  judge  in  person, 
•ivfl.  In  civil  matters  he  might  have  judged  in  questions  of  debt 

within  the  barony,  and  in  most  of  the  possessory  actions ;  he 
had  also  a  power  of  police  by  which  he  could  fix  reasonable 
prices  on  work,  &c. ;  and  he  was  competent  to  every  question 
and  criminal ;  necessary  for  making  his  own  rents  effectual.  His  criminal 
(26)  jurisdiction  extended  anciently  to  all  crimes  except  treason 
and  the  four  pleas  of  the  Crown,  robbery,  murder,  rape,  and 
fire-raising ;  Leg.  Male,  ii  c.  13.  He  might,  by  our  later 
practice,  have  judged  in  reckless  fire-raising,  1426,  a  76;  in 
penal  statutes,  Strowan  v.  Cameron,  Feb.  3,  1674,  M.  7641 ; 
and  in  riots  and  bloodwits:  and  in  the  general  opinion  of 
lawyers,  every  Baron,  as  such,  could  have  punished  the  crime 


34  Vict.  c.  92  ;  35  &  36  Vict.  33.  The  police  regulations  and  juris- 
diction of  burghs  and  populous  places  are  now  generally  regulated  either 
by  local  Acts  or  by  the  general  Police  Acts,  which  the  inhabitants  have 
power  to  adopt ;  3  &  4  Will  IV.  c.  46 ;  10  &  11  Vict,  c  39  ;  13  &  14 
Vict  c.  33  ;  25  &  26  Vict,  c,  101. 
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of  thea  capitally;  Craig,  105,  L  12,  §  16 'J   Skene,  de  verb, 
sig.,  voce  Baron — ^Hope,  Min.  Pr.  93. 

15.  By  the  late  Jurisdiction  Act  the  civil  jurisdiction  of  How  restricted 
a  Baron  is  reduced  to  the  power  of  recovering  from  his  vassals  ^^43.       * 
and  tenants  the  rents  of  his  lands,  and  of  condemning  them         _. 
in  mill-services ;  and  of  judging  in  causes  where  the  debt  and 
damages  do  not  exceed  40s.  sterling.     His  criminal  jurisdic- 
tion is,  by  the  same  statute,  limited  to  assaults,  batteries,  and 
otiier  smaller  offences,  which   may  be   punished   by  a  fine 
not  exceeding  20s.  sterling,  or  by  setting  the  offender  in  the 
stocks  in  the  day-time  not  above  three  hours ;  the  fine  to  be 
levied    by  poinding,  or  one   month's  imprisonment.     The         (29) 
jurisdiction  formerly  competent  to  proprietors  of  mines,  and 
coal  or  salt  works,  over  their  workmen,  is  reserved  ;(i)  and  also 
that  which  was  competent  to  proprietors  who  had  the  right 
of  &irs  or  markets,  for  correcting  the  disorders  that  might 
happen  during  their  continuance ;  provided  they  shall  exer- 
cise no  jurisdiction  inferring  the  loss  of  life  or  demembration. 
No  charter  to  be  hereafter  granted  for  erecting  lands  into  How  future 

i_  ..  i**j*x*         xT-         /»  erections  are 

a  barony  is  to  convey  any  greater  jurisdiction  than  for  re-  restricted. 

ooveiy  of  rents  and  for  mill-services ;  which  is  a  right  that 

every  proprietor,  though  neither  Baron  nor  infeft  ctim  curiiSy 

was  understood  to  have  by  our  former  law.(j)     The  jurisdic-  Attendance  at 

tion  of  sheriffship,  stewartry,  and  barony  had  certain  stated  aboUshed** 

head  courts  yearly,  at  which  all  the  vassals  subject  to  the 

jurisdiction  were  obliged  to  attend ;  but  this  obligation  is 

taken  off  by  the  Act  19  Geo.  II.  a  50,  for  abolishing  tenures 

by  ward-holding. 


(i)  The  servitude  of  colliers  and  salters  was  abolifihed  by  15  Geo.  III. 
c:  28,  and  39  Geo.  III.  &  55.    See  infra,  i.  7,  39. 

0)  By  statnte  35  Geo.  III.  c  122,  June  26,  1795,  the  Sovereign  is 

ftothorised  to  erect  free  and  independent  burghs  of  barony  in  those  parts 

of  the  sea-coasts  in  which  the  fisheries  are  carried  on,  in  the  usual  manner 

pnctited  before  the  SO  Geo.  II.    The  magistrates  in  such  burghs  are  to 

exercise  the  powers  of  justices  cumulatively  with  the  justices  of  the 

eoonty.    The  leatrictions  on  baronial  jurisdiction  amount  to  a  pro- 

blntHML     Inst.,  L  c.     The  General  Police  Act  (25  &  26  Vict  c.  101) 

pnnridet  for  populous  places  being  made  into  quasi-burghs,  and  also  for 

fcrmgmg  boTgfaa  of  barony  and  boighs  of  regality  under  its  operation. 

SeealM  33  &  34  Vict  c  37. 
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OwaWm-  16.  The  High  Constable  of  Scotland  had  no  fixed  terri- 

torial jurisdiction,  but  followed  the  Court ;  and  had,  jointly 
(*•  Of  37)     ^j|.j^  ^YiQ  Marischal,  the  cognisance  of  all  crimes  committed 
within  two  leagues  of  it ;  Leg.  Mala  11.  c.  6.    All  other  con- 
stabularies were  dependent  on  him.     These  had  castles,  and 
sometimes  boroughs  subject  to  their  jurisdiction,  as  Dundee, 
Montrose,  &c. ;  and  amongst  other  powers  now  little  known 
they  had  the  right  of  exercising  criminal  jurisdiction  within 
their  respective  territories  during  the  continuance  of  fairs ; 
E.  Kmghom  v.  Town  of  Forfar,  July  18, 1676,  M.  13,100.   By 
the  late  Jurisdiction  Act  (20  Geo.  II.  c.  43),  all  jurisdictions 
of  constabulary  are  dissolved  except  that  of  High  Constable. 
Lyon  King-of -        17.  The  office  of  the  Lyon  King  of  Arms  was  chiefly 
ministerial — to  denounce  war,  proclaim  peace,  carry  public 
(32, 88)      messages,  &c.     But  he  has  also  a  right  of  jurisdiction,  1592, 
c.  127,  whereby  he  can  punish  all  who  usurp  arms  contrary 
to  the   law  of  arms,  and   deprive  or  suspend   messengers, 
heralds,  or  pursuivants  (who  are  officers  named  by  himself)  ; 
but  he  has  no  cognisance  of  the  damage  arising  to  the  pri- 
vate party  through  the  messenger's  fault,  Heriota  v.  Flemvng, 
Henengen-at-  June  27,  1673,  M.  7649.  (A;)    Messengera,  anciently  called 
^'^^  officeo's-at-arma,  were  first  brought  under  regulations  by  1587, 

c.  46.  They  are  subservient  to  the  supreme  Courts  of  Session 
and  Justiciary ;  and  their  proper  business  is  to  execute  all 
the  King's  letters,  either  in  civil  or  criminal  causes.(Z) 

18.  Our  judges  had  for  a  long  time  no  other  salaries 

or  appointments  than  what  arose  from  the  sentences  they 

Sentence*        pronounced.     Our  criminal  judges  applied  to  their  own  use 

°"***^*  the  fines  or  issues  of  their  several  courts  ;  and  regalities  had 

&n        a  right  to  the  single  escheat  of  all  persons  denounced  who 

resided  within  their  jurisdiction.    A  small  sum  was  allowed 

to  our  supreme  civil  court  upon  every  decree,  by  1458,  c.  63; 

(Jfe)  The  court  and  office  of  the  Lord  Lyon  are  now  regulated  by 
30  Vict  c.  17. 

(Q  Services  and  citations  in  the  Court  of  Session  may  now  be  made 
by  sheriff-officers  on  parties  residing  in  any  county  or  sheriff-substitute's 
district  in  which  there  is  no  resident  messenger-at-arms,  or  in  any 
island  of  Scotland  ;  31  &  32  Vict.  c.  100,  §  19.  Schweitzer,  Oct  27, 
1867,  7  Macph,  24. 
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and  afterwards,  the  twentieth  part  also  of  the  sums  decreed, 
1587,  c.  43;  and  it  was  not  till  after  certain  yearly  pro- 
Tisions  were  settled  on  the  Lords  (for  which  see  1609,  c.  11, 
and  1633,  c.  22),  that  sentence-money  was  prohibited,  1641, 
a  55,  which  has  never  since  been  exacted,  1661,  a  50. 
Sherifis  were  likevrise  entitled  to  the  twentieth  part  of  the  sheriff-fee. 
som  contained  in  every  decree,  in  name  of  Sherifif-fee,(m)  ^^^ 
both  proper  sheriffs,  1491,  c.  30,  and  messengers,  when 
invested  with  the  power  of  sheriffs,  1503,  c.  66 ;  but,  by  the 
lafee  Jurisdiction  Act,  fixed  salaries  were  settled  upon 
8heri&-depute  in  place  thereof  Messengers,  when  employed 
in  poindings,  are  still  entitled  to  their  sheriff-fee,  which  they 
QsaaQy  assign  to  the  creditor,  on  getting  a  reasonable  allow- 
ance for  their  trouble.(n) 


Tir.  V. OF  ECCLESIASTICAL  PERSONS. 

L  The  Pope,  or  Bishop  of  Rome,  was  long  acknowledged  The  Pope, 
over  the  western  part  of  Christendom  for  the  head  of  the      ^  5  6) 
Christian  Church.     The  papal  jurisdiction  was  first  abolished 
in  Scotland  anmo  1560,  in  a  Parliament  not  regularly  autho- 
rised by  the  Sovereign ;  and  aftewards  by  1567,  c.  2.    The 
King  was,  by  1669,  c.  1,  declared  to  have  supreme  authority 
over  all  persons,  and  in  all  causes  ecclesiastical ;  but  this  Act 
was  repealed  by  1690,  c.  1,  as  inconsistent  with  Presbyterian 
dmrch  government,  which  was  then  upon  the  point  of  being 
established. 

2.  Before  the  reformation  from  Popery  the  clergy  was  clergy,  ■ecnlar 
divided  into  secular  and  regular.    The  secular  had  a  parti-  ^^  ^^S"*^* 

~ ^ (8,  4) 

(m)  VHien  the  court,  in  aid  of  its  own  jurisdiction,  remits  to  a  sheriff 

to  inqniie  and  report,  he  is  bound  to  do  so,  and  is  not  entitled  to 

mmmeration ;  Dyce,  Oct  30, 1868,  7  Macph.  31. 

(n)  The  legality  of  the  sheriff-fee  is  dubious.    It  is  never  asked  in 

pnctice,  and  it  is  illegal  to  ask  a  fee  of  any  kind  from  the  debtor.    But 

^  ii  competent  to  poind  for  the  expenses  of  the  poinding  ;  McNeill  v. 

itMwehy,  Feb.  H  1^41,  3  D.  654. 
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[B.  L 


Commenda- 
ton. 


Church 
government 
since  the 
Reformation. 

(8) 


Prelates, 
bishops,  and 
chapters. 

(4,  7,  8) 


Nomination  of 
bishops  was  in 
the  Crown. 


cular  tract  of  ground  given  them  in  charge,  within  which 
they  exercised  the  pastoral  oflSce  of  bishop,  presbyter,  or 
other  church-oflScer.  The  regvZar  clergy  had  no  cure  of  souls, 
but  were  tied  down  to  residence  in  their  abbacies,  priories, 
or  other  monasteries:  and  they  got  the  name  of  regular 
from  the  rules  of  mortification  to  which  they  were  bound, 
according  to  the  institution  of  their  several  orders.  Upon 
the  vacancy  of  any  benefice,  whether  secular  or  regular,  Com- 
mendators  were  frequently  appointed  to  levy  the  fruits,  as 
factors  or  Stewarts  during  the'  vacancy.  The  Pope  alone 
could  give  the  higher  benefices  in  coinmervda/m ;  and  at  last, 
from  the  plentitude  of  his  power,  he  came  to  name  com- 
mendators  for  life,  and  without  any  obligation  to  account. 
After  the  Reformation  several  abbacies  and  priories  were 
given  by  James  VI.  in  perpetuam  commend<mi  to  laics. 

3.  Upon  abolishing  the  Pope's  authority  the  regular 
clergy  was  totally  suppressed;  and  in  place  of  all  the 
diflFerent  degrees  which  distinguish  the  secular  clergy,  we 
had  at  first  only  parochial  presbyters  or  ministers,  and 
superintendents  who  had  the  oversight  of  the  church  within 
a  certain  district.  Soon  thereafter  the  church  government 
became  Episcopal — by  archbishops,  bishops,  &c.,  1606,  c.  2 ; 
and  after  some  intermediate  turns,  is  now  Presbyterian — by 
kirk-sessions,  presbyteries,  synods,  and  general  assemblies, 
1689,  c.  3 ;  1690,  c.  5. 

4.  PrelatSy  in  our  statutes,  signifies  a  bishop,  abbot,  or  other 
dignified  clergyman,  who  in  virtue  of  his  office  had  a  seat 
in  Parliament.  Every  bishop  had  his  chapter  (capitulum), 
which  consisted  of  a  certain  number  of  the  ministers  of  the 
diocese,  by  whose  assistance  the  bishop  managed  the  affairs 
of  the  church  within  that  district.  The  nomination  of 
bishops  to  vacant  sees  has  been  in  the  Crown  since  1540,  a 
125,  though  under  the  appearance  of  continuing  the  ancient 
right  of  election  which  was  in  the  chapter.  The  confirmation 
by  the  Crown  under  the  Great  Seal  of  the  chapter's  election, 
conferred  a  right  to  the  spirituality  of  the  benefice ;  and  a 
second  grant  upon  the  consecration  of  the  bishop-elect  gave 
a  title  to  the  temporality,  1617,  c.  1 ;  but  this  second  grant 
fell  soon  into  disuse. 
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5.  He  who  founded  or  endowed  a  church  was  entitled  patron, 
to  the  right  of  patronage  thereof,  or  advocatio  eccleaice;         (9) 
whereby,  among  other  privileges,  he  might  present  a  church- 
man to  the  cure  in  case  of  a  vacancy.     The  presentee,  after 
he  was  received  into  the  church,  had  a  right  to  the  benefice 
ffoprio  jure  ;  and,  if  the  church  was  parochial,  he  was  called 
a  parsoT^    The  Pope  claimed  the  right  of  patronage  of  every  Who  mtron 
kirk  to  which  no  third  party  could  show  a  special  title ;  and,  ^ 
since  the  Reformation,  the  Crown,  as  coming  in  place  of  the      ^^^  ^^ 
Pope,  is  considered  as  the  universal  patron  where  no  right  of 
patronage  appears  in  a  subject.     Where  two  churclies  are 
united  which  had  different  patrons,  each  patron  presents  by 
turns,  1617,  c.  3,  §  3.(o) 

6.  Gentlemen  of  estates  frequently  founded  colleges  orPatromof 
coUegiaie  churches^  the  head  of  which  got   the  name  of  ^^dbapf 
Provost,  under  whom  were  certain  prebendaries  or  canons,  ^^'^^^ 
vho  had  their  several  stalls  in  the  church,  where  they  sung         (5) 
masses.      Others  of   lesser   fortunes   founded    ckaplanries 
within  the  precincts  of  a  parochial  church,  or  altarages^ 
which  were  donations  granted  for  the  singing  of  masses  for 
ileceased  friends,  at  particular  altars  in  a  church.    Though  all  Their  endow- 
these  were  suppressed  upon  the  Reformation,  their  founders  ^^^^^ 
continued  patrons  of  the  endowments;  out  of  which  they°'"**^ 
were  allowed  to  provide  bursars,  to  be  educated  in  any  of  the         (12) 
universities,  1567,  c.  12.     As  the  residence  of  the  bursars, 
who  were  truly  the  superiors  of  these  benefices,  and  were 
(lispersed  over  all  the  universities  in  Scotland,  could  hardly 
he  discovered  by  the  heirs  who  were  to  enter  to  tlie  lands  as 
their  vassals,  the  right  of  entering  vassals  to  these  lands  was, 
by  1661,  a  54,  given  to  the  patron. 

7.  Where  a  fund  is  gifted  for  the  establishment  of  a  Patrons  of 
«econd  minister  in  a  parish  where  the  cure  is  thought  too  Sa?^** 
heavy  for  one,  the  patronage  of  such  benefice  does  not  belong         .^. 
to  the  donor,  but  to  him  who  was  patron  of  the  church ;  B.of 


(o)  Grant  v.  Q(mi4nh  1788,  M.  9945  ;  Brodie  v.  E.  of  Moray,  1777, 
M.  9d37 ;  Offiuri  of  StaU  v.  Gordon,  Nov.  13,  1821, 1  S.  129,  20  F.C. 
W;  B.  Hbpeioun  v.  E.  BosAery,  March  11,  1835, 13  S.  685.  See  infra, 
Mte(i> 
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Haddinffton  v.  E.  of  Haddvngton,  Nov.  18, 1680,  M.  990  ;(p) 
unless  either  where  the  donor  has  reserved  to  himself  the 
right  of  patronage  in  the  donation,  or  where  he  and  his  suc- 
cessors have  been  in  the  constant  use  of  presenting  the 
second  minister  without  challenge  from  the  patron;  Town 
of  Dwadee  v.  E.  of  Lauderdale,  Jan.  10,  1683,  M.  9904. 
The  right  of  presenting  incumbents  was,  by  1690,  c.  23,  taken 
from  patrons,  and  vested  in  the  heritors  and  elders  of  the 
parish,  upon  payment  to  be  made  by  the  heritors  to  the 
patron  of  600  merks ;  but  it  was  again  restored  to  patrons, 
10  Ail  c.  12,  with  the  exception  of  the  presentations  sold  in 
pursuance  of  the  former  ActCj) 

8.  Patrons  were  not  simply  administrators  of  the  church ; 
for  they  held  the  fruits  of  the  vacant  benefice  as  their  own 
for  some  time  after  the  Reformation ;  1593,  c.  172,  &c.  But 
that  right  is  now  no  more  than  a  trust  in  the  patron,  who 
must  apply  them  to  pious  uses  within  the  parish,  at  the 
sight  of  the  heritors,  yearly  as  they  fall  due.  If  he  failed,  he 
lost  his  right  of  presenting  for  the  next  turn,  by  1685,  c.  18 ; 
and  after  that  right  was  taken  away  the  penalty  is,  by  1690, 
c.  23,  declared  to  be  the  forfeiture  of  his  right  of  administer- 
ing the  vacant  stipend  for  that  and  the  next  vacancy.  The 
King,  who  is  exempted  from  this  rule  by  said  Act  1685, 
may  apply  the  vacant  stipend  of  his  churches  to  any  pious 
use,  though  not  within  the  parish.(r)  If  one  should  be 
ordained  to  a  church  in  opposition  to  the  presentee,  the 
patron,  whose  civil  right  cannot  be  aflfected  by  any  sentence 

(|>)  See  Mackenzie's  Works,  i  128 ;  Ounninghamh  v.  Wardrop^  Feb. 
26,  1762,  M.  9933,  6  Pat.  Ap.  733. 

{q)  In  new  panshes  created  under  7  &  8  Vict.  c.  44,  the  patronage  was 
vested  in  the  male  communicants.  By  37  &  38  Vict.  c.  82  (1874)  the 
Act  10  An.  <5.  12  is  repealed,  and  also  6  &  7  Vict.  c.  61  (the  Aberdeen 
Act)  and  the  right  of  electing  ministers  is  in  all  parishes  vested  in  the 
congregation  (communicants  and  adherents),  subject  to  regulations  to  be 
passed  by  the  Qeneral  Assembly.  The  church  courts  have  right  to 
decide  finally  and  conclusively  upon  the  appointment,  admission,  and 
settlement  of  ministers.  A  year's  stipend  is  payable  to  patrons  as  com- 
pensation on  the  occurrence  of  the  first  vacancy. 

(r)  By  64  Geo.  III.  c.  169,  vacant  stipends  and  permanent  endow- 
ments (not  including  the  ann,  as  to  which  see  infra,  §  21),  though  not 
payable  out  of  teinds  {Mags,  of  Stirling  v.  Gordon,  Feb.  24,  1837, 15  S. 
657 ;  Ma^gs,  of  Dundee  v.  Nicol,  Nov.  18,  1829,  8  S.  66)  are  appropriated 
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of  a  church  court,  may  retain  the  stipend  as  vacant ;  Cochrane 

y.  Stoddart^  1751,  M.  9951.    Patrons  are  to  this  day  entitled 

to  a  seat,  and  burial-place  in  the  churches(8)  of  which  they  other  nghts  of 

are  patrons ;  and  the  right  of  all  the  teinds  of  the  parish  not  P**"°^ 

heritably  disponed  is  given  to  them  by  1690,  c.  23;  1693, 

a  25. 

9.  That  kirks  may  not  continue  too  long  vacant,  the  PfttronB  miut 
patron  must  present  to  the  presbytery  (formerly  to  the  bishop)  Sxmonthlt"^ 
z  fit  person  for  supplying  the  cure  within  six  months  from 
his  knowledge  of  the  vacancy,(^)  otherwise  the  right  of  pre- 
sentation accrues  to  the  presbytery,  jure  devoltUo,  1667,  c.  7 ; 
10  An-  a  12.(u)    Upon  presentation  by  the  patron,  the  bishop  Form  of 
collated  or  conferred  the  benefice  upon  the  presentee,  by  a  u,]m  d^ng 
writing;  in  which  he  appointed  certain  ministers  of  the  dio-  BpJ»coi»oy. 
oese  to  induct  or  institute  him  into  the  church ;  which  in- 


to the  Ministers'  Widows'  Fond.  See  Cheyne  v.  Cook,  June  20, 1863, 1 
ICaq^L  963 ;  E.  KinnauU  v.  Gordon,  April  17,  1845,  4  Bell's  Ap.  126 ; 
LkL^ikmy.  Grant,  Dec.  20, 1850,  13  D.  394,  aff.  32  Jur.  514. 

(i)  Patrons  are  entitled  to  *'  the  first  choice  of  a  seat  in  the  church  ; " 
L  Torphichen  v.  Gillon,  1765,  M.  9936 ;  and  also  to  a  burial-place  in  the 
churchyard.  But  they  cannot,  unless  their  claim  should  be  fortified  by 
immemorial  usage,  demand  a  burial-place  in  the  church.  See  Act  of 
Genezal  Assembly,  Aug.  9,  1643,  against  buriial  in  churches. — Mobe. 
See  Omnell's  Par.  Law,  546 ;  Ivory's  Ersk.  L  5,  13 ;  Bell's  Prin.  836. 
The  ease  cited  does  not  necessarily  determine  this,  the  patron  there 
Wing  also  titular  and  an  heritor.  There  is  no  formal  decision  as 
to  burial  within  the  church  (see  Monteith  v.  Hope,  4  B.  S.  261)  or 
churchyard. 

(0  Within  six  months  from  the  date  of  the  vacancy,  not  from  the 
pitnm's  knowledge  of  the  vacancy  ;  and  it  will  be  sufficient  if  the 
pRflentatiofn  is  actually  executed  within  the  six  months,  though,  from 
ttddents  not  imputable  to  the  patron,  it  may  not  reach  the  presbyteiy 
tin  after  the  expiration  of  this  period  :  Lord  Dundas  v.  Frtsby,  of  Zetland, 
1795,  IL  9972. 

(«)  By  37  &  38  Vict  c  82,  §  7,  it  is  enacted  that  if  on  occasion  of  a 
vicanej  no  appointment  of  a  minister  be  made  by  the  congregation 
within  the  space  of  six  months  after  tbe  vacancy  has  occurred,  the  right 
of  ^jpatntment  ahull  accrue  and  belong  to  the  presbytery  ta/nqyuim  jure 
imimtOf  and  it  has  been  indicated  that  this  occurs  even  though  an 
mprmttfiM^pt  baa  been  made  by  tbe  congregation,  but  haa  proved  abortive 
fraoi  no  caiue  impotable  to  the  congr^ation :  Ckutie  v.  General  Asiembly  of 
Omtk  ofScoUamd,  Nov.  25, 1878»  6  B.  221. 
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duction  completed  his  right,  and  was  performed  by  their 
placing  him  in  the  pulpit,  and  delivering  him  the  Bible  and 
the  keys  of  the  church.  The  bishop  collated  to  the  churches 
of  which  himself  was  patron  pleno  jure,  or  without  presen- 
tation; which  he  also  did  in  mensal  churches  whose 
patronages  were  sunk,  by  the  churches  being  apprbpriated  to 
him  as  a  part  of  his  patrimony.  Since  the  Revolution,  a 
judicial  act  of  admission  by  the  presbytery,  proceeding  either 
upon  a  presentation  or  upon  a  call  from  the  heritors  and 
elders,  or  upon  their  own  jtua  devolutum,  completes  the 
minister  s  right  to  the  benefice. 

10.  Soon  after  the  Reformation,  the  Popish  churchmen 
were  prevailed  upon  to  resign  in  the  Sovereign's  hands  a 
third  of  their  benefices,  which,  by  1567,  c  10,  was  appro- 
priated, in  the  first  place,  for  the  subsistence  of  the  reformed 
clergy.  To  make  this  fund  effectual,  particular  localities 
were  assigned  in  every  benefice,  to  the  extent  of  a  third, 
called  the  assumption  of  thirds  ;  and  for  the  farther  support 
of  ministers.  Queen  Mary  made  a  grant  in  their  favour  of  all 
the  small  benefices,  not  exceeding  300  merks;  which  was 
confirmed  by  1672,  c.  52.  Bishops,  by  the  Act  which  restored 
them  to  the  whole  of  their  benefices,  1606,  a  2,  were  obliged 
to  maintain  the  ministers  within  their  dioceses  out  of  the 
thirds ;  and,  in  like  manner,  the  laic  titulars  who  got  grants 
of  the  teinds  became  bound,  by  their  acceptation  thereof, 
to  provide  the  kirks  within  their  erections  in  competent 
stipends. 

11.  But  all  these  expedients  for  the  maintenance  of  the 
clergy  having  proved  ineffectual,  a  Commission  of  Parliament 
was  appointed  in  the  reign  of  James  VI.  for  planting  kirks, 
and  modifying  stipends  to  ministers  out  of  the  teinds  (1617, 
c.  3),  to  which  a  power  was  soon  superadded  of  dividing  large 
parishes,  and  erecting  new  churches,(i;)  by  1621,  a  5;  a  second 
Commission  was  appointed  by  1633,  c.  19,  not  only  for  modi- 
fying stipends,  but  for  the  valuation  and  sale  of  teinds. 
After  the  Restoration,  several  new  Commissions  were  granted 

(v)  Various  Acts  have  been  passed  facilitatdng  the  erection  of  new 
parishes  and  disjoining;  parts  of  united  parishes,  as  7  &  8  Vict,  c  44  ;  39 
Vict.  ell. 
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by  Parliament,  with  more  ample  powen  of  dismembering 
and  annexing  churches  as  they  should  find  just,  1661,  c.  61, 
&C. ;  but  the  powers  of  all  these  were,  by  1707,  a  9,  trans-  now  tmu- 
ferred  to  the  Court  of  Session,  with  this  limitation,  that  no  seeaonS^ 
parish  should  be  disjoined,  nor  new  church  erected,  nor  old 
one  removed  to  a  new  place,  without  the  consent  of  three- 
fourths  of  the  heritors,  computing  the  votes  not  by  their 
numbers  but  by  the  valuation  of  their  rents  within  the 
parish.(ti;)  The  Judges  of  Session,  when  sitting  in  that  court, 
are  considered  as  a  Commission  of  Parliament,  and  have  their 
proper  clerks,  macers,  and  other  officers  of  court,  as  such.(a;) 

12.  The  lowest  stipend  that  could  be  modified  to  a  Maximiun  and 
minister  by  the  first  Commission,  1617,  c.  3,  was  500  merks,  J^^^  "^ 
or  five  chalders  of  victual,  imless  where  the  whole  teinds  of 
the  parish  did  not  extend  so  far :  and  the  highest  was  1000 
merks,  or  ten  chalders.  The  Parliament,  1633,  c.  8,  raised 
the  minirauTa  to  eight  chalders  of  victual,  and  proportionally 
in  silver ;  but  as  neither  the  Commission  appointed  by  that 
Act,  nor  any  of  the  subsequent  ones,  was  limited  as  to  the 
maximum,  the  Commissioners  have  been  in  use  to  augment 
stipends  considerably  above  the  old  maximum  where  there 
is  sufficiency  of  free  teinds  and  the  cure  is  burdensome,  or 
living  expensive.(^) 

13L  Where  a  certain  quantity  of  stipend  is  modified  to  a  Deoree  of 
minister  out  of  the  teinds  of  a  parish,  without  proportioning  JJi^^S^^. 
that  stipend  among  the  several  heritors,  the  decree  is  called     .„  ^^  ^-. 
a  decree  of  modification :  but  where  the  Commissioners  also 
fix  the  particular  proportions  payable  by  each  heritor,  it  is 

(v)  Now  a  majority  in  value ;  7  &  8  Vict  c.  44. 

(z)  Their  pTOceedings  are  subject  to  review  by  the  HonBe  of  Lords  ; 
MiOiiftm  V.  Wedderbum,  1784, 2  Pat  App.  621.  The  powers  and  duties 
of  the  Court  of  Session,  as  a  Comnussion  of  teinds,  are  now  defined  and 
Rgnlated  by  48  Geo.  III.  c  138  ;  6  Qeo.  lY. c  120,  §  64  ;  28  Vict c. 36; 
31  &  38  Viet  c  100,  §  9,  &c 

(y)  The  Gourt  of  Teinds  cannot  grant  a  new  augmentation  until 
twenty  jtan  after  the  date  of  the  previous  one  ;  48  Geo.  III.  c.  138. 
The  mtTiimnni  stipend  was,  under  60  Geo.  III.  c  84,  fixed  at  ;£160,  and 
vheie  the  teinds  <tf  the  parish  are  insufficient,  that  sum  is  made  up  by 
a  payinent  from  Exchequer.  In  new  parishes  erected  under  7  &  8  Vict 
c  44,  it  is  £120^  without  manse  or  glebe. 
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How  a  modi-  a  decree  of  modification  and  locality.  Where  a  stipend  is 
socureS^  **  0^7  modified,  it  is  secured  on  the  whole  teinds  of  the  parish, 
so  that  the  minister  can  insist  against  any  one  heritor  to  the 
full  extent  of  his  teinds  \{z)  such  heritor  being  always  entitled 
to  relief  against  the  rest  for  what  he  shall  have  paid  above 
his  just  share ;  Hutchison  v.  E.  CaaaUlis,  Dec.  3,  1624, 
M.  14,788  :  but  where  the  stipend  is  also  localled,  each  heri- 
tor is  liable  in  no  more  than  his  own  proportion. 
Minister'f  14.  Few  of  the  reformed  ministers  were  at  first  provided 

™*'^'  with  dwelling-houses;   most  of  the   Popish   clergy  having 

(iL  10. 66, 67)  upon  the  first  appearance  of  the  Reformation,  let  their 
manses  in  feu,  or  in  long  tacks:  ministers  therefore  got  a 
right,  by  1563,  a  72,  to  as  much  of  these  manses  as  would 
serve  them,  notwithstanding  such  £eus  or  tacks.  When 
there  was  no  parson's  nor  vicar's  manse,  one  was  to  be  built 
by  the  heritors  at  the  sight  of  the  bishop  (now  the  presby- 
ita expense;  teiy),  the  charge  not  exceeding  £1000  Scots,  nor  below  500 
merks;  1649,  c.  45;  1663,  c.  21.(a)  Under  a  manse  are 
comprehended  b.  stable,  bam,  and  byre,  with  a  garden ;  for 
who  burdened  all  which  it  is  uRual  to  allow  half  an  acre  of  ground.  A 
person  whose  only  interest  in  the  land  within  the  parish  is 
a  liferent  right  is  to  be  burdened  with  no  proportion  of  the 
charge  in  building  a  manse ;  Minister  of  Moreha/m,  v.  Bvnr- 
ston,  Nov.  14, 1679,  M.  8499  ;  but  he  must  bear  his  share  in 


(z)  This  is  still  so  ;  Bell's  Pr.  1163  ;  but  in  practice  the  necessity  of 
such  procedure  is  avoided  by  interim  schemes  of  locality ;  A.  of  S.,  July  5, 
1809  ;  A.  of  S.,  June  20, 1838.  Heritors  over-paying  under  an  interim 
scheme  have  relief  when  the  true  state  of  their  rights  is  ascertained  by 
final  decree  of  locality  ;  WeathersUme  v.  M.  TweedddUy  Nov.  12,  1833, 
12  S.  1.  On  this  subject,  see  E.  of  Cawdor  v.  Lord  Adv.,  March  2, 
1878,  5  R.  710;  CcmpbeWs  Trustees  v.  SincUiir,  April  15, 1878,  6  R., 
H.  L.  119. 

(a)  By  usage  this  limitation  is  removed,  and  heritors  are  obliged  to 
build  competent  manses  ;  Dingwall  v.  Oardinery  Nov.  27, 1816,  19  F.  C. 
217  ;  aff.  1  S.  Ap.  10.  The  minister  of  a  parish  in  a  royal  burgh  not 
having  a  landward  district  attached  is  not  entitled  to  a  manse  ;  Hwmson 
v.  H&rUors  of  DunfemUine,  1760,  M.  8604,  Elch.  «  Manse,*  4  ;  Auld  v. 
Heritors  of  Ayr,  2  W.  &  S.  600.  See  §  16,  note  («)  p.  54.  Where  a 
minister  entitled  to  a  manse  cannot  get  one,  he  is  allowed  compensation 
by  6  Geo.  VI.  c.  72,  §  2. 


with  it. 
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lepaiiing  it,  becaose  that  has  less  of  the  nature  of  a  per- 
petiiity.(&) 

16.  Every  incombent  is  entitled  at  his  entry  to  have  his  Free  manae. 
manse  pat  into  good  condition ;  for  which  purpose  the  pres-    (ii.  lo.  58) 
bytery  may  appoint  a  visitation  by  tradesmen,  and  order  esti- 
mates to  be  laid  before  them  of  the  sums  necessary  for  the 
repairing,  which  they  may  proportion  among  the  heritors, 
according  to  their  valuations ;  and  letters  of  homing  will,  on 
bill  to  the  Lords,  be  granted  for  carrying  the  presb3rtery's 
aoitence  into  execution.    The  presbytery,  after  the  manse  is 
made  sufficient,  ought,  upon  application  of  the  heritors,  to 
declare  it  a  free  manse,  which  lays  the  incumbent  under  an 
obligation  to  uphold  it  in  good  condition  during  his  incum- 
bency;   otherwise  he  or  his  executors  shall  be  liable  in 
damages;  see  1612,  a  8.     But  they  are  not  bound  to  make 
ap  the  loss  arising  from  the  necessary  decay  of  the  building 
by  the  waste  of  time.(c) 

16.  All  ministers,  where  there  is  any  Umd/ward  or  cov/rUry  aiebe, 
pariahy  are,  over  and  above  their  stipend,  entitled  to  a  glebe,     i^  ^o.  69) 
which  comprehends  four  acres  of  arable  land,  or  sixteen 
sowms  of  pasture  ground  where  there  is  no  arable  land  (a 
sowm  is  what  will  graze  ten  sheep  or  one  cow),  and  is  to  be 
deagned  or  marked  by  the  bishop  or  presbytery  out  of  such  to  be  dedped 
kirk-lands  within  the  parish  as  he  nearest  to  the  kirk ;  1593,  ^^^[  ^^ 
c  165 ;  1606,  a  7.(d)    As  the  benefit  intended  by  these  acts 


(h)  Lifeientera  seem  not  liable  even  for  repairs ;  Amlruther  v.  Arutru- 
i^t  Tutcn,  May  14, 1823, 2  S.  306.  Superiors  are  not  heritors  in  regard 
to  tins  barden  ;  Dundeu  v.  Nieohon,  1778,  M.  8511,  Hailes  802. 

(e)  Wherever,  firom  original  insufficiency  or  lapse  of  time,  the  manse 
nq[mres  exUmwe  repairs  to  render  it  habitable,  the  heritors  are  bound 
to  erect  a  new  building.  Whether,  if  the  manse  is  habitable,  the  presby- 
teij  is  entitled  to  order  (iddiHonSf  or  anything  more  than  repairs,  is  a 
qnestioii  of  dicumstances ;  Heritors  of  Insch  v.  Storie,  Dec.  10,  1869, 
8  M.  363 ;  Heritors  of  Kingoldrum  v.  Haldane,  Jan.  24, 1863, 1  M.  325. 
Under  31  &  32  Vict  c  96,  §  12,  manses  are  now  declared  free  by  the 
ihenfl^  bat  the  decree  has  effect  only  for  fifteen  years,  or  until  the 
appointment  of  a  new  minister  to  the  parish ;  HeriU)rs  of  Pitsligo  v. 
Ongor,  June  18,  1879,  6  B.  1062. 

(<0  Bather  in  practice  ''  from  such  as  are  in  situation  most  conmiodi- 
oQi  te  the  deigynian ;"  Andtrson  t.  Thonuu,  May  22, 1810, 15  F.C. 
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[B.  L 


Relief  arising 
from  the 
deugnation  of 
axnaxiBe  or 
glebe, 

(ii  10.  60,  ei) 


iaonly 
penoxuJ. 


Glebes  and 

manses 

inaliraable. 


to  the  dergy  must  have  been  lost  where  there  were  no  kirk- 
lands  in  the  parish,  it  was  provided,  by  1644,  c.  31,  that,  in 
default  of  kirk-lands,  the  glebe  should  be  designed  out  of 
temporal  lands ;  and  this  Act,  though  falling  under  the  act 
rescissory  of  Charles  II.,  seems  to  have  been  considered  as 
still  in  force  by  1663,  c.  21,  which  takes  it  for  granted  that 
all  ministers,  except  those  in  certain  royal  boroughs,  have 
right  to  glebes ;  see  Stair,  il  3,  §  40.(e) 

17.  A  right  of  relief  is  competent  to  the  heritors,  whose 
lands  are  set  oflF  for  the  manse  or  glebe,  against  the  other 
heritors  of  the  parish ;  1594,  c.  202.  The  statute  limits  this 
right  to  heritors  of  kirk-lands,  and  to  the  special  case  where 
the  greatest  part  of  the  lands  in  a  parish  are  kirk-lands. 
The  foresaid  Act,  1644,  which  allowed  designations  out  of 
temporal  lands,  extended  the  relief  to  the  heritors  of  these 
lands ;  and  if  the  first  part  of  that  Act,  allowing  such  desig- 
nations, has  been  received  as  our  law  since  the  Restoration, 
it  may  be  justly  thought  that  the  equitable  quality  annexed 
to  it  ought  not  to  be  rejected. (/)  This  relief,  though  consti- 
tuted by  statute,  is  not  real  against  the  lands  themselves ;  it 
is  only  personal  against  those  who  were  proprietors  at  the 
time  of  the  designation,  or  their  heirs ;  Snow  v.  Ha/mUton, 
June  24,  1675,  M.  10,167.  Manses  and  glebes,  being  once 
regularly  designed,  cannot  be  feued  or  sold  by  the  incum- 
bent, in  prejudice  of  his  successors,  1572,  a  48 ;  which  is  in 


652,  2  Dow  433.  See  Belches  v.  Moore,  Dec.  23,  1825,  4  S.  347^  rev. 
2  W.  and  S.  558. 

(«)  "  When  there  are  two  ministers  of  a  royal  burgh  with  a  landward 
district  attached,  even  though  part  of  that  district  have  been  originally 
a  separate  parish,  only  the  first  minister  can  claim  a  manse  and  glebe. 
The  second  minister,  even  when  his  stipend  is  payable  out  of  the  teinds, 
has  no  such  right ;  Adamson  v.  Paxton,  Feb.  14,  1816,  F.C.  This  is 
the  general  rule,  but  there  are  exceptions ;  see  the  Brechin  cases,  Camegy 
V.  Speid,  July  5,  1849,  11  D.  125  ;  L,  Panmure  v.  Presby.  of  Brechin, 
Dec.  12,  1855,  18  D.  196 ;  L.  Panmure  v.  HaUcet,  July  3,  1860,  22  D. 
l357.«_Moni. 

(/)  As  Professor  Bell,  Pr.  1176,  has  misunderstood  the  passage  in  the 
Inst.,  L  c,  it  is  proper  to  add,  that  when  a  glebe  is  designed  out  of  kirk- 
lands,  no  claim  of  relief  lies  against  the  heritors  of  temporal  lands  in  the 
parish ;  Mags,  of  Montrose  v.  8coU,  Jan.  20, 1832, 10  S.  211. 


T.  v.]  OF  ECCLESIASTICAL  PEBSONS.  55 

practioe  extended  even  to  the  case  where  such  alienation 
evidently  appears  profitable  to  the  benefice.(gr) 

18.  Ministers,  besides  their  glebe,  were  entitled  to  grass  .Minister's 
for  a  horse  and  two  cows  by  1649,  c.  45,  which  is  revived  by  ^'"^ 
1663,  c.  21 ;  and  if  the  kirk-lands,  out  of  which  the  grass  <"•  l^-  ^2,  C3) 
may  be  designed,  either  lie  at  a  distance,  or  are  not  fit  for 

pasture,  the  heritors  are  to  pay  to  the  minister  £20  Scots 
yearly  as  an  equivalent(A)  Ministers  have  also  freedom  of 
^^^SS^^>  pasturage,  fiiel,  feal,  divot,  loaning,  and  free  ish  and 
entry,  according  to  use  and  wont ;  1593,  c.  165 ;  1663,  c.  21 ; 
what  these  privileges  are  must  be  determined  by  the  local 
custom  of  the  several  parishes.  Besides  the  above-mentioned 
burdens  which  are  imposed  upon  heritors,  the  parishioners 
were  obliged  to  provide  communion  cups  and  lavers,  1617, 
c  6 ;  and  to  repair  the  kirk  and  kirkyard  dykes,  1572,  c.  54  ; 
1597,  c.  232 ;  but  these  burdens  are  now  for  the  most  part 
undertaken  by  the  heritora(i) 

19.  It  sometimes  happens  that  lands  lying  at  a  distance  Annexation 
from  the  kirk  to  which  they  originally  belonged  are  annexed  9t«>«i««5»«' 
to  another  nearer  kirk  quoad  sacra,  or  in  so  far  as  concerns     ("•  l^«  W) 
the  pastoral  charge.    Such  lands  continue  in  all  civil  respects 

part  of  the  old  parish;  and  consequently  are  liable  in  no 


ig)  The  Act  29  &  30  Vict  c*Il,  gives  ministeis  power  to  let  their 
^bee,  subject  to  certain  conditions,  on  leases  of  eleven  years,  and,  with 
aothoiity  of  the  Court  of  Teinds,  to  feu  their  glebes  or  let  them  on 
baQding  leases  for  terms  not  exceeding  ninety-nine  years. 

{h)  The  fact  that  grass-lands  have  been  made  arable  does  not  &ee 
them  from  designation  as  a  grass-glebe,  though  there  are  other  kirk-lands 
in  the  pariah  in  pasture,  but  less  convenient ;  Wilhie  v.  Simpsony  J  an.  25> 
1769, 2  Pat  App.  222.  On  the  other  hand,  the  fact  that  arable  church- 
lands  have  been  laid  down  in  grass  does  not  render  them  liable  to  be 
deogned  as  a  grass-glebe  ;  MacmiUany  Nov.  19,  1867,  6  Macph.  36. 

(«)  Heritors  in  this  matter  are  all  the  owners  of  lands  and  houses,  includ- 
ing feuars  and  railway-companies ;  Hallow  v.  Heritors  of  Peterhead,  1802. 
4  PiL  App.  356  ;  BosweU  v.  D.  of  Portland^  Dec.  9,  1834,  13  S.  148  ; 
Macfarlan  v.  ManklandM  By.  Co.,  Jan.  29, 1864, 2  Macph.  519 ;  8.N,E,By. 
Co.  T.  Gardiner,  ib.  537  ;  but  not  including  titulars  of  teinds,  superiors, 
liferenters ;  Bruce  Carsiavre  v.  Oreig,  1773,  M.  2333 ;  Murray  v.  Seott, 
1794,  M.  15,092 ;  Atutrviher  v.  Austruthet'e  Tutore,  May  14, 1823, 2  S.  306 ; 
owners  of  coal-minee ;  BeU  v.  E.  of  Weymsi,  1805,  M.  App.  "  Kirk,"  4 ;  or 
long  leMe-holden  ;  M*Lairm  v.  Clyde  Tr$.,  Nov.  17, 1865,  4  Macph.  58. 
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proportion  of  the  stipend,  nor  of  the  expense  necessary  for 
upholding  the  manse,  or  even  the  kirk(j)  of  the  parish  to 
which  the  inhabitants  constantly  resort  for  divine  service; 
Park  V.  Maaywell,  1748,  M.  8503. 
TemiBofpay-  20.  The  legal  terms  at  which  stipends  become  due  to 
stipend.  ministers  are  Whitsunday  and  Michaelmas.     If  the  incum- 

(ii.  10. 64)  ^^*  ^  admitted  to  his  church  before  Whitsunday,  till  which 
term  the  corns  are  not  presumed  to  be  fully  sown,  he  has  right 
to  that  whole  year's  stipend;  and  if  he  is  received  after 
Whitsunday,  and  before  Michaelmas,  he  is  entitled  to  the 
half  of  that  year ;  because,  though  the  corns  were  sown  be- 
fore his  entry,  he  was  admitted  before  the  term  at  which 
they  are  presumed  to  be  reaped.  By  the  same  reason,  if  he 
dies  or  is  transported  before  Whitsunday,  he  has  right  to  no 
part  of  that  year ;  if  before  Michaelmas,  to  the  half;  and  if 
MichaelmM  i^ot  till  after  Michaelmas,  to  the  whole.  The  reason  why  the 
La  iti^^T™  legal  term  in  stipends  is  Michaelmas,  and  not  Martinmas,  as 
in  liferents,  arises  from  the  different  nature  of  the  two  rights. 
All  kirk-benefices  did  originally,  and  are  still  accounted  in 
law  to  consist  of  teinds,  which  were  drawn  by  the  churchmen 
at  the  cutting  of  the  corns,  which  was  seldom  so  late  as 
Michaelmas;  but  rents  are  not  due  by  the  tenant  to  the 
landlord  till  Martinmas  at  soonest;  before  which  term,  the 
corns  are  perhaps  not  fully  brought  into  the  barn-yard. 
Annmt  or  ann.  21.  After  the  minister's  death,  his  executors  have  right  to 
(ii.  10. 66, 66)  the  annat ;  which,  in  the  sense  of  the  canon  law,  was  a  right 
reserved  to  the  Pope  of  the  first  year's  fruits  of  every  benefica 
Upon  a  threatened  invasion  from  England,  anno  1547,  the 
annat  was  given  by  our  Parliament,  notwithstanding  this 
right  in  the  Pope,  to  the  executors  of  such  churchmen  as 
should  fall  in  battle  in  defence  of  their  country  (c.  4) ;  but 
the  word  annat  or  ann,  as  it  is  now  understood,  is  the  right 

(j)  Lands  annexed  qv>oad  sacra  are  liable  in  maintaining  the  kirk,  not 
of  the  old  parish,  but  of  the  new,  although  no  change  takes  place  as  to 
other  parochial  burdens  ;  Brummond  v.  Hers,  of  Monzie,  1773,  M.  7920. 
Where  a  parish  is  erected  quoad  omnia  the  heritors  of  the  new  parish  have 
to  maintain  the  church,  and  are  alone  liable  in  the  parochial  burdens,  ex- 
cept statute-labour  commutation  and  those  excepted  by  the  decree  of  dis- 
junction and  erection ;  7  &  8  Vict.  c.  44 ;  Reid,  July  10, 1850, 12  D.  1211 ; 
M.  of  Bute  V.  Mags,  of  Rothesay^  June  23,  1864,  2  Macph.  1278. 
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which  law  gives  to  the  executors  of  ministers,  of  half-a-year's 
benefice,  over  and  above  what  was  due  to  the  minister  himself 
for  his  incumbency,  1672,  c.  13 :  so  that,  if  the  incumbent 
survives  Whitsunday,  his  executors  have  the  half  of  that 
year  for  the  deceased  incumbency,  and  the  other  half  as 
annat ;  if  he  survive  Michaelmas,  they  have  that  whole  year 
for  his  incumbency,  and  the  half  of  the  next  in  name  of  ann. 
This  right  was  first  introduced  into  our  law  upon  a  letter  of 
James  YI.,  desiring  the  bishops  to  make  an  act  for  that  pur- 
pose ;  E.  MarischaU  v.  Peterhead,  July  19, 1626,  M.  Sup.  33. 

22.  The  executors  of  a  minister  need  make  up  no  title  to  The  nature  of 
the  ann  by  confirmation :  neither  is  the  right  assignable  by    ®  "* 

the  minister,  or  affectable  with  his  debts,  1672,  c.  13 ;  for  it  (^  ^^'  ^*  ^^) 
never  belonged  to  him,  but  is  a  mere  gratuity  given  by  law 
to  those  whom  it  is  presumed  the  deceased  could  not  suffi- 
ciently provide :  and  law  has  given  it,  without  distinction,  to 
the  executors  of  all  ministers,  even  where  the  stipend  is  made 
up,  not  of  teinds,  but  of  the  public  revenue  of  a  borough,  or  of 
a  voluntary  contribution ;  Hutchison  v.  Town  of  Edrntburgh, 
June  9,  1747,  M.  467.  The  statute  1672  gives  this  right  of  How  divided, 
ann  expressly  to  executors  ;  and  if  it  were  to  be  governed  by 
the  rules  of  succession  in  executry,  the  widow,  in  case  of  no 
children,  would  get  one-half,  the  other  would  go  to  the  next- 
of-kin  ;  and  where  there  are  children,  she  would  be  entitled 
to  a  third,  and  the  other  two-thirds  would  fall  equally  among 
the  children,  iiL  9,  §  6.  But  the  Court  of  Session,  probably 
led  by  the  general  practice,  have  in  this  last  case  divided  the 
ann  into  two  equal  parts,  of  which  one  goes  to  the  widow  and 
the  other  among  the  children  i/a  capita  ;  Children  of  Mac- 
dermeit  v.  Montgomery,  July  14, 1747,  M.  464.(i) 

23.  From  the  great  confidence  that  was  in  the  first  ages  JnriBdiction  of 
of  Christianity  reposed  in  churchmen,  dying  persons  fi-equently  ^^^ 
conmiitted  to  them  the  care  of  their  estates,  and  of  their         ^^^ 
orphan  children ;  but  these  were  simply  rights  of  trust,  not  of 
jurisdiction.     The  clergy  soon  had  the  address  to  establish 

{k)  This  has  always  been  regarded  as  somewhat  questionable,  chiefly 
in  consequence  of  the  author's  apparent  doubt,  Inst.,  L  c.,  as  to  the  sound- 
nen  of  this  case.  Most  writers,  however,  are  inclined  to  adopt  the  rule 
which  was  there  laid  down. 
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to  themselyes  a  proper  jurisdiction,  not  confined  to  points  of 
ecclesiastical  right,  but  extending  to  questions  that  had  no 
concern  with  the  church.  They  judged,  not  only  in  teinds, 
patronages,  testaments,  breach  of  vow,  scandal,  &c.,  but  in 
questions  of  marriage  and  divorce,  because  marriage  was  a 
sacrament ;  in  tochers,  because  these  were  given  in  considera- 
tion of  marriage  ;  in  all  questions  where  an  oath  intervened, 
on  pretence  that  oaths  were  a  part  of  religious  worship  (R  M., 
1.  L  a  2 ;  1.  ii.  c.  38,  §  5  ;  L  iiL  a  7,  §  2),  and  in  the  depriva- 
tion of  notaries,  and  the  trial  of  those  that  used  false  instru- 
ments; 1503,  c.  64.  As  churchmen  came,  by  the  means  of 
this  extensive  jurisdiction,  to  be  diverted  from  their  proper 
functions,  they  committed  the  exercise  of  it  to  their  officials  or 
GommissiiiieB;  commissaries ;  hence  the  Commissary  Court  was  called  the 
Bishop's  Court,  and  Curia  Christianitatis ;  it  is  also  styled 
the  Consistorial  Court,  from  consistory,  a  name  first  given  to 
the  court  of  appeals  of  the  Boman  Emperors,  and  afberwards 
to  the  courts  of  judicature  held  by  churchmen, 
by  whom  24.  At  the  Reformation  all  Episcopal  jurisdiction  exer- 

cised under  the  authority  of  the  Bishop  of  Bome  was  abolished 
(26, 27)      ijy  ^  ^^  i5go^  ratified  by  1567,  c.  2.    As  the  course  of 
justice  in  consistorial  causes  was  thereby  stopped.  Queen  Mary, 
besides  nsuning  a  commissary  for  every  diocese,  did,  by  a 
special  grant  mentioned  in  Books  S.  March  1, 1563-4,  estab- 
lish a  new  Commissary  Court  at  Edinburgh,  consisting  of  four 
Judges  or   Commissaries;    which  grant  is   ratified  by  an 
CommiBBariei  unprinted  Act,  1592,  c.  25.(il)      This  court  is  vested  with  a 
of  Edinburgh ;  double  jurisdiction :  one,  diocesan,  which  is  exercised  in  the 
special  territory  contained  in  the  grant — ^viz.,  the  counties  of 
Edinburgh,  Haddington,  Linlithgow,  Peebles,  and  a  part  of 
their  twofold    Stirlingshire  ;  and  another,  universal,  by  which  the  Judges 
Jurisdiction,     confirm  the  testaments  of  all  who  die  in  foreign  parts,  and 
may  reduce  the  decrees  of  all  inferior  commissaries,  provided 
the  reduction  be  pursued  within  a  year  after  the  decree; 
see  Instr.  to  Comm.  1666,  c.  16,  recited  in  Acts  S.,  Feb.  28, 
1666.     Bishops,  upon  their  re-establishment  in  the  reign  of 
James  VI.,  were  restored  to  the  right  of   naming    their 
several  commissaries,  by  1609,  c.  6 ;  and  as  to  the  commis- 

(!)  Thomson's  Acts,  iiL  574. 
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sariot  of  Edinburgh,  two  of  the  four  Judges  were,  by  that  Act, 
to  be  appointed  by  the  Archbishop  of  St  Andrews,  and  two 
by  the  Archbishop  of  Glasgow.  Since  the  Revolution,  the 
iK)mii]ation  of  all  the  commissaries  in  the  kingdom  has  de- 
Tolved  on  the  Crown,  as  coming  in  place  of  the  bishop&(m) 
There  was  but  one  Commissary  Court  in  each  diocese  till  the 
erection  of  the  Gommissariot  of  Edinburgh ;  and  in  pursuance 
cf  a  commission  by  James  YI.,  1581,  authorising  the  Session 
to  erect  new  ones  for  the  benefit  of  persons  who  lived  most 
remote  firom  the  Court  of  the  diocese,  commissariots  were 
established  at  Stirling,  Peebles,  Lauder,  and  other  places 
which  had  never  been  Episcopal  sees. 

25.  As  the  clergy,  in  times  of  Popery,  assumed  a  jurisdic-  Juriidiefcion  of 
tioD,  independent  of  the  civil  power,  or  any  secular  court,  onginany 
their  sentences  could  be  reviewed  only  by  the  Pope,  or"^^*"^®™®" 
judges  delegated  by  him ;  so  that  with  regard  to  the  courts      (28, 29) 

of  Scotland  their  jurisdiction  was  supreme.    But  by  an  Act, 

1560,  ratified  by  1581,  a  115,  the  appeals  from  our  bishop 

courts,  that  were  then  depending  before  the  Roman  consis- 

tones,  were  ordained  to  be  decided  by  the  Court  of  Session. 

And  by  a  posterior  Act,  1609,  c  6,  the  Session  is  declared  Now  gubject 

the  King^s  Great  Consistory,  with  power  to  review  all  sen-  of  the  Session. 

tenoes  pronounced  by  the  commissaries.     Nevertheless,  since 

that  court  had  no  inherent  jurisdiction  in  consistorial  causes 

prior  to  this  statute,  and  since  the  statute  gives  them  a 

power  of  judging  only  by  way  of  advocation,  they  have  not 

to  this  day  any  proper  consistorial  jurisdiction  in  the  first 

instance ;  Stair,  iv.  1, 36 ;  neither  do  they  pronounce  sentence 

in  any  consistorial  cause  brought  from  the  commissaries,  but 

remit  it  back  to  them  with  instructions.    By  the  practice 

immediately  subsequent  to  the  Act   before   quoted,  they 

<lid  not  admit  advocations  firom  the  inferior  commissaries, 

till  the  cause  was  first  brought  before  the  commissaries  of 

Edinburgh;  but  that  practice  is  now  in  disuse;    White  v. 

Sibbald,  Jan.  28.  1725,  M.  7551. 

26.  The  commissaries  retain  to  this  day  an  exclusive  Extent  of  the 
ptnrer  of  judging  in  declarators  of  marriage,  and  of  the  jSSSlctio^ 
QoDity  of  marriage ;  in  actions  of  divorce  and  of  non-adher-      .29  33) 

(m)  Stat  86  Qeo.  IIL  c  47,  §  5. 
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(30) 


Now  limited 
by  a  late 
regulation. 


ence ;  of  adulteiy,  bastardy,  and  confirmation  of  testaments ; 
because  all  these  matters  are  still  considered  to  be  properly 
consistoriaL  Inferior  commissaries  are  not  competent  to 
questions  of  divorce  (1609,  c.  6),  under  which  are  compre- 
hended questions  of  bastardy  and  adherence,  when  they  have 
a  connection  with  the  lawfulness  of  marriage,  or  with  adultery ; 
see  Instr.  to  Comm.,  1666,  c.  2.(n) 

27.  The  bishops  did  by  these  instructions,  in  1666, 
authorise  their  commissaries  to  judge  in  all  causes  referred  to 
oath,  to  the  extent  of  £40  Scots,  though  the  matter  should 
not  be  consistorial ;  and,  by  older  instructions,  1563-4,  pre- 
served by  Balfour,  655,  the  commissaries  were  empowered  to 
determine  the  causes  of  widows,  orphans,  and  other  personcB 
miseroMles,  not  exceeding  £20  Scots.  This  part  of  their 
jurisdiction  is  now  fixed,  by  Act  S.,  July  29,  1752,  declaring 
that  the  commissaries  have  no  power  to  pronounce  decrees 
in  absence  for  any  sum  above  £40  Scots,  except  in  causes 
properly  consistorial ;  but  that  they  may  authenticate  tutorial 
and  curatorial  inventories;  and  that  all  bonds,  contracts, 
&c.,  which  contain  a  clause  for  registration  in  the  books  of 
any  judge  competent,  and  protests  on  bills,  may  be  registered 
in  their  books.  Long  before  this  Act  of  Sederunt,  commis- 
saries had  been  judged  not  competent'  to  physicians'  fees 
{Liddd  V.  Bob,  Nov.  26,  1622,  M.  7553),  nor  of  tutory 
accounts  (Wright  v.  VeUch,  Dec.  8,  1676,  M.  7578),  though 
they  claimed  the  cognisance  of  them,  as  the  causes  of  dying 
persons,  and  of  orphans.(7i) 


Marriage, 
(1) 


TFT.  VI.— OF  MARRIAGE. 


1.  Persons,  when  considered  in  a  private  capacity,  are 
chiefly  distinguished  by  their  mutual  relatious,  as  husband 
and  wife,  tutor  and  minor,   father  and  child,  master  and 


(n)  The  registration  of  probative  writs  and  protests  in  commissaries' 
books  was  taken  away  by  49  Geo.  III.  c  42.  By  4  Geo.  IV.  c  97  ;  1 
WilL  IV.  c.  69  ;  6  &  7  Will  IV.  c.  41  ;  and  39  &  40  Vict.  c.  70,  §  36  «t 
seq,,  all  Commissary  Ck>art8  have  been  abolished,  and  each  sheriff  became 
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servant.  The  relation  of  husband  and  wife  is  constituted  by 
marriage,  which  is  the  conjunction  of  man  and  wife  (o) 
vowing  to  live  inseparably  till  death. 

2.  Marriage  is  truly  a  contract,  and  so  requires  the  con-  b  ntOi  without 
aent  of  parties.     Idiots,  therefore,  and  furious  persons,  cannot  ^'^'**» 
marry.(p)     As  no  person  is  presumed  capable   of   consent  ^^ 

within  the  years  of  pupillarity,  which  by  our  law  lasts  till 
the  age  of  fourteen  in  males  and  twelve  in  females,  marriage 
caamot  be  contracted  by  pupils ;  L.  3,  C  qiiando  tut.  vel  cur. 
(5.  60) ;  but  if  the  married  pair  shall  cohabit  after  puberty, 
such  acquiescence  gives  force  to  the  marriage ;  h.  4t,de  rit. 
nufft.  (23,  2).     Marriage  is  fully  perfected  by  consent ;  which, 
without  consummation,  founds  all  the  conjugal  rights  and 
datiesw      The  consent  requisite  to  marriage  must  be  de  prc^  which  must  be 
itntk    A  promise  of  marriage  (atipulcUio  aponsalitia)  though 
it  was  guarded  by  certain  penalties  in  the  Roman  law,  L.  5,         ^^^ 
de  spons,  (5, 1),  may,  by  ours,  be  safely  resiled  from  as  long  . 
as  matters  are  entire ;  but  if  anything  be  done  by  one  of  the 
parties  whereby  a  prejudice  arises  from  the  non-performance, 
die  party  resiling  is  liable  in  damages  to  the  other ;  Gh^ahame 
V.  Bum,  Jan.  2, 1685,  M.  8472.(5)     The  canonists,  and  after         (4) 
them  our  courts  of  justice,  explain  a  copula  subsequent  to 
a  promise  of  marriage  into  actual  marriage ;  Penny  cook  v. 
GHntan,  M.  12,677 ;  ElcL  "  Proof,"  10.(r) 


crnnmiwMTy  in  his  own  county,  with  a  jurisdiction  applicable  chiefly  to 
the  eonfinnation  of  executois,  while  causes  properly  consistorial — i.e., 
nkdng  to  marriage,  divorce,  legitimacy,  bastardy,  and  separation, — ^have 
been  made  competent  in  the  Court  of  Session  only ;  see  also  24  &  25  Vict 
c  86  (Conjugal  Bights  Act). 

(o)  ''Woman,"  Inst.,  L  c. 

(p)  Nor  persons  in  such  a  state  of  drunkenness  as  to  be  incapable  of 
ghring  consent ;  JokruUm  v.  Browrif  Nov.  16, 1823,  2  S.  159  (108). 

iq)  Damages  are  due  for  breach  of  promise  of  marriage,  even  though  no 
^edal  damage  can  be  qualified  ;  Hogg  v.  Oow,  May  27, 1812, 16  F.C.  654. 

(r)  Bat  snch  promise  can  be  proved  only  by  the  writ  or  oath  of  party  ; 
MtmisUh  r.  BM^  March  5,  1844,  6  D.  934  ;  Bou  v.  JiPLeod,  June  7, 
1861, 23  D.  973.  **  Although  the  meaning  of  the  writing  or  writings 
pvonng  the  promise  may  be  got  at  by  construction,  aided  by  facta  and 
ggmmrtanceBy  as  in  the  ease  of  Campbell  v.  Honeyman  (July  9, 1830,  5 
^.  &  SL  9S),  the  miwniug  so  anived  at  must  not  be  doubtful ; "  Lord 
DeM,  IB  Lomgwofih  v.  TdmrUm,  Dec  19,  1862,  1  Macph.  161 ;  rev.  2 
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Form  of 
celebration. 

(6) 

Preiamed 
marriage. 

(6) 


CkmBentof 
parents. 


3.  It  is  not  necessary  that  marriage  should  be  celebrated 
by  a  clergyman.(«)  The  consent  of  parties  may  be  declared 
before  any  magistrate,  or  simply  before  witnesses.  (^)  And 
though  no  formal  consent  should  appear,  marriage  is  pre- 
sumed from  the  cohabitation,  or  living  together  at  bed  and 
board,  of  a  man  and  woman  who  are  generally  reputed  hus- 
band and  wife,  1503,  c.  77.(1^)  One's  acknowledgment  of 
his  marriage  to  the  midwife  whom  he  called  to  his  wife, 
and  to  the  minister  who  baptised  his  child,  was  found  suffi- 
cient presumptive  evidence  of  marriage,  without  the  aid 
either  of  cohabitation  or  of  habite  and  repute ;  Arrot  v.  Towng^ 
Feb.  1739  (see  M.  16,743,  ElcL  "  Proof,"  4).  The  father's 
consent  was,  by  the  Roman  law,  essential  to  the  marriage  of 
children  in  fwm/ilid :  but  by  our  law  children  may  enter  into 
marriage  without  the  knowledge,  and  even  against  the  re- 
monstrances of  a  father. 


Macph.  49.  It  is  still  a  question  whether  promise  and  sabseqnent  copula 
constitute  very  marriage  without  a  judicial  sentence.  There  is  high 
authority  in  favour  of  the  view  that  an  action  of  declarator  is  essential  to 
the  constitution  of  marriage  in  this  case  ;  Lord  Moncreiff  in  Brovme  v. 
Burns,  June  30,  1843,  6  D.  288  ;  Fraser,  H.  &  W.,  2nd  ed.  i  324. 

(«)  <*  Regular  marriages,  after  publication  of  banns  (m/ro,  §  5,  and 
note  (y)  ),  may  now  be  celebrated  by  any  clergyman,  whether  of  the  Estab- 
lished Church  or  not ;  4  &  5  Will.  IV.  c.  28  ;  and  when  so  celebrated  they 
appear  to  exclude  all  inquiry  into  the  intention  or  belief  of  the  parties.  All 
other  modes  of  marriage  are  considered  irregular.  By  19  &  20  Vict  c. 
119,  it  is  provided  that  no  irr^ular  marriage  celebrated  in  Scotland  by 
declaration,  acknowledgment,  or  ceremony,  shall  be  valid,  unless  one  of 
tlie  parties  had  at  the  date  thereof  his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  for  twenty-one  days  next  preceding  such 
marriage.  But  this  appears  inapplicable  to  the  case  of  promise  cum 
copula,  or  habit  and  repute." — ^MoiB. 

(e)  Walker  v.  Macadam,  March  4, 1807,  M.  App.  "  Proof;"  4  ;  aff. 
May  21,  1813, 1  Dow  148,  5  Pat  675  ;  DalrympU  v.  Dairymple,  2  Hag. 
Cons.  129,  and  Dodson's  separate  Report ;  Lcdie  v.  Leslie,  March  16, 
1860,  22  D.  993  ("  a  decision  which,  if  circumstances  so  extraordinary 
could  recur  again,  would  well  deserve  to  be  reconsidered.** — Mom). 

(u)  As  to  the  effect  of  cohabitation  which  commenced  when  parties 
were  not  free  to  marry,  see  Cuninghame  v.  Cuninghame^  Feb.  21, 1810 
(Balbougie  case),  Hume  376,  rev.  2  Dow  482  ;  Elder  y.  McLean,  Nov.  17, 
1829,  8  S.  66  ;  Campbell  v.  Campbell  (Breadalbane  case),  June  26, 1866, 
4  Macph.  867,  aff.  July  16,  1867,  5  Macph.  H.  L.  115. 
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4.  Ifanriage  is  forbidden  within  certain  degrees  of  blood.  lUmage 
The  Romans  reckoned  a  d^ree  for  every  person  generated :  bidden  degrees 
by  which  rule  a  &ther  and  a  son  are  in  the  first ;  brothers  ^^* 
m  the  second ;  and  first  cousins  in  the  fourth  degree  of  con-         (^) 
sanguinity.     The  canon  law  computes  by  the  persons  gene- 
rated upon  one  side  only,(i;)  which,  in  the  direct  line  of  as- 
cendants and  descendants,  comes  to  the  same  account  with 
the  Roman  computation ;  but  in  the  transverse  or  collateral 
line  makes  a  considerable  variation  from  it     By  1567,  c  15, 
which  adopts  the  law  of  Moses  (Levit  c  18)  into  ours,  seconds 
in  blood,  and  all  remoter  degrees,  may  lawfully  marry.     By 
seconds  in  blood  are  meant  first  cousins  according  to  the 
computation  of  the  canon  law,  which  was  at  that  time  the 
common  way  in  Scotland  of  reckoning  degrees.    Marriage  in  and  manijige 

■  1      J*        ii*        •/»t*jj         •      *     /^     *A  '  A^  '       1       •      ai      ^  the  direct 

the  direct  line  is  forbidden  vn  %nfinwwm  ;  as  it  is  also  in  the  Une. 

collateral  line,  in  the  special  case  where  one  of  the  parties  is         /g. 

hco  parentis  to  the  other,  as  granduncle,  great-granduncle, 

Ac,  with  respect  to  his  grandniece,  &c.    The  same  degrees 

that    are  prohibited    in  consanguinity  are   prohibited    in 

affinity ;  which  is  the  tie  arising  from  marriage  betwixt  one 

of  the  married  pair  and  the  blood  relations  of  the  other.(tc;) 

Marriage,  also,  where  either  of  the  parties  is  naturally  unfit  other  ^nndi 

for  generation,  or  stands  already  married  to  a  third  person,  is  ^  ^     ^' 

ipso  j^VLve  nulL(a:)  ^7) 

S.  To  prevent   bigamy  and  incestuous  marriages,  the  ProoUmation 
church  has  introduced  proclamation  of  banns ;  which  is  the  ^ 
ceremony  of  publishing  the  names  and  designations  (addi- 
tbns)  of  those  who  intend  to  intermarry,  in  the  churches 

(v)  /.Cy  Coantmg  from  the  common  ancestor. 

(it)  The  prohibition  extends  to  brothers  and  siBters  by  affinity  (wife's 
aAa  or  husband's  brother) ;  FerUon  v.  Livingston^  Jan.  24,  1861,  23  D. 
308.  The  question  as  to  the  criminal  consequences  of  such  a  marriage 
viB  there  held  to  be  donbtfoL 

(z)  Tmpotency  is  a  ground  either  of  intrinsic  nullity  or  of  putting 
sa  end  to  the  maniage, — ^for  reasons  which  cannot  be  entirely  resolved 
into  the  mere  incapacity  of  procreation  of  offspring,  since,  in  the  case  of 
the  maniage  of  aged  pexsonsy  unquestionably  beyond  the  years  at  which 
fl&pring  could  be  looked  to  as  possible,  it  has  never  been  doubted  that 
the  marriage  remains  perfectly  valid." — Mom.  See  infra^  §  23,  another 
o^ediment  to  nuuTiage. 
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where  the  bride  and  bridegroom  reside,  after  the  congrega- 
tion is  assembled  for  divine  service,  that  all  persons  who 
know  any  objections  to  the  marriage  may  ofifer  it  Not 
bishops  only,  but  presbyteries,  assumed  formerly  a  power  of 
dispensing  with  proclamations  of  banns  on  extraordinary 
occasions  (Act.  Ass.  1638,  sess.  23,  §  21),  which  has  not  been 
exercised  since  the  Revolution.  When  the  order  of  the 
church  is  observed,  the  marriage  is  called  regular  ;(y)  when 
Clandestine  Otherwise,  dandestine.  Clandestine  marriage,  though  it  be 
valid,  has  statutory  penalties  annexed  to  it,  aflfecting  not 
'^^  only  the  parties,  but  the  celebrator  and  witnesses,  1661,  c. 
34;  1695,  c.  12 ;  1698,  c.  6 :  and  over  and  above,  the  parties 
were  punished  with  the  loss  of  certain  conjugal  rights ;  the 
husband  lost  his  ju8  Toai^i,  and  the  wife  her  jus  relictcB,  by 
1672,  c.  9.  This  last  Act,  which  also  inflicted  penalties 
against  the  then  non-conforming  clergy,  was  rescinded  in 
the  lump  with  other  acts  for  conformity  by  1690,  c.  27;  in 
respect  of  which  the  penalties  of  the  Act  1672  against 
clandestine  marriages  were  found  to  be  taken  oflf ;  Carruthers 
V.  Johnston,  Dec  11, 1705,  M.  2252.(0) 
Oomnmnion  of  6.  By  marriage,  a  society  is  created  between  the  married 
goods.  ^BX£y  which  draws  after  it  a  mutual  communication  of  their 

(12)  civil  interests,  in  as  far  as  is  necessary  for  maintaining  it. 
As  the  society  lasts  only  for  the  joint  lives  of  the  socvL, 
therefore  rights  that  have  the  nature  of  a  perpetuity,  which 
our  law  styles  heritable,  are  not  brought  under  the  partner- 
ship or  communion  of  goods;  as  a  land  estate,  or  bonds 
bearing  a  yearly  interest  :(a)  it  is  only  moveable  subjects,  or 


{y)  A  marriage  is  also  regular  if  performed  by  a  clergyman  on 
production  of  a  certificate,  given  by  the  registrar  of  the  parish  or  district 
of  fifteen  days'  residence,  of  publication  of  a  notice  of  marriage,  41  &  4S 
Vict,  a  43. 

(s)  Hume  Com.  ii.  463 ;  BaUantyne,  March  14, 1859, 3  Irv.  352, 667, 
31  Jur.  387.  By  17  &  18  Vict.  c.  80,  §§  48, 49,  persons  convicted  before 
a  magistrate  of  an  irregular  marriage  are  required  to  register  such  mar- 
riage in  the  parish  in  which  the  conviction  is  obtained.  A  marriage 
established  by  declarator  may  be  registered  by  either  party  in  the  parish 
of  the  domicile  or  usual  residence  of  the  parties.  The  same  Act  contains 
regulations  for  the  registration  of  r^ular  marriages. 

(a)  1661,  c.  32  ;  31  &  32  Vict.  c.  101,  §  117.    The  effect  of  a  bond 
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the  firuits  produced  by  heritable  subjects  during  the  marriage, 
that  become  common  to  man  and  wife.(&) 

7.  The  husband,  as  head  of  the  wife,  has  the  sole  right  ^^m  marUi, 
of  managing  the  goods  in  communion,  which  is  called  ju8        (13) 
nuxrUi.    This  right  is  so  absolute  that  it  bears  but  little 
resemblance  to  a  right  of  administering  a  common  subject ; 
for  the  husband  can,  in  virtue  thereof,  sell,  or  even  giffc  at 
his  pleasure  the  whole  goods  falling  under  communion ;  and 
his  creditors  may  affect  them  for  the  payment  of  his  proper 
debts :  so  that  the  jus  mariti  carries  all  the  characters  of  an  is  eqamdent 
assignation  by  the  wife  to  the  husband  of  her  moveable  natioiL*^ 
estate.(c)    It  arises  ipso  jure  from  the  marriage ;  and,  there- 

seclndiiig  executors  before  the  term  of  payment  of  interest  is  doubtful ; 
Barclay  v.  Person,  M.  6777  ;  BelFs  Pr.  1662. 

(6)  It  is  said  that  the  price  of  lands  is  excluded  from  the  eommunio 
bonorwnf  and  that  the  uplifting  of  heritable  debts  due  to  the  wife  does 
not  make  them  fisdl  under  it ;  Bell's  Pr.  1662, 1616.  This  is  certainly 
correct,  if  money  so  uplifted  is  reinvested  on  heritable  security,  or  even 
if  the  individual  money  can  be  traced  ;  Nitbet  v.  Btnnie,  Dec.  18, 1818, 
Hume  221 ;  Baird  v.  Baddow,  Feb.  2, 1842,  4  D.  664 ;  Qow  v.  Lang, 
1816,  Hume  216;  see  per  Lord  Deas  and  Hope,  J-C,  in  Heron  v.  Eipit, 
18  D.  920,  927  ;  per  Lord  Deas  in  »m\ih  v.  FrieTy  Feb.  7,  1867,  19  D. 
384.  The  phrase,  communion  of  goods,  has  been  criticised  as  being 
neither  happy  nor  accurate ;  and  it  may  perhaps  be  said  that  the  theory 
of  it,  which  was  invented  to  explain  the  absolute  control  exercised  by  a 
husband  over  his  wife's  moveable  estate,  has  lost  its  only  practical  use 
since  the  wife's  legatees  and  next  of  kin  were  deprived  by  the  Moveable 
Succession  Act  (18  Vict.  c.  23)  of  their  right  to  a  share  of  the  goods  in 
communion  on  her  predecease.  Whether  that  be  so  or  not,  the  meaning 
of  the  term,  which  has  been  somewhat  loosely  employed,  is  limited  by 
recent  decisions  to  moveable  subjects,  which,  either  in  themselves  or 
their  fruits,  have  been  capable  of  actual  enjoyment  as  income  during 
the  marriage,  and  of  being  applied  ad  stuUnenda  onera  matrimonii.  Thus, 
a  policy  of  insurance  effected  by  a  husband  on  the  life  of  his  wife  was 
held  not  to  fall  within  the  communio  bonorum,  so  as  to  entitle  her 
representatives  to  a  share  at  her  predecease ;  Wight  v.  Brown,  Jan.  27, 
1849, 11  D.  469  ;  while,  on  the  other  hand,  a  policy  of  insurance  on  a 
husband's  life  does  fall  within  his  exectUry  (which  is  not  a  convertible 
term  with  goods  in  communion),  so  as  to  be  subject  to  jus  rdieta; 
Mwirhead  v.  Muirhead^s  Factor,  Dec  6,  1867,  6  Macph.  96.  See  Smith 
T.  Kerr,  June, 6,  1869,  7  Macph.  863;  Fringes  Trs.  v.  HcmUUn^ 
Much  16, 1872^  10  Macph.  621. 

(e)  ^  This  moveable  estate  comprehends  bonds,  bills,  lying  money,  or 

F 
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How  far  it       fore,  needs  no  other  constitution.    Our  lawyers  of  the  last 
renowoed.       ^®  ^^^^  ^^  opinion  that  this  was  a  right  so  inseparable  from 
ri4)  husband  that  all  reservation  by  the  wife  of  the  right  of 

administration,  or  renunciation  of  it  by  the  husband,  was 
ineffectual ;  for  such  reservation  or  renunciation,  as  a  move- 
able right  conceived  in  favour  of  the  wife,  fell  under  iiiejua 
ma/rUi:  but  it  is  now  an  agreed  point,  not  only  that  a 
stranger  may  convey  an  estate  to  a  wife,  so  as  it  shall  not  be 
subject  to  the  husband's  administration,  but  that  a  husbtmd 
may  in  the  marriage-contract  renounce  his  ju8  ma/nii  in  all 
or  any  part  of  his  wife's  moveable  estate ;  WaXker  v.  WaUcei^s 
Ore.,  June  23, 1730,  M.  5841. 
Paraphernalia  8.  From  this  right  are  excepted  paraphernal  goods,  which, 
the  jus  maritu  as  the  word  is  understood  in  our  law,  comprehends  the  wife's 
(X5)  wearing  apparel,  and  the  ornaments  proper  to  her  person,  as 
necklaces,  ear-rings,  breast  and  arm  jewels,  buckles,  &a 
These  are  neither  alienable  by  the  husbtmd,  nor  affisctable 
by  his  creditors.  Things  of  promiscuous  use  to  husband  and 
wife,  as  plate,  metals,  &c.,  may  become  paraphernal,  by  the 
husband's(cl)  giving  them  to  the  wife  at  or  before  marriage ; 
but  they  are  paraphernal  only  in  regard  to  that  husband  who 
gave  them  as  such,  and  are  esteemed  common  moveables  if 
the  wife  under  whose  'para/phemalia  they  were  be  after- 
wards married  to  a  second  husband ;  unless  he  shall  in  the 

money  deposited  in  bank,  debts  on  open  account,  arrears  of  rent  or  fen- 
duties,  with  one  exception,  viz.,  arrears  of  interest  due  under  an  adjudica- 
tion {Bomsay  v.  Browrdie,  1738,  M.  5588 ;  BaikU  v.  Sinclair^  1786,  M. 
5545  ;  aff.  March  20, 1787,  3  Pat  64),  furniture,  even  silver  plate ;  in 
short,  every  thing  which  is  not  peculiarly  dedicated  to  the  wife's  use  as 
paraphemaL" — Mom.  It  abo  comprehended  legacies  vesting  in  the  wife 
stanU  matrimonio.  Formerly,  there  was  no  provision  in  the  law  of  Scot- 
land corresponding  to  the  English  doctrine  of  a  wife's  ''equity  to  a 
settlement "  out  of  any  succession  or  other  funds  falling  to  her  during 
her  marriage.  But  this  defect  is  remedied  by  24  &  25  Vict  c  86,  §  16, 
under  which  it  is  incompetent  for  a  husband,  or  any  one  in  his  right,  to 
claim  property  to  which  his  wife  acquires  right  by  succession,  donation, 
or  otherwise  than  by  her  own  industry,  except  on  condition  of  making  a 
reasonable  provision  for  her  if  that  be  demanded  ;  and  by  40  &  41  Vict, 
c.  29,  her  earnings  are  protected,  and  she  can  deal  with  them  as  if  the 
jus  marUi  and  right  of  administration  were  specially  excluded. 

(d)  Or  friends,  Cameron  v.  McLean,  Feb.  5,  1875,  xiiL  S.  L.  R.  278. 
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same  maimer  appropriate  them  to  her;  Dicks  v.  Maaaie, 
Dea  4, 1696,  and  Jan.  15, 1697,  M.  5821. 

9.  The  right  of  the  husband  to  the  wife's  moveable  Bnidena 
estate  is  burdened  with  the  moveable  debts  contracted  hjj^'^^''' 
her  before  marriage :  and  as  his  right  is  universal,  so  is  his        ..g. 
burden ;  for  it  reaches  to  her  whole  moveable  debts,  though 
they  should  far  exceed  her  moveable  estate.(e)    Yet  the  hus- 
band is  not  considered  as  the  true  debtor  in  his  wife's  debts. 
In  all  actions  for  payment  she  is  the  proper  defender ;  the 
husband  is  only  cited  for  his  interest,  that  is,  as  curator  to 
her,  and  administrator  of  the  society  goods:  as  soon,  there-  Howreitrieted 
fore,  as  the  marriage  is  dissolved,  and  the  society  goods  the  hul^d. 
thereby  suffer  a  division,  the  husband  is  no  farther  concerned 
in  the  share  belonging  to  his  deceased  wife ;(/)  and,  conse- 
quently, is  no  longer  liable  to  pay  her  debts,  which  must  be 
recovered  from  her  representatives,  or  her  separate  estate. 

IOL  This  obligation  upon  the  husband  is  perpetuated        (17) 
against  him — 1.  Where  his  proper  estate,  real  and  personal^ 
has  been  affected,  during  the  marriage,  by  complete  legal 
diligence ;  in  which  case  the  husband  must,  by  the  common  How  extended 
rules  of  law,  relieve  his  property  from  the  burden  with  which  SSSuid.  * 
it  stands  charged :  but  the  utmost  diligence  against  his  per- 
son is  not  sufficient  to  perpetuate  the  obligation ;  Douglas  v. 
Stirling,  Feb.  26, 1623,  M.  5861 :  nor  even  incomplete  dili- 
genoe  against  his  estate;  WiUcy  v.  Morison  and  Stua/rty 
Jan.  23, 1678,  M.  5876.(9)    2.  The  husband  continues  liable 
even  after  the  wife's  death,  in  so  £Eur  as  he  is  lucratua  or 
profited  by  her  estate.     Law  does  not  consider  a  husband 
who  has  got  but  a  moderate  tocher  by  his  wife  as  a  gainer  by 

(«)  By  40  &  41  Vict.  c.  29,  §  4,  in  fatoie  marriages  the  husband's 
liability  is  limited  to  the  value  of  any  property  he  shall  have  received 
from,  through,  or  in  right  of  his  wife. 

(/)  Since  18  Vict,  c  23,  there  is  no  longer  a  division  of  the  goods  in 
eommnnion  when  the  wife  predeceases ;  but  that  does  not  appear  to  a£fect 
the  mle  of  law  here  stated. 

{g)  This  doctrine  has  been  questioned  (More's  Stair,  i.  4, 17  In.,  and 
Notes,  XXIV.) ;  and  it  has  been  said  that  all  decrees  and  diligence  against 
a  husband's  estate  for  his  wife's  proper  debts  sabdst  notwithstanding  the 
diMohitionofthemaRiage.  BatBeU'sPr.l571,andFraser,H.&W.,2nded., 
&08y5O3yi0  weU  as  Skhies' Annot  21,  support  the  rule  laid  down  above. 
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the  marriage ;  Burnet  v.  Lepers,  Dec.  23»  1665,  M.  5863:  it  is 
the  excess  only  which  is  Ivxyrv/m,  and  which  must  be  judged 
of  according  to  the  quality  of  the  parties  and  their  condition 
of  life.  As  the  husband  was  at  no  time  the  proper  debtor 
in  his  wife's  moveable  debts,  therefore,  though  he  should  be 
luorcUus,  he  is,  after  the  dissolution,  only  liable  for  them 
evhsidiarie;  i,e.,  if  her  own  separate  estate  is  not  sufficient 
to  pay  them  oflf ;  Earl  of  Leven  v.  Montgomery,  Feb.  27, 
1683,  M.  3217. 
Husband's  11.  Where  the  wife  is  debtor  in  that  sort  of  debt  which,  if 

bonds^SowiDg  it  had  been  due  to  her,  would  have  excluded  the  jvs  mariti, 
interest,  &c.     ^g^  [j^  bonds  bearing  interest,  the  husband  is  liable  only  for 
(18, 19)      the  bygone  interest,  and  those  that  may  grow  upon  the  debt 
during  the  marriage ;  because  his  obUgation  for  her  debts 
must  be  commensurated  to  the  interest  he  has  in  her  estate^ 
Gordon  v.  Dcmdson,  July  13, 1708,  M.  5780.    It  is  the  hus- 
btuid  alone  who  is  liable  in  personal  diligence  for  his  wife's 
debts  while  the  marriage  subsists :  the  wife,  who  ia  the  pro- 
per debtor,  is  free  from  all  personal  execution  upon  them 
while  she  is  vestita  viro  ;  Gordon  v.  Ca/mpbeU,  Jan.  11, 1704, 
M.  5787. 
The  husband  12.  The  husband  by  marriage  becomes  the  perpetual 

uus^^o's     curator  of  the  wife.    From  this  right  it  arises  (1)  that  no 
suit  can  proceed  against  the  wife  till  the  huslwuid  be  cited 
for  his  interest :  and  if  she  is  married  during  the  dependence 
Effects  of  this  of  a  process  against  her  before  an  inferior  court,  and  if  the 
oan^toTj;        husband  dwells  within  another  territory,  he  must  be  called 
(21-23)       by  letters  of  supplement,  which  are  granted  of  course  by  the 
Court  of  Session.(fe)     (2)  All  deeds  done  by  a  wife  without 
the  husband's  consent  are  null;(i)  neither  can  she  sue  in 
any  action  without  the  husband's  concurrence,(  j)    Where  the 

{h)  Now,  the  sheriffs  own  warrant  to  cite  a  party  not  within  his 
jurisdiction  is  made  effective  by  being  endorsed  by  the  sheriff'-clerk  of 
the  territory  in  which  he  is  living  ;  2  Vict.  c.  119,  §  24. 

(t)  In  reference  to  her  separate  estate,  her  position  is  just  the  same 
80  that  of  an  immarried  woman,  but  personal  obligations  contracted 
altogether  unconnected  with  her  separate  estate  will  not  bind  her ; 
BiggaH  v.  City  of  Gkugow  Bank,  Jan.  16,  1879,  6  K  470. 

( j)  But  a  married  woman  may  sue  for  damages  for  slander  if  living 
separate  from  her  husband ;  Mcuierme  v.  Ewifig,  Nov.  19, 1830, 9  S.  31 ; 
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husband  refuses,  or  by  reason  of  forfeiture,  &a,  cannot  con- 
car,  or  where  the  action  is  to  be  brought  against  the  husband 
himself  for  performing  his  part  of  the  marriage  articles,  the 
judge  will  authorise  her  to  sue  in  her  own  name.(i)  To 
prevent  the  necessity  of  applying  for  the  Court's  authority, 
care  is  generally  taken  in  marriage-contracts  to  name  cer- 
tain trustees,  at  whose  instance  execution  may  pass  against 
the  husband.  The  effects  arising  from  this  curatorial  power  even  before 
discover  themselves  even  before  marriage,  upon  the  publica-  °**"*^- 
tion  of  banns;  after  which  the  bride,  being  no  longer  aui 
juris,  can  contract  no  debt,  nor  do  any  deed  either  to  the 
prejudice  of  her  future  husband,  nor  even  to  her  own  ;  Lady 
Bute  V.  Sfteriffof  Bute,  1665,  M.  6030 :  But  it  is  not  enough 
for  this  purpose  that  the  banns  have  been  published  at  the 
bridegroom's  parish  church;  the  notification  must  be  also 
made  at  the  bride's,  in  order  to  interpel  persons  from  con- 
tracting with  her;  Macdougal  v.  AUken,  July  8,  1623,  M. 

6027. 

13.  If  the  husband  should  either  withdraw  from  his  wife,  Separate 
or  turn  her  out  of  doors,(Q  or  if,  continuing  in  family  with       ^^^' 
her,  be  should  by  severe  treatment  endanger  her  life,(m)  the        ^^^ 
oommissaries  will  authorise  a  separation  a  mensa  et  toro,  and 
give  a  separate  alimony  to  the  wife  suitable  to  her  husband's 
estate,  from  the  time  of  such  separation  until  either  a  recon- 
ciliation or  a  sentence  of  divorce.(^) 

or  after  her  husband's  death ;  Smith  v.  StoddaH^  July  5, 1850, 12  D.  1185. 
It  has  not  been  expreflsl  j  decided  that  she  can  bring  such  an  action  during 
hii  life  without  his  concurrence.    See  infra,  note  (n). 

(ib)  A  curator  ad  litem  is  generally  appointed ;  Smith  v.  Smith,  Jan.  1 1 , 
ISee,  4  Macph.  279. 

(I)  It  has  been  held  that  the  husband  may  assign  his  wife  a  separate 
lesidenee  without  justifying  a  judicial  separation ;  Colquhounv,  Colquhoun, 
1804,  IL  App.,  "  Husband  and  Wife,"  5 ;  but  this  is  questioned  by  Bell, 
Pr.  1542. 

(m)  Or  her  health,  though  with  personal  violence,  or  reasonable  appre- 
hension of  it ;  Shandy  Feb.  28, 1832, 10  S.  384  ;  Paterson,  Jan.  24, 1849, 
II  D.  421,  rev.  Aug.  9,  1850,  7  Bell  337  ;  FvUon,  June  28, 1850, 12  D. 
1104 ;  or  if  he  commit  adultery  ;  Wilson,  May  23, 1866,  4  Macph.  732 ; 
S^mart,  June  3,  1870,  8  Macph.  821. 

(»)  A  wife  deserted  by  her  husband  may  obtain  from  the  Court  of 
Senon  or  sheoriff  (37  &  38  Vict)  an  order  protecting  property  which 
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14.  Certain  obligations  of  the  wife  are.  valid,  notwith- 
standing her  being  8vh  cura  Tna/rUi,  e,g.,  obligations  arising 
from  delict ;  for  wives  have  no  privilege  to  commit  crimes. 
But  if  the  punishment  resolves  into  a  pecuniary  mulct,  the 
execution  of  it  must,  from  her  incapacity  to  ftilfil,  be  sus- 
pended till  the  dissolution  of  the  marriage,  unless  the  wife 
has  a  separate  estate  exempted  from  the  jus  Tna/rUi  ;  Mv/rray 
V.  Ghuhcmi,  July  2, 1724,  M.  6079 ;  Oordon  v.  Pavn,  Dec.  6, 
1738,  M.  6079.(o) 

16.  Obligations  arising  from  contract  affect  either  the 
person  or  the  estate.  The  law  has  been  so  careful  to  protect 
wives  while  sub  cura  mariti  that  all  personal  obligations 
granted  by  a  wife,  though  with  the  husband's  consent,  as 
bonds,  bills,  &a,  are  null,(p)  with  the  following  exceptions : — 
(1)  Where  the  wife  gets  a  separate  pecvZium  or  stock,  either 
from  her  father  or  a  stranger,  for  her  own  or  her  children's 
alimony,  she  may  grant  personal  obligations  in  relation  to 
such  stock ;  NeUson  v.  Arthur,  1672,  M.  6984  ;(q)  and  by 
stronger  reason,  personal  obligations  granted  by  a  wife  are 

she  has  acquired  or  may  acquire  by  her  own  industry  after  such  desertion, 
or  which  she  has  succeeded  to  or  may  succeed  to  ;  subject  to  a  power  to 
the  husband  or  his  creditors  to  apply  for  the  recall  thereof.  After  such 
an  order  the  wife's  property  belongs  to  her  as  if  she  were  unmarried,  and 
it  has  all  the  effects  of  a  decree  of  separation.  She  may  sue  and  be  sued  ; 
24  &  25  Vict.  c.  86,  §§  1-5  ;  TumbuU  v.  TumbuU,  Jan.  14,  1864,  2  Macph. 
402  ;  Chalmen  v.  Chalmeny  March  4, 1868,  6  Macph.  547.  The  effects 
of  a  decree  of  separation  on  the  wife's  property  are  now  r^ulated  by  24 
&  25  Vict  c.  86,  §  6. 

(o)  It  is  quite  fixed  that  a  husband  or  his  estate  is  not  liable  to  repara- 
tion for  his  wife's  deHct,  or  ^puam-deUct,  e,g,,  slander ;  Chalmers  v. 
BaUUe,  M.  6083,  3  Pat.  App.  213  ;  Ban  v.  NeitSonSy  March  20, 1868, 
6  Macph.  651. 

(p)  But  apparently  only  ope  exceptioniSf  and  such  obligations  may  be 
homologated  by  the  wife  if  she  survive  the  dissolution  of  the  marriage  ; 
see  Inst.,  iii.  3.  47  ;  Gordon  v.  Farqvhar,  1766,  5  B.  S.  932  ;  Thomson  v. 
StewaH,  Feb.  11, 1840,  2  D.  564  ;  Shaw's  Bell's  Com.,  19,  n. 

(q)  This  doctrine,  which  is  still  more  broadly  stated  in  the  Inst,  L  c, 
''  is  now  held  to  be  erroneous,  and  the  only  exception  to  the  rule  which 
is  admitted  is  where  the  personal  obligation  has  been  granted  for  some- 
thing which  has  been  in  remversum  of  the  wife  ;  Harvey  v.  Chessds,  1791, 
Bell's  Cases,  255."— MoiR.  But  see  Bell's  Pr.  1612,  and  tupra,  §  12, 
note  (k\ 
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good  when  her  peraoo  is  actually  withdrawn  from  the  hus- 
band's power  by  a  judicial  separation,  (r)      (2)    A   wife's 
personal  obligation  granted  in  the  form  of  a  deed  inter  vivos 
is  valid  if  it  is  not  to  take  effect  till  her  death ;  OolqvJioun  (L. 
TUlieheum)  v.  Boaebank,  Feb.  1720,  M.  5973.(«)    (3)  Where  Ooaknustof  • 
the  wife  is  by  the  husband  proBposita  riegotUs,  intrusted  with  ^^^^ 
the  management  either  of  a  particular  branch  of  business  or 
of  his  whole  affairs,  all  the  contracts  she  enters  into  in  the 
exercise  of  her  pro^oaituTa  are  effectual,  even  though  they 
be  not  reduced  to  writing,  but  should  arise  merely  ex  re,  from 
fiumishings  made  to  her.     But  such  obligations  have  no  force  binds  the  hus- 
against  the  wife ;  it  is  the  husband  only,  by  whose  commis-      ^  ^^^  ®^' 
aion  she  acts,  who  is  thereby  obliged.     A  prcepoaitura  may 
be  constituted,  not  only  formally  by  writing,  but  tacitly,  by 
the  wife's  being  in  use  for  a  tract  of  time  together  to  act  for 
her  husband,  while  he  either  approves  of  it  by  fulfilling  her 
deeds,  or  at  least,  being  in  the  knowledge  thereof,  connives 
at  it;  WUaon  v.  Deans,  1676,  M.  6021.(Q 

16.  A  wife,  while  she  remains  in  family  with  her  husband,  The  wife  is 
IS  considered  as  prasposita  negotixs  domesticts  ;  and,  conse-  negotiu 
quently»  may  provide  things  proper  for  the  family,  for  the  *'»*«»^*<^- 
price  whereof  the  husbtmd  is  liable,  though  they  should  be 
misapplied,  or  though  the  husband  should  have  given  her 
money  to  provide  them  elsewhere;  Dolling  v.  Mackenzie, 
1675,  IL  6005.    A  husbtmd  who  suspects  that  his  wife  may  inhibition 

against  a  wife. 

(r)  Or  when  she  is  living  separate,  engaged  in  trade  for  herself ;  Orme 
T.  DifforSf  Nov.  90,  1833,  12  S.  149.  In  such  circumstances  she  now 
generally  obtains  an  order  of  protection,  svpra,  §  13,  note  (n). 

(•)  Bankton,  L  5-67,  is  of  an  opposite  opinion,  and  Professor  Moir 
observes  that  this  point  ^  can  hardly  be  considered  as  settled ;''  referring 
to  MilUr  V.  Miku^s  2V«.,  Feb.  3, 1859, 21  D.  377,  "  in  which  the  question 
of  power  of  the  married  woman  to  grant  such  a  document  was  not  decided, 
the  Goort  having  held  that,  whether  the  writing  imported  a  bequest  or 
an  obligation,  and  whatever  might  be  its  validity  in  the  latter  case,  it  had 
fkHem  from  the  predecease  of  the  party  in  whose  favour  it  was  conceived.** 

(i)  Bat  this  distinction  is  to  be  observed,  '*  if  she  is  allowed  to  manage 
a  paiticnlar  department,  such  as  a  shop,  tavern,  or  lodging-house,  the 
prmponhau  will  embrace  the  power  of  ordering  goods,  or  whatever  may 
be  enential  to  the  carzying  on  of  the  trade.  But  to  enable  her  to  uplift 
money,  or  grant  a  binddng  receipt,  she  must  have  an  authority  in  writ- 
mg ;  BelFs  Pr.  1667  ;  Enk.,  L  6, 2a''— Mom. 


72  OF  MARRIAGE.  [B.  I. 

hurt  bis  fortune  by  bigb  living  may  use  tbe  remedy  of  inhi- 
bition against  her;  by  which  all  persons  are  interpelled  from 
contracting  with  her  or  giving  her  credit.  After  the  com- 
pleting of  this  dihgence,(ti)  whereby  the  prceposUura  falls, 
the  wife  cannot  bind  the  husband,  unless  for  such  reasonable 
furnishings  as  he  cannot  instruct  that  he  provided  her  with 
aliunde.{v)  As  every  man,  and  consequently  every  husband, 
has  a  right  to  remove  his  managers  at  pleasure,  inhibition 
may  pass  at  the  suit  of  the  husband  against  the  wife,  though 
he  should  not  offer  to  justify  that  measure  by  an  actual  proof 
of  the  extravagance  or  profuseness  of  her  temper ;  C.  of  CaUh- 
71688  V.  E.  Caithne88,  M.  6025. 
Rights  ftffeot-  17,  As  to  the  rights  granted  by  the  wife  affecting  her 
i^eertftte;  estate;  she  has  no  moveable  estate,  except  her  parapher- 
(27, 28)  nalia;{w)  and  those  she  may  lien  or  impignorate,  with  consent 
of  the  husband  as  curator,  otherwise  not ;  Oemmil  v.  Yule, 
July  11, 1735,  M.  5997.  She  can  even,  without  her  husband, 
bequeath  by  testament  her  share  of  the  goods  in  communion ; 
(x)  but  she  cannot  dispose  of  them  i/nter  vivos,  for  she  herself 
has  no  proper  right  to  them  while  the  marriage  subsists :  see 
her  heritable    MaUh&w  V.  Sibbald,  Dec.  19,  1626,  M.  5959.    A  wife  can 

eftate.  .  . 

lawfully  obUge  herself,  in  relation  to  her  heritable  estate, 
with  consent  of  her  husband ;  for  though  her  person  is  in 
some  sense  sunk  by  the  marriage,  she  continues  capable  of 
holding  a  real  estate ;  and  in  such  obligations  her  estate  is 
considered,  and  not  her  person;  Eleis  v.  Keith,  Dec.  15, 
1665,  M.  5987 ;  Bruce  v.  Paterson,  January  23, 1678,  M.  5965. 
A  husband,  though  he  be  curator  to  his  wife,  can,  by  his  accept- 
ance or  intervention,  authorise  rights  granted  by  her  in  his  own 
favour ;  for  a  husband's  curatory  is  not  intended  only  for  the 
wife's  advantage,  but  is  considered  as  a  mutual  benefit  to  both. 

(u)  See  Book  ii.  title  11,  §  2. 

(v)  Inhibition  against  a  Scotswoman  was  held  effectual  even  against 
tradesmen  in  London  ;  Topham  v.  Marshall,  1808,  M.  App.  "  Inhibi- 
tion," 2.  A  private  notice  to  an  individual  tradesman  is  equally  effectual 
so  far  as  he  is  concerned  ;  Buie  v.  Gordon,  Feb.  23,  1827,  6  S.  464,  and 
July  9,  1831,  9  S.  923. 

{w)  See  Bupra,  §§7  and  12. 

(x)  This  is  not  now  law  ;  18  Vict.  c.  23,  and  mpra,  §  7,  note  (c). 
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18.  AH  donations,  whether  by  the  wife  to  the  husband,  or  Donationi 
by  the  husband  to  the  wife,  are,  both  by  the  Roman  law  and  i^q^  and^e 
ours,  revocable  by  the  donor ;  tic  eonjugea  w/uiuo  a/more  se  "*  re^^«»*>i«- 
spolient,  L  1,  de  don.  vnt.  vir,  et  ux.  (24,1) ;  but  if  the  donor      (29. 31) 
dies  without  revocation,  the  right  becomes  absolute.    A  right 
may  be  revoked,  not  only  by  an  explicit  revocation,  but 
tacitly,  by  afterwards  conveying  to  another  the  subject  of  the 
donation,  or  by  charging  it  with  a  burden  in  favour  of  a  third 
party  ;  but  in  so  far  as  the  subject  is  not  burdened  the  dona- 
tion subsists;  Kirdoch  v.  Rait,  1674,  M.  ll,345.(y)     Though 
the  deed   should  be  granted   nominally  or  in  trust  to  a 
third  party,  it  is  subject  to  revocation  if  its  genuine  effect 
be  to  convey  a  gratuitous  right  from  one  of  the  spouses  to 
the  other ;  plus  enim  valet  quod  agitur,  quara  quod  evmuUde 
amcipitur ;  Sanders  v.  Dunlop,  Feb.  1,  1728,  ML  6108.(i?) 
Where  the  donation  is  not  pure,  it  is  not  subject  to  revoca-  Bational  or 
tion:  thus,  a  grant  made  by  the  husband  in  consequence  ^^^*^'3t 
of  the  natural  obligation  that  lies  upon  him  to  provide  for  re^^«»*>i«- 
his  wife,  is  not  revocable  unless  in  so  far  as  it  exceeds  the        (80) 
measure  of  a  rational  settlement.     Neither  are  remuneratory 
grants  revocable,  where  mutual  grants  are  made  in  considera- 
tion of  each  other,  Chisholm  v.  Lady  Brae,  Jan.  26,  1669, 
M.  6137 ;  except  where  an  onerous  cause  is  simulated,  and  a 


(y)  Contracting  of  debt  does  not  operate  as  a  revocation,  but  creditors 
may  exercise  the  husband's  power  to  revoke,  Inst.,  L  c. ;  Bell's  Pr.  1618. 
Where  there  is  no  antenuptial  contract,  a  postnuptial  deed,  making  a 
reasonable  provision  for  a  wife,  to  take  effect  after  the  dissolution  of  the 
mauiige,  is  not  revoked  by  the  husband's  sequestration  ;  Craig  v.  Chi- 
loway,  June  22,  1860,  22  D.  1211,  rev.  July  17, 1861,  4  Macq.  267.  But 
t  postnuptial  provision  for  the  wife's  aliment  during  marriage  is  revoked 
by  hii  sequestration,  because  then  the  husband  is  bound  to  support  her ; 
Dunlop  V.  Johnttatj  March  24, 1865,  3  Macph.  758,  aff.  April  2,  1867, 
5  MacpL  H.  L.  22, 1  L.  R.  S.  Ap.  109 ;  Miller  v.  Leamumth,  Nov.  21, 
1871, 10  Macph.  1C7. 

(s)  The  question  is,  whether  such  deeds  in  substance  and  reality 
import  gifts  to  the  spouse  ?  *'  It  is  not  enough  to  deprive  a  deed  of  that 
character  that  the  name  of  another  party  is  mixed  up  with  it,  or  even 
Uiat  under  the  deed  another  party  may  have  interests  separate  and 
absolute  conveyed  to  him  ;"  FenUe  v.  ColquhouHy  Dec  20,  1854, 17  D. 
SS ;  Jardim$  v.  Cf^rrie,  June  17,  1830,  8  a  937. 
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• 

donation  truly  intended ;  or  where  what  is  given  hvnc  i/nde 
by  the  husband  and  wife  bears  no  proportion  to  each  other. 
All  voluntary  contracts  of  separation,  by  which  the  wife  is 
provided  in  a  yearly  alimony,  were  by  our  more  ancient 
practice  reprobated  as  contrary  to  one  of  the  essential 
duties  of  marriage,  adherence ;  Drwnmumd  v.  Bollock, 
Feb.  11,  1634,  M.  6152;  but  by  our  later  decisions  they 
are  effectual  as  to  the  time  past,  but  revocable  either  by 
the  husband  or  wife;  Lvvvngston  v.  Begg,  Feb.  6,  1666, 
M.  6153.(a) 

Batifioation  by  19.  As  wives  are  in  the  strongest  degree  subject  to  the 
^^  influence  of  their  husbands,  third  parties  in  whose  favour 

(38-36)  ^[jgy  j^  made  grants  were  frequently  vexed  with  actions  of 
reduction,  as  if  the  grant  had  been  extorted  from  the  wife 
through  the  force  or  fear  of  the  husband.  To  secure  the 
grantees  against  this  danger  ratifications  were  introduced, 
whereby  the  wife,  appearing  before  a  judge,  declares  upon 
oath  (her  husband  not  present)  that  she  was  not  induced  to 

The  proper      errant  the  deed  ex  vi  aut  metu.    Every  deed  by  which  any 

object  ?  ...  .^  V  t  ./. 

thereof.  mterest  acc!nies  to  a  third  party  may  be  secured  by  ratifica- 

tion, though  a  consequential  benefit  should  arise  from  it  to 
the  husband,  1481,  c.  84 ;  but  pure  donations  betwixt  man 
and  wife  do  not  appear  to  be  the  proper  subjects  of  ratifica- 
tion ;  for  law  has  made  these  revocable,  as  proceeding  from 
the  love,  not  the  fear,  of  the  husband :  and  if  a  donation  by 
a  wife  were  rendered  irrevocable  by  her  ratification,  which  a 
husband  might  easily  obtain  by  the  same  methods  of  persua- 
sion which  procured  the  gift,  the  law  of  donations  betwixt 
man  and  wife  would  turn  out  a  most  unequal  one  to  the 
wife.  A  wife's  ratification  is  not  absolutely  necessary  for 
securing  the  grantee :  law,  indeed,  allows  the  wife  to  bring 
reduction  of  any  deed  she  has  not  ratified,  upon  the  head  of 
force  or  fear,  of  which,  if  she  bring  sufficient  evidence,  the 
deed  will  be  set  aside ;  but  if  she  fails  in  the  proof,  it  will 


(a)  Unless  proceeding  on  a  narrative  of  grounds  sufficient  to  sustain  a 
judicial  separation,  when  proof  will  be  allowed  in  support  of  such  a  plea ; 
Shand  v.  Shand,  Feb.  28, 1832, 10  S.  384.  See  Warrender  v.  Warrender, 
Aug.  27, 1836,  2  S.  &  M*L.  164.     , 
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Temam  effectual  to  the  receiver ;  Hay  v.  (TummiTi^,  June  28, 
1706,  M.  16,506.(6) 

20.  Marriage,  like  other  contracts,  might  by  the  Roman  Dinolntlonor 
law  be  dissolved  by  the  contrary  consent  of  parties ;  which  "'"■«*» 
unlimited  power  of  divorce,  after  it  had  been  for  some  time        (^) 
restrained,  was  again  revived  by  the   Christian  Emperor 
Justinian ;   Nov.    140,  c.  1 :  but  by  the  law  of  Scotland, 
agreeably  to  the  rules  of  our  holy  religion,  marriage  cannot 

be  dissolved  till  death,  except  by  divorce  proceeding  either 
upon  the  head  of  adultery  (Matt.  xix.  8,  9 ;  Mark  x.  11),  or 
of  wilful  desertion  (1  Cor.  vii.  15). 

21.  Marriage  is  dissolved  by  death,  either  within  year  by  death 
and  day  of  its  being  contracted,  or  after  year  and  day.     If  it  JSd  day  P' 
is  dissolved  within  year  and  day,(c)  all  rights  granted  in  con-      ,33^  ^^ 
aderation  of  the  marriage  become  void,  and  things  return  to 

the  same  condition  in  which  they  stood  before  the  marriage ; 
the  tocher  returns  to  the  wife,  or  those  from  whom  it  came ; 
and  all  the  interest,  either  legal  or  conventional,  arising  to 
the  wife  in  the  husband's  estate,  returns  to  the  husband  or 
his  heirs.  In  consequence  of  this  rule  the  right  that  the 
husband  acquires  by  marriage  to  the  wife's  moveable  estate 
determines  by  the  dissolution  within  year  and  day ;  with  this 
restriction,  that  he  \a  considered  as  a  Ixyna  fide  possessor,  in 
lelation  to  what  he  has  consumed  of  these  moveables,  upon 
the  fEuth  of  his  rights  while  it  subsisted ;  but  he  is  liable  to 
repay  the  tocher,  without  any  deduction  in  consideration  of 
his  £unily  expense  during  the  marriage ;  Gordon  v.  iTiglis, 
Feb.  23, 1681,  M.  6180.    If  these  cannot  be  restored  on  both 

(6)  **  If  force  or  fear  can  be  proved  in  the  ratification  as  well  as  in  the 
deed  ratified,  it  will  be  of  no  avail  to  protect  the  grantee  against  reduc- 
tioiL*~MoBX.  See  Inst,  i.  6,  34  ;  Bell's  Conveyancing,  i  126.  There 
k,  however,  no  express  decision  to  this  effect,  except  A.  v.  £.,  1612,  M. 
16,481,  against  which  there  is  the  authority  of  Orant  v.  Ledie,  1642,  M. 
16,483,  and  Bell's  ConL  L  142-3.   ''  Such  a  ratification  would  not  exclude 

t  challenge  upon  any  other  ground  apart  from  force  or  fear,  such  as 

fiind."—MoiB. 

(e)  Since  1854  (18  Vict  c.  23),  the  distinction  as  to  the  patrimonial 

effects  of  marriage  treated  of  in  this  section  no  longer  obtains,  and  the 

ri^xts  which  emerge  are  the  same  as  when,  under  the  former  law,  the 

<^wi^**»  took  place  after  year  and  day. 
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sides,  equity  hinders  the  restoring  of  one  party  and  not  the 
other ;  Petry  v.  Paul,  July  20, 1664,  M.  9136. 

22.  Upon  the  dissolution  of  a  marriage  after  year  and 
day,  the  surviving  husband  becomes  the  irrevocable  pro- 
prietor of  the  tocher;  and  the  wife,  where  she  survives,  is 
entitled  to  her  jointure,  or  to  her  legal  provisions  of  terce 

iS^'SidX""  ("•  ^'  §  ^^)'  *^^  ^^  relictcB  (Hi.  9,  §  5).  She  has  also  right 
monytothe  to  moumings  Suitable  to  the  husband's  quality,  and  to 
alimony  from  the  day  of  his  death  till  the  term  at  which 
her  liferent  provision,  either  legal  or  conventional,  com- 
mences :  the  measure  of  which  alimony  is  regulated  not  by 
the  extent  of  her  jointure,  but  by  the  husband's  quality  and 
fortune,  and  the  condition  of  the  family  left  by  him ;  Cred. 
of  Scot  V.  Ker,  July  15, 1713,  M.  59l6.(ci)  If  a  living  child 
be  procreated  of  the  marriage,  who  has  been  heard  to  cry, 
the  marriage  has  the  same  effect  as  if  it  had  subsisted 
beyond  the  year.  The  crying  of  the  child  is,  according  to 
Stair,  i.  4,  §  19,  the  only  evidence  that  ought  to  be  received 
of  its  being  bom  alive,  that  the  matter  may  not  be  left  to 
the  uncertain  conjectures  of  those  who  attend  the  birth  of 
children ;  but  the  doctrine  of  the  Roman  law  appears  more 
equitable,  which  admits  other  circumstances,  where  they 
are  equally  strong,  in  proof  of  that  fact ;  1.  3,  C.  de  post  her, 
(6,  29).(6)  A  day  is  adjected  to  the  year  in  majorem  em- 
dentia/m,  that  it  may  clearly  appear  that  the  year  itself  is 
elapsed ;  and  therefore  the  running  of  any  part  of  the  day 
after  the  year  has  the  same  effect  as  if  the  whole  were 
elapsed.  The  disputes  that  might  arise  from  the  dissolution 
of  a  marriage  within  the  year  are  generally  prevented  by  a 

(d)  Sheddan  v.  OibBOUy  1802,  M.  11,855.  The  leading  principle  is 
that  the  amount  shall  bear  a  proportion  to  the  husband's  quality  and 
position,  and  the  nature  of  the  establishment  which  naturally  UHb  to  be 
kept  up  in  the  interval  between  his  death  and  the  next  term ;  Baronets 
ds  BUmay  v.  OswaMt  Repr8.j  July  17, 1863,  1  Macph.  1047  ;  Palmer  v. 
Sindaity  June  27, 1811,  F.C. ;  M,  BreadaXbane,  March  11, 1843, 15  Jur. 
389  ;  Macintyrey  July  9, 1865,  3  Macph.  1074. 

(e)  Lord  Stair's  test  of  viability  appears  to  be  received  for  all  cases  in 
which  that  question  arises ;  Dobie  v.  Richardson,  1765,  M.  6183 ;  Eoherton 
V.  Moderator  of  Om,  Assembly,  Jan.  22, 1833, 11  S.  297.  But  this  condi- 
tion has  also  ceased  to  exist,  except  as  to  the  courtesy  ;  18  Vict  c  23. 
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daase  in  marriage  contracts,  that  the  interest  of  the  liusband 
and  wife  shall  continue  though  the  marriage  should  be 
dissolved  sooner  without  a  living  child.  The  legal  right 
cl  courtesy  competent  to  the  surviving  husband  is  to  be 
erplained ;  ii  9,  §  30. 

23.  Divorce  is  such  a  separation  of  married  persons,  Dinolation  hj 
during  their  lives,  as  looses  them  from  the  nuptial  tie,  and  J!^^J^^ 
leaves  them  at  freedom  to  intermarry  with  others.    Marriage,      #^  ^. 
being  by  the  canonists  numbered  among  the  sacraments,  is 
reckoned  a  bond  so  sacred  that  nothing  can  dissolve  it.    In 
the  case  of  adultery  itself,  they  allow  only  a  separation  from 
bed  and  board;  and  even  by  our  law  neither  adultery  nor 
wilful  desertion  are  grounds  which  must  necessarily  dissolve 
marriage;  they  are  only  handles  which  the  party  injured 
may  take  hold  of  to  be  free.    Cohabitation,  therefore,  by  the  Coh«liitation 
injured  -  party,  after  being  in  the  knowledge  of  the  acts  of  exdudei 
adultery,  implies  a  passing  from  the   injury ;(/)    and  no^^*^"*' 
divorce  can  proceed  which  is  carried  on  by  collusion  betwixt 
the  parties,  lest,  contrary  to  the  first  institution  of  marriage, 
they  might  disengage  themselves  by  their  own  consent; 
Waimm  v.  Oruickahanky  July  16, 1681,  M.  330.(gr)    As  by 
divorce  the  nuptial  tie  itself  is  loosed,  the  guilty  person,  as 
well  as  the  innocent  may  contract  second  marriages;  but 
in  the  case  of  divorce  upon  adultery,  marriage  is,  by  special 
statute,  prohibited  betwixt  the  two  adulterers ;  1600,  c.  20, 
a  doctrine  borrowed  firom  L.  13,  de  his  quce  ut  ind.,  34,  9,{h) 

if)  In  one  case  long  delay  was  held  to  bar  an  action  for  divorce, 
i.  jBL  T.  C.  D.y  Jnly  20, 1863, 15  D.  976.  As  to  the  nature  of  the  iacts 
infeixing  condonation  or  remiitio  injima,  see  Fairlie  y.  Fairlie,  6  Pat. 
App.  181 ;  Wemyu  t.  Wemyn^  March  20, 1866,  4  Macph.  660. 

(g)  ''It  was  at  one  time  held,  following  the  Boman  and  the  canon 
kvi,  that  recrimination  or  mntoal  goilt  was  a  bar  to  divorce  on  the 
gnmnd  of  adnlteiy.  Bat  a  different  view  has  been  taken  in  later  times ; 
and  the  effect  of  mntnal  guilt  is  not  to  bar  the  right  to  divorce,  but  to 
gtre  a  right  to  mutual  divorces,  the  consequences  of  which  would  seem 
to  be  that  neither  of  the  sx>0U8e8  can  claim  any  right  or  interest  in  the 
ertite  of  the  other."— Mom.  See  Donald  v.  Donald^  March  30, 1863, 
1  Macph.  741.  Lenocinium  or  connivance  is  also  a  bar  to  divorce ; 
DmaJH$mpm;  Wmtifyu  v.  Wtmyu^  fuprck 

(&)  This  prohibition  applies,  by  the  express  terms  of  the  statute,  only 
to  tlM  mHni^  of  adulteien  with  those  **  with  whom  they  are  dedaied 
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24.  Where  either  party  has  deserted  firom  the  other  for 
four  years  together,  that  other  may,  by  1673,  c.  55,  siie  for 
adherence  before  the  commis6ary,(i)  whose  decree  the  Session 
may  enforce  by  letters  of  homing :  if  these  have  no  eflfect, 
the  church  is  to  proceed,  first  by  admonition,  then  by  excom- 
munication; all  which  previous  steps  are  declared  to  be  a 
sufficient  ground  for  pursuing  a  divorce.  De  praxi,  the 
commissaries  pronounce  sentence  in  the  adherence  after  one 
year's  desertion ;  but  four  years  must  intervene  between  the 
first  desertion  and  the  decree  of  divorce.  By  the  instructions, 
1666,  c.  2,  the  inferior  commissaries  can  only  judge  in  the 
previous  action  of  adherence ;  the  divorce  must  be  carried 
before  the  (Commissaries  of  Eklinburgh.(  j) 

26.  The  legal  effects  of  divorce  on  the  head  of  desertion 
are  particularly  defined  by  1573,  a  55,  by  which  the  party 
offending  forfeits  the  tocher  and  the  donationea  propter 
Ti/uptias  (as  to  which  see  Nov.  117,  c.  8,  §  2).  By  these, 
when  applied  to  our  law,  must  be  understpod  the  provisions 
that  the  wife  is  entitled  to,  either  by  law  or  by  paction,  in 
consideration  of  the  tocher ;  and  the  meaning  of  the  act  is, 
that  the  offending  husband  shall  restore  the  tocher  and  forfeit 


by  a  sentence  of  the  ordinary  jadge  to  have  committed  the  adultery ; "  so 
that  a  marriage  between  adulterers  is  valid  where  there  has  not  been  a 
divorce  by  a  judicial  sentence,— or  even,  it  has  been  said,  where  the  mar- 
riage is  not  with  a  paramour  named  in  a  decree  of  divorce ;  CampheU  v. 
CaanpheU,  June  26, 1866,  4  Macph.  867,  aff.  July  16, 1867,  5  Macph.  H. 
of  L.  115 ;  BeaUie  v.  BeaUiey  Dec.  15, 1866, 5  Macph.  181. 

(t)  See  supm,  §  13,  note  (n),  as  to  lesser  remedy  of  order  of  pro- 
tection. 

( j)  This  jurisdiction  of  the  commissaries  is  now  vested  in  the  Court 
of  Session ;  see  1  Will  IV.  c.  68,  §  33 ;  24  &  25  Vict  c  86.  Under  the 
provisions  of  the  latter  statute,  it  is  **  no  longer  necessary,  prior  to  suing 
for  divorce  on  the  ground  of  desertion,  to  institute  an  action  of  adherence 
nor  to  apply  to  the  presbyteiy  as  the  old  form.  By  the  lapse  of  four  years, 
the  party  acquires  a  vested  right  to  a  divorce,  and  may  proceed  at  once 
with  an  action  for  dissolution  of  the  marriage ;  ATCallum  v.  M^CaUum, 
Feb.  13, 1865, 3  Macph.  550." — MoiB.  A  wife  seeking  this  remedy  must 
be  willing  to  '^  adhere ;"  for  ill-treatment  by  her  husband  such  as  to  compel 
her  to  live  apart  from  him  will  not  be  held  a  constructive  desertion. 
For  that  the  proper  remedy  is  an  action  of  aliment  and  separation  a  mensa 
et  ioro  ;  Bowman  v.  Bowman,  Feb.  7, 1866,  4  Macph.  384. 
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to  the  wife  all  her  provisioDs^  legal  and  conventional ;  and,  on 
ike  other  hand,  the  offending  wife  shall  forfeit  to  the  hushand 
her  tocher,  and  all  the  rights  that  would  have  belonged  to 
her  in  the  case  of  her  survivance.  This  Lord  Stair  (i.  4, 
§  20)  judges  to  be  also  the  rule  in  divorce  upon  adultery ; 
as  it  was  by  the  Roman  law,  d.  Nov.  117.(A;)  But  by  a 
decision  (Justice  v.  Murray^  1762,  M.  334)  founded  on  a 
tract  of  ancient  decisions  recovered  from  the  records,  the 
offending  husband  was  allowed  to  retain  the  tocher.(Q 


NOTE  ON  INTERNATIONAL  LAW  AS  TO  MARRIAGE, 
LEGITIMATION,  AND  DIVORCE 

The  leading  points  of  international  law  relative  to  marriage  which  Marriage  valid 
have  been  determined  may  here  be  adverted  to : — "  A  marriage,  ^^  ^^ 
wherever  it  has  been  validly  celebrated,  is  a  marriage  all  the  world  ceUbratianii. 
over ;  bat  it  must  be  celebrated  according  to  the  law  of  the  country 
where  it  takes  place.    A  marriage,  for  instance,  between  two  Scotch 
persons  in  England,  by  simple  acknowledgment  of  each  other  before 
witnesses  as  husband  and  wife,  would  of  itself  be  of  no  avail    But  Comeqaenoei 
if  the  marriage  la  once  validly  contracted  secundum  legem  loci,  the  fgijJ^J^^^ 


incidents  and  oonsequenoes  of  that  marriage,  both  as  regards  the  band's  domi- 
parties  and  the  offspring,  depend  on  the  domicile  of  the  husband, 
mce  the  wife's  domicile,  in  the  general  case,  follows  his.     Scotch 
parties  domiciled  in  Scotland  go  into  England  and  celebrate  a  mar- 

(jk)  **  Death  before  decree  of  divorce  bars  these  consequences,  for  they 
follow,  not  upon  the  adultery,  however  clearly  proved,  but  upon  the 
decree  of  divorce  itself ;  Ckment  v.  Sindair,  March  4, 1762,  M.  337.  The 
fights  of  the  parties  are  fixed  as  at  the  date  of  the  decree,  and  the  innocent 
party  can  claim  no  right  or  interest  in  any  estate  afterwards  acquired  ; 
B.  cf  Elgin  y.  Ferguitofh  Jan.  26, 1827,  5  S.  243."— Moir. 

(i)  TbiB  case  has  been  questioned ;  see  Inst,  L  6,  48,  and  Ivory's 
Hotos ;  JchauUme  BeatUe  v.  DalzeU,  Feb.  7, 1868,  6  Macph.  333,  where 
it  was  held  that  the  rule  applies  to  a  sum  settled  by  the  wife's  father 
on  the  husband,  and  that  the  forfeiture  afifects  the  guilty  husband's 
sflsigDees ;  see  JoktuUme  BeatUe  v.  JohntUme,  Feb.  5,  1867,  6  Macph. 
340,  ^  If  the  wife  claims  the  benefit  of  provisions,  she  cannot  claim 
also  the  toehery  which  ii  the  oonsideiation  for  these." — Per  Loan  Wssr- 
Busr  in  Hmtn  t.  Fatrfukar^  Feb.  22, 1872,  H.  L.  10  Macph.  26* 
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DiToroe: 
Scotch  law 


riageihereaooordingtothelawof  Exigland;  the  marriage  is  a  Scotch 
marriage,  and  the  consequences  which  flow  froir  it  are  regulated 
by  Scotch  law,  whether  as  regards  the  children  b(  m  before  or  after 
the  marriaga  Again,  English  parties  having  so  Scotch  domicile 
come  into  Scotland  and  are  married  here,  but  the  marriage  remains 
to  all  intents  an  English  marriage.  Thus,  where  the  marriage  is  an 
English  marriage,  i.e.,  contracted  with  reference  to  a  permanent 
English  domicile,  all  the  rights  which  the  English  law  confers  on 
the  wife  belong  to  her,  and  may  be  enforced  by  her  in  a  Scotch  court. 
A  remarkable  instance  of  this  adherence  of  English  rights  to  a  Scotch 
party,  and  of  her  right  to  demand  in  a  Scotch  court  the  same  reme- 
dies which  would  have  been  competent  to  her  in  England,  is  afforded 
by  the  case  of  the  Duchess  of  Bttckingham  v.  Winterbotham,  June  1 3, 
1851,  13  D.  1129.  So,  in  questions  of  legitimation  per  subsequens 
nKUrimaniumf  it  is  now  settled,  to  use  the  words  of  Lord  Brougham, 
<  that  the  child  of  a  Scotchman,  though  bom  in  England,  becomes 
legitimate  for  all  civil  purposes  in  Scotland  by  the  subsequent  mar- 
riage of  the  parents  in  England,  if  the  domicile  of  the  father  was 
and  continued  throughout  to  be  in  Scotland;'  JfacdauaU  v.  (7.  Dal- 
housie,  and  Munro  v.  M^nro,  Nov.  15, 1837, 16  S.  6,  rev.  Aug.  10, 
1840,  1  Bob.  475,  492,  605 ;  lioss  v.  Munro,  May  15,  1827,  5  S. 
605,  rev.  July  14,  1830,  4  W.  <k  S.  289.  Although,  in  regard  to 
personal  status  and  right  to  heritable  succession  in  Scotland,  these 
judgments  are  conclusive  in  favour  of  the  legitimation  of  the  child, 
it  is  held  in  England  that  the  rule  of  inheritance,  according  to 
which  the  land  shall  not  go  to  the  eldest  lawful  son,  but  to  the 
eldest  son  bom  in  lawful  wedlock  actually  and  in  &ct,  and  not 
according  to  the  fiction  of  Scotch  law,  is  a  rule  incorporated  with 
the  land,  with  which  the  law  will  not  suffer  any  foreign  law  to 
interfere ;  consequently,  it  was  found  that  a  person  legitimated  per 
suhsequens  mairimonium  could  not  inherit  real  estate  in  England ; 
Birtwhistle  v.  VardiU,  6  B.  <fc  C.  430,  aff.  7  C.  <fc  F.  935,  9  Bligh 
48,  1  Rob.  App.  627." 

"  It  has  long  been  a  fixed  rule  in  the  law  of  Scotland  to  dis 
regard  the  peculiar  rules  of  other  countries  with  regard  to  marriage, 
and  to  give  or  withhold  the  remedy  of  divorce  according  to  the  rules 
applicable  to  a  marriage  in  Scotland,  thus  giving  to  English  parties 
a  remedy  which  they  would  not  have  had  from  the  tribunals  of 
their  own  country,  and  occasionally  denying  to  foreign  parties 
the  privilege  which  they  would  have  had  in  their  own  country, 
where   divorce   may  be   obtained  on  grounds  such  as    inoom- 
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pttibility  of  temper,  or  other  grounds  which  the  law  of  Scotland 
dlBregards." 

"  While  the  Scotch  courts  thus  asserted  their  privilege  of  divorce,  English  law. 
er^i  in  the  case  of  English  parties,  the  English  courts  adhering  to 
their  own  viewsof  the  indissolubility  of  an  English  marriage,  treated 
the  divorcee  so  granted  as  a  mere  nullity.  And  accordingly,  in  the 
case  of  Lolly y  Russ.  &  Ry.  239,  where  an  English  marriage  had  been 
dissolved  by  the  Scotch  courts,  and  the  man,  believing  himself  to  be 
free,  had  returned  to  England  and  married  a  second  wife,  in  a  cri- 
minal suit  for  bigamy  his  plea,  founded  on  the  validity  of  the  Scotch 
divorce,  was  repelled.  On  the  other  hand,  in  Warrender  v.  Wcurrenr 
der,  June  26,  1834,  12  S.  847  and  885,  aff.  Aug.  1835,  2  S.  and 
M'L.  154,  Lord  Brougham  strongly  condemned  the  English  doctrine, 
and  treated  the  view,  that  indissolubility  was  of  the  essence  of  the 
oontr&ct,  as  a  mere  peHUo  principiiy  founded  on  the  fallacy  of  con- 
founding the  incident  with  the  essence.  But  he  professed  to  say 
that  it  was  not  necessary  to  impeach  the  authority  of  LoUxfs  case : 
that  that  judgment  merely  fixed  the  point  that  an  English  marriage 
'  could  not  be  dissolved  in  the  courts  of  any  other  country,  far  Eng- 
Uth  purpoaes; '  and  that  there  was  nothing  legally  impossible  '  in  a 
divorce  being  valid  in  the  one  country  which  the  courts  of  another 
may  hold  a  nullity;' — a  result  than  which  it  is  scarcely  possible  to 
conceive  anything  more  unsatisfactory.  But  although  there  seems  to 
have  been  a  strong  determination  in  England  not  to  admit  that  the 
case  of  LoUt/  was  wrongly  decided,  the  judgment  of  the  case  of  Wcmt- 
render g&ve  a  final  blow  to  the  doctrine  of  the  absolute  indissolubility 
of  an  English  marriage  by  the  Scotch  courts  imder  any  circumstances. 
lliereafter  there  is  visible  in  the  English  courts  an  anxiety  to  intro- 
duce a  new  element,  and  to  hold  that  Scotch  divorces  were  only  to 
be  hdd  as  nullities  where  the  parties  had  not  at  the  time  of  the 
divorce  a  true  domicile  or  domicile  of  succession  in  Scotland.  This 
is  apparent  from  the  observations  of  Dr.  Lushington  in  Conway 
V.  Becaeley,  3  Hagg.  Cona  639.  See  also  ToUemacIte,  July  9, 1860. 
As  mere  desertion  is  not  admitted  as  a  ground  of  divorce  by  the  Act 
20  ^  21  Vict  c  85,  it  seems  doubtful  whether  a  decree  of  divorce 
pnmoimcedfon  that  ground  by  a  Scotch  court  would  receive  effect  in 
England.  If  tiiere  be  jurisdiction  in  the  Scotch  courts  founded  on  Jnrisdiciion  in 
the  bond  Jute  and  permanent  domicile  of  the  husband  in  Scotland,  ^^^®* 
the  adnlteiy  on  which  the  divorce  is  granted  need  not  to  have  been 
committed  in  Scotland.  But  in  cases  where  the  parties  have  had  a 
domicile  simply  of  forty  days  in  Scotland,  the  fact  of  the  adultery 
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being  committed  in  this  country  haa  been  held  to  support  the  juris- 
diction which  would  otherwise  have  been  excluded;  Oldaker  v. 
Goldneyy  Feb.  20, 1834, 12  S.  468.     On  the  other  hand,  in  Jack  v. 
Jackf  Feb.  7,  1862,  24  D.  467,  an  opinion  was  expressed  by  the 
majority  of  the  whole  Court  that  in  questions  of  divorce  on  the 
ground  of  adultery,  domicile  forms  the  only  ground  of  jurisdiction ; 
and  that  neither  the  place  where  the  contract  was  entered  into  nor 
the  place  where  the  adultery  was  committed  is  of  any  importance  in 
the  question  of  juiisdiction.     Ringer  v.  ChwrchilUy  Jan.  15,  1840, 
2  D.  307,  fixes  the  principle  that  the  domicile  of  the  husband  is  the 
domicile  of  the  wife  only  in  the  case  where  that  domicile  truly 
forms  the  husband's  home  in  the  ordinary  sense  of  the  word,  as 
distinguished  from  the  place  in  which  he  haa  only  had  a  short  and 
temporary  residence,  such  as  that  of  forty  days,  which  would  have 
grounded  jurisdiction  against  himself.     It  may  now  be  held  that  in 
order  to  make  the  domicile  of  the  wife  follow  that  of  the  husband, 
so  as  to  found  jurisdiction  against  her  in  the  Scotch  courts  in  a 
question  of  divorce,  while  she  herself  is  de  facto  resident  in  England 
and  has  never  received  any  personal  citation  in  Scotland,  the 
husband  must  have  acquired  such  a  domicile  in  Scotland  as  would 
r^ulate  his  succession  in  case  of  his  dying  there  intestate :  in  other 
words,  that  he  must  have  become  animo  remaaiendi  a  domiciled 
Scotchman ;  Pitt  v.  Pitt,  July  19,  1862,  24  D.  1444,  rev.  1  Macph. 
106 ;  4  Macq.  627."— MoiR. 


(1.2) 

Pupillarity 

BCinority. 
Majoritj. 


TIT.  VII. — OP  MINORS,  AND  THEIB  TUTORS  AND  CURATORS. 

1,  The  stages  of  life  principally  distinguished  in  law  are, 
pupillarity,  puberty  or  minority,  and  majority.  A  child  is 
under  pupillarity  from  the  birth  till  fourteen  years  of  age  if 
a  male,  and  till  twelve  if  a  female.  Minority  begins  where 
pupillarity  ends,  and  continues  till  majority,  which  by  the 
law  of  Scotland  is  the  age  of  twenty-one  years  complete 
both  in  males  and  females ;  but  minority,  in  a  large  sense, 
includes  all  under  age,  whether  pupils  or  pvheres.  Because 
pupils  cannot  in  any  degree  act  for  themselves,  and  minors 
seldom  with  discretion,  pupils  are  put  by  law  under  the 
power  of  tutors,  and  minors  may  put  themselves  under  the 
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direction  of  curators.    Tutoiy  is  a  power  and  faculty  to  Tutory. 
govern  the  person  and  administer  the  estate  of  a  pupil. 
Tutors  are  either  nominate,  of  law,  or  datvve,  which  answers 
to  the  tutores  testa/meTUarii,  legUvmi,  and  dativi,  of  the 
Roman  law. 

2.  A  tutor-nominate  is  he  who  is  named  by  a  father  in  Tutor- 
his  testament  or  other  writing  to  a  lawful  child.    As  the*^™*^*** 
right  of  naming  tutors  proceeds  from  the  fatherly  power,         ^^) 
those  who  are  named  by  a  mother  or  stranger  are  not  proper  ^®  ^^^^ 

^    ,     .  ° ,  ^     ^      only  can  name 

tutors ;  their  powers  are  limited  to  the  special  estate  left  to  tuton. 
the  pupil ;  and  therefore,  their  being  named  cannot  hinder 
the  pupil  from  getting  one  who  may  defend  his  person,  and 
manage  his  other  estate.  The  nomination  of  tutors  being 
entirely  pendent  on  the  will  of  the  father,  may  be  altered  aA 
his  pleasure,  even  though  it  should  have  been  engrossed  in  a 
writing,  in  its  nature  irrevocable,  as  a  disposition.  A  tutor- 
nominate  is  not  obliged  to  give  caution  for  the  faithful 
discharge  of  his  office,  because  his  fidelity  is  presumed  to 
have  been  sufficiently  known  to  the  father.(m) 

3.  K  there  be  no  nomination  by  the  father,  or  if  the  Tutor  of  law, 
tutors-nominate  do  not  accept,  or  if  the  nomination  falls  by         ^4^ 
death  or  otherwise,  there  is  place  for  a  tutor  of  law ;  so 

called  because  he  succeeds  by  the  mere  disposition  of  law. 

This  sort  of  tutory  devolved  by  the  ancient  Roman  law,  and  devolves  on 

devolves  also  by  ours,  upon  the  next  agnate ;  but  the  word  J^^f  * 

agnate  is  differently  understood  in  our  law  and  in  theirs. 

Agnates,  in  the  sense  of  the  Roman  law,  were  those  whose  Agnates,  who? 

propinquity  was  connected  by  males  only;  in  the  relation 

of  cognates,  one  or  more    females  were   interposed.    We 

understand  by  agnates  all  those  who  are  related  by  the 

Eskther,  even  though  females  intervene;   and   by  cognates 

those  who  are  related  by  the  mother. 

4.  Where  there  are  two  or  more  agnates  equally  near  to         (5) 
the  pu|Hl,  he  who  is  entitled  to  the  pupil's  legal  succession 

EeJIs  to  be  preferred  to  the  others,  because  it  is  presumed  that 

he  will  be  the  most  diligent  in  preserving  the  estate.    But  as  Not  intmsted 

with  tiie  per- 
~  son  of  the 

(m)  Unless  his  condition  shall  change,  and  this  be  represented  to  the  ^  ^ 
coart;  lfl9e,ca  '^'^^ 
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the  law  suspects  that  he  may  not  be  over  carefiil  to  preserve 
a  life  which  stands  in  the  way  of  his  own  interest,  this  sort 
of  tutor  is  excluded  from  the  custody  of  the  pupil's  person, 
which  is  commonly  committed  to  the  mother  while  a  widow, 
until  the  pupil  be  seven  years  old ;  and  in  default  of  the 
mother,  to  the  next  cognate.('n.)      The  tutor  of  law  must  be 
Form  of  de-     at  least  twenty-five  years  of  age,  1474,  c.  52.    He  is  served 
^]^.  *      'or  declared  by  a  jury  of  sworn  men,  who  are  called  upon  a 
brief  issuing  from  the  Chancery,  which  is  directed  to  any 
judge  having  jurisdiction;  Stuart  v.  Henderson,  March  8, 
1636,  M.  9585.(o)    He  must  give  security  before  he  enters 
upon  the  management,  (p) 
Tutor-dative,  5.  If  no  tutor  of  law  demands  the  office,  any  person, 

(8)  even  a  stranger,  may  apply  for  a  tutory-dative.(5')  But 
because  a  tutor  of  law  ought  to  be  allowed  a  competent 
time  to  deliberate  whether  he  will  serve  or  not,  no  tutoiy- 
dative  can  be  given  till  the  elapsing  of  a  year  from  the  time 
at  which  the  tutor  of  law  had  first  a  right  to  serve,  i.e., 
till  a  year  after  the  death  of  the  deceased,  if  the  father  has 
named  no  tutors ;  and  if  he  has  named  tutors  who  have  ac- 
cepted, a  year  after  the  nomination  falls  by  the  death  or  in- 
named  by  the  capacity  of  the  nominees.  It  is  the  King  alone,  as  the  father 
"^*  of  his  country,  who  gives  tutors-dative,  by  his  Court  of  Ex- 

chequer ;(r)  and  no  gift  of  tutory  can  pass  in  Exchequer 
without  the  citation  or  consent  of  the  next  of  kin  to  the 
pupil,  both  by  the  father  and  mother,  1672,  c.  2 ;  nor  till  the 

(n)  The  tendency  of  the  more  recent  law  is  to  leave  the  custody  of 
children  with  the  mother,  even  after  this  age ;  Campbell  v.  Campbell, 
March  7, 1833, 11 S.  544 ;  Fraser,  Par.  &  Ch.,  2nd  ed.,  218 ;  Johnson  v.  Otto, 
11 D.  718  ;  A.  B.  v.  C,  D.,  12  D.  1297.  But  if  that  would  be  disadvantage- 
ous to  the  children,  they  will  be  removed  even  at  an  earlier  age  ;  WaUcer 
V.  fValker,  March  10, 1824, 2  S.  788  ;  Buchan  v.  Cardross,  May  27, 1842, 
4  D.  1268  ;  Denny  v.  M'Nish,  Jan.  16,  1863,  1  Macph.  268  ;  Muir  v. 
Milligan,  July,  1868,  6  Macph.  1126. 

(o)  As  to  advocations  of  such  brieves,  see  1  &  2  Geo.  IV.  c.  38  ;  1  & 
2  Vict.  c.  86  ;  Goodwin  v.  Sawers,  June  6,  1841,  F.C.,  and  3  D.  996, 
June  24,  1842,  4  D.  1451. 

(p)  See  farther  the  Pupils'  Protection  Act,  12  &  13  Vict.  c.  51,  §  26. 

(q)  A  person  entitled  to  serve  tutor-at-Law  has  been  appointed  tutor- 
dative  ;  Urquhart,  petr,,  March  2, 1860,  22  D.  932. 

(r)  Now  by  the  Court  of  Session,  19  &  20  Vict.  c.  56,  §  19. 


(9) 
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tator  giv^  security,  recorded  in  the  Books  of  Exchequer. 

(«)    There  is  no  room  for  a  tutor  of  law,  or  tutor-dative,  ^  ^^^  be  no 

while  a  tutor-nominate  can  be  hoped  for :  and  tutors  of  law,  tive  or  datiye. 

or  dative,  even  after  they  hav^  begun  to  act,  may  be  excluded        (3^  4) 

by  the  tutor-nominate,  as  soon  as  he  offers  to  accept,  unless 

he  has  expressly  renounced  the  office ;  Campbell  v.  Campbell, 

July  6,  1627,  M.  16,246.     If  a  pupil  be  without  tutors  of  any         (l<» 

kind,  the  Court  of  Session  will,  at  the  suit  of  any  kinsman, 

name  a  factor  (stewart)  for  the  management  of  the  pupil's  Judioial  factor 

estate,  who  must  conduct  himself  by  the  rules  laid  down  ^'*™"^°'* 

Act  a,  Feb.  13, 1730.(<) 

6.  After  the  years  of  pupillarity  are  over,  the  minor  is  CuratorB,  in 
considered  as  capable  of  acting  by  himself,  if  he  has  confi-  J^p^^^fwi 
dence  enough  of  his  own  capacity  and  prudence.     The  only  ^i^o"* 
two  cases  in  which  curators  are  imposed  upon  minors,  are — 
(1)  Where  they  are  named  by  the  father  in  liege  poustie  (or 
in  a  state  of  health),  in  consequence  of  1696,  c.   8.      (2) 
Where  the  taiher  is  himself  alive  ;  for  a  father  is  ipso  jure,  The  father  u 
without  any  service,  administrator,  that  is,  both  tutor  and  cSratoH»  hb 
curator  of  law  to  his  children,  in  relation  to  whatever  estate  c^d^i^ 
may  Ml  to  them  during  their  minority.     This  right  in  the      (i  6. 64) 
(Either  does  not  extend  to  grandchildren ;  L,  Lamirigton  v. 
Jolly,  M.  16,306  ;  nor  to  such  even  of  his  immediate  children 
as  are  forisfamiliated,  arg,  Mackenzie  v.  Fairholm,  1666,  M. 
8959,  8961  iu)  neither  has  it  place  in  subjects  which  are  left 

{$)  See  12  &  13  Vict  c.  51,  §  25. 

(!)  **  The  poweiB  of  such  iJEtctors  are  mach  the  same  as  those  of  tutors 
of  law  ;  and  their  duties  and  responsibilities  are  defined  by  the  Acts  of 
Sedenmt,  July  31, 1790,  Dec  25, 1718,  and  Feb.  13,  1730,  and  by  the 
recent  Act  12  &  13  Vict.  cap.  51  (Pupils  Protection  Act).  The  facility 
of  obtaining  these  appointments,  if  assented  to  by  those  who  have  the 
chief  interest  in  the  pupil's  succession  or  welfeire,  is  daily  increasing  their 
number  and  diminishing  that  of  applications  for  a  tutory  of  law.  And 
as  the  tatory  at  law  was  gratuitous,  while  the  factor  loco  tutoris  is  re- 
munerated by  fixed  fees,  the  latter  is  on  the  whole  more  satisfactory.  '  I 
Hke  fiictors  loco  tuioriSf  said  Lord  Auchinleck  (Hailes,  p.  360), '  for  they 
lenre  for  hire^  and  consequently  better  than  those  who  serve  for  con- 
idence'  sake' " — MoiB. 

(tt)  It  has  been  held  that  the  mere  fact  of  marriage  does  not  amount 
to  ionMlamniBtion ;  Anderson  v.  Cation,  Nov.  28, 1828,  7  S.  78,  Nov.  15, 
1833, 11  8.  10  ;  see  Fraaer,  Par.  &  €h.,  2nd  ed.,  349,  350. 


86  OF  MINOBS,  AND  THEIR  [B.  I. 

by  a  stranger  to  the  minor,  exclusive  of  the  fether's  adminis- 
Form  of  chooB-  tration.    If  the  minor  chooses  to  be  under  the  direction  of 
curators,  he  must  raise  and  execute  a  summons  citing  at 
^   '        least  two  of  the  next  of  kin  to  appear  before  his  own  judge- 
ordinary,(t;)  upon  nine  days'  warning,  1555,  c.  35.    At  the 
day  and  place  of  appearance,  he  oflFers  to  the  judge  a  list  of 
those  whom  he  intends  for  his  curators:  such  of  them  as 
resolve  to  undertake  the  office  must  sign  their  acceptance,(t(;) 
and  give  caution ;  upon  which  an  act  of  curatory  is  extracted. 
Curator  a<2  7-  These  curators  are  styled  ad  Tiegotia  to  distinguish 

them  from  another  sort  called  curators  ad  lites,  who  are 
^^^^         authorised  by  the  judge  to  concur  with  a  pupil  or  minor  in 
actions  of  law,  either  where  he  is  without  tutors  and  curators, 
or  where  his  tutors  or  curators  are  parties  to  the  suit.(ic) 
This  sort  is  not  obliged  to  give  caution,  because  they  have 
no  intermeddling  with   the  minor's  estate:  they  are  ap- 
pointed for  a  special  purpose ;  and  when  that  is  over,  their 
office  is  at  an  end;    Baird,  cfcc,  petrs,,   Jan.    13,    1741, 
Whodebacred  M.   16,346.    Women  were,  by  the  Roman  law,   debarred 
iiS^OTnito^.   fr^^  ^^^  offices  both  of  tutory  and   curatory,   except  in 
Women,  in      special  cases :  with  us  they  are  capable,  under  the  following 
restrictions — (1)  The  office  of  a  female  tutor  or  curator  falls 
by  her  marriage,  even  though  the  nomination  should  provide 
otherwise ;  for  after  she  is  herself  subjected  to  the  power  of 
a  husband  she  is  incapable  of  having  any  person  under  her 


(12,29) 


(v)  The  proceedings  may  be  either  before  the  sheriff  or  the  Couit  of 
Session. 

(w)  See  as  to  the  conclusiveness  of  a  minate  of  acceptance  signed  by 
testamentary  tutors  by  initials,  but  not  acted  on,  Bruce  v.  HamiUonj 
Dec.  23,  1854, 17  D.  265.  It  would  seem  that  acceptance  may  be  rebus 
4p9i8  etfactiSf  ib, 

(x)  This  is  done  only  when  the  pupil  has  come  into  Court  If  it  is 
not  done  the  decree  is  not  null,  but  has  only  the  effect  of  a  decree  in  ab- 
sence ;  Sinclair  v.  Stark,  Jan.  16,  1828,  6  S.  336 ;  Sinclair  v.  Braion, 
March  3,  1835,  13  S.  694,  H.  of  L.,  July  17,  1835,  2  S.  &  M*L.  103 
heard  on  remit,  March  9,  1837, 15  S.  770 ;  Agnew  v.  E,  of  Stair,  July  31, 
1822, 1  S.  Ap.  333.  Proceedings  against  a  pupil  who  has  tutors,  in  wliich 
they  are  not  made  parties  in  the  summons,  even  although  they  appear  in 
another  character,  are  reducible  ;  Craven  v.  Elibanks  Trs,,  March  9, 1854, 
16  D.  811. 
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power;  Stuart  v.  Henderson,  March  8,  1636, ^M.  9585.(y) 
(2)  No  woman  can  be  tutor  of  law :  for  that  sort  is  marked 
out,  purely  on  the  score  of  blood,  without  any  regard  to 
personal  qualities.     Papists  are  declared  incapable  of  tutory  Paipigti. 
or  curatory  by  1700,  c.  3.(z)    Where  the  minor  has  more 
tutors  and  curators  than  one,  who  are  called  in  the  nomination 
to  the  joint  management,  they  must  all  concur  in  every  act  of  What  number 
administration:  where  a  certain  number  is  named   for  a 
quorum,  that  number  must  concur :  where  any  one  is  named        ^^^^ 
nne  quo  7um,  no  act  is  valid  without  that  one's  special  con- 
currence.(a)     But  if  they  are  named  without  any  of  these 
limitations,  the  concurrence  of  the  majority  of  the  nominees 
then  alive  is  sufficient. 

8.  In  this,  tutory  differs  from  curatory,  that  as  pupils  are  Difference 
ino^ble  of  consent,  they  have  no  person  capable  of  acting,  ^j'^uratory^ 
which  defect  the  tutor  supplies  ;(6)  but  a  minor  pvhea  can 
act  for  himself.  Hence  the  tutor  subscribes  alone  all  deeds 
of  administration ;  but  in  curatory  it  is  the  minor  who  sub- 
scribes as  the  proper  party ;  the  curator  does  no  more  than 
consent.  Hence  also  the  persons  of  pupils  are  under  the 
power  either  of  their  tutors  or  of  their  nearest  cognates; 
but  the  minor,  after  pupillarity.  has  the  disposal  of  his  own 
person,  and  may  reside  where  he  pleases ;  Scott  v.  Ken/nedy, 
1675,  M.  8970.  In  this  sense  the  rule  of  the  Roman  law 
may  be  understood,  tvior  datur  persoruB,  curator  reL  In 
most  other  particulars,  the  nature,  the  powers,  and  the 
duties  of  the  two  offices  coincide.  Both  tutors  and  curators 
must,  previous  to  their  administration,  make  a  judicial  in-  Tutorial  and 
ventory,(c)  subscribed  by  them  and  the  next  of  kin,  before  inveutories. 

(y)  Sioddart  v.  Euiherfwdy  June  30,  1812,  F.C.    Neither  wiU  the       ^^'  ^^ 
Coait  in  general  appoint  a  woman  to  be  ilEtctrix  hco  ivJtoris ;  not  even  a 
mother  to  her  own  children  ;  Oailovxty,  Feb.  1,  1855, 17  D.  321. 

(s)  Repealed  by  10  Geo.  IV.  c  7,  §  10  (Roman  Catholic  Belief  Act). 

(a)  Yen  t.  Hyndfard,  1791,  M.  16,738,  BeU's  8vo  Ca.  554  ;  BeU's  Pr. 
3074. 

(b)  "  A  tutor  acts  for  the  pupil,  who  is  himself  considered  nobody ; 
whereas  a  minor  acts  with  his  curator ;  *^  DcUgleish  v.  HamtUon,  1752, 
M.S184. 

(c)  In  regard  to  this,  tutors  dative  and  at  law,  factors  loco  tutorU,  cura- 
ton  hamiij  and  ordinary  curators,  are  now  subject  to  the  provisions  of  the 
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acts  of  ad- 
ministration; 

(16.24) 


the  minor's  judge-ordinary,  of  his  whole  estate,  personal  and 
real ;  of  which  one  subscribed  duplicate  is  to  be  kept  by  the 
tutors  or  curators  themselves ;  another  by  the  next  of  kin  on 
the  feither's  side ;  and  a  third  by  the  next  of  kin  on  the 
mother's.  If  any  estate  belonging  to  the  minor  shall  after- 
wards come  to  their  knowledge,  they  must  add  it  to  the 
inventory  within  two  months  after  their  attaining  possession 
thereof.  Should  they  neglect  this,  the  minors  debtors  arc 
not  obliged  to  make  payment  to  them;  they  may  be  removed 
from  their  offices  as  suspected,  and  they  are  entitled  to  no 
allowance  for  the  sums  disbursed  by  them  in  the  minor's 
aflFairs,  1672,  c.  2;  which  last  penalty  does  not  reach  to  the 
expense  laid  out  upon  the  minor's  entertainment,  or  upon 
his  lands  and  houses.  Act  S.,  Feb.  26, 1693,  nor  even  to  sums 
expended  in  completing  his  titles,  July  18, 1707,  Yeaman  v. 
Orieves,  M.  16,323^d) 

9.  Tutors  and  curators  have  power  to  sue  for  and  levy 
the  minor's  rents,  interest,  and  even  principal  sums,  if  his 
necessities  call  for  it ;  to  grant  acquittances  to  the  debtors, 
and  to  name  factors  or  stewards,  with  reasonable  salaries. 
They  may  remove  tenants,  and  grant  leases  of  the  minor's 
lands,  to  endure  as  long  as  their  own  office ;(«)  but  not 
under  the  former  rental,  without  either  a  warrant  from  the 
Court  of  Session,  or  some  apparent  necessity;  see  Ayton'a 
Tutor,  M.  7425.  But  though  they  can  use  all  diligence 
against  the  minor's  debtors,  the  minor's  creditors  can  use  no 

Pupils  Protection  Act,  12  &  13  Vict.  c.  61,  which  requires  them  within 
six  months  to  lodge  with  the  Accountant  of  Court  a  rental,  list,  and  in- 
ventory of  the  ward's  estate.  They  cannot  enter  on  the  duties  of  their 
office  till  this  is  done.  Afterwards  they  render  annual  accounts  to  the 
Accountant,  which  must  specify  any  new  claims  or  property  that  have 
been  discovered. 

(d)  "  This  in  practice  has  been  held  only  to  apply  to  the  expense  of 
lawsuits  and  legal  diligence.  The  failure  to  give  up  inventories  has  in 
itself  been  held  to  be  sufficient  ground  for  the  removal  of  the  tutor :  CUbsoii 
and  Thomson  v.  Sharp  aiul  Bobby  Dec.  21,  1811,  F.C."— MoiR. 

(«)  The  Pupilfl  Protection  Act  (12  &  13  Vict.  c.  51,  §  7)  sanctions  the 
granting  of  leases  by  tutors  and  curators  under  the  sanction  of  the  Court, 
obtained  on  summary  petition,  for  a  period  beyond  the  endurance  of  their 
office.  The  Court  also  authorises  tutors-nominate  to  grant  leases  of  ordin- 
ary duKition ;  Brown's  Tutors,  July  16, 1867,  5  Macph.  1046,  see  note  (h). 
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execation  against  them  for  payment  of  the  debts  due  by  the 
minor ;  for  these  are  the  minor's  proper  debts,  and  it  cannot 
be  known  till  accounting  whether  the  tutors  or  curators  have 
in  their  hands  any  funds  belonging  to  the  debtor ;  yet  they 
may  be  charged  for  the  performance  of  facts  in  their  own 
power — e.gr.,  to  make  a  subject  forthcoming  to  renew  investi- 
tures to  the  heirs  of  vassals,  &c.(/) 

10.  They  have  power  to  sell  the  minor's  moveables,  with-  ^  ■eiimg 

,  moveables ; 

out  which  his  personal  estate  would  frequently  be  lost  to 
him.  They  were  by  the  Roman  law  denied  the  power  of  ^  ' 
aliening  land  estates  without  the  authority  of  a  judge ;  L.  1,  in  alieniiig 
§  2,  (26  reb.  eor.  qui  (27,  9) ;  but  that  law  obtains  with  us 
only  in  the  case  of  tutors  ;(gr)  for  the  alienation  of  heritage 
by  a  minor  with  consent  of  his  curators  is  valid  sime  decreto 
pTxetoris;  Stair  i  6.  44 ;  Cred,  of  Clerk  v.  Gordon,  Dec.  6, 
1699,  M.  3668.(A)  This  restraint  upon  tutors  does  not  reach 
to  such  alienations  as  law  can  compel  the  pupil  to  grant — 
e.gr.,  to  renunciation  of  wadsets  upon  redemption  by  the  re- 
verser ;  GHraham  v.  E.  March,  Jan.  31,  1735,  M.  16,339 ;  nor 
to  the  renewing  of  charters  to  heirs ;  but  such  charters  must 

(/)  On  the  analogy  of  the  law  applicable  to  trustees  {Lumsden  v. 
Buchanat^  Feb.  26,  1864,  2  Macph.  695,  rev.  June  22,  1865,  3  Macph. 
H.L.  89, 4  Macq.  950),  it  must  now  be  held  that  a  tutor  will  be  personally 
liable  if  in  that  capacity  he  invests  money  in  a  joint-stock  company,  or 
signs  bills,  or  contracts  debt ;  see  Eraser,  P.  &  C,  2nd  ed.,  276.  Mackenzie, 
Dec  13,  1866, 5  Macph.  158,  is  a  case  where  authority  to  sell  the  heritage 
of  pnpils  was  granted  to  a  tutor-nominate,  but  as  such  tutors  find  no 
cantion,  it  was  arranged  that  a  curator  bonis  should  be  appointed  and 
receive  the  price. 

(g)  The  Court  will  not  grant  such  power  where  it  is  merely  very 
beneficial  to  the  pupil,  but  only  where  it  is  '^  necessary  to  save  the  ward 
or  his  estate  from  actual  loss ;"  Vere  v.  Dale,  1804,  M.  16,389  ;  Boyle, 
Feb.  19,  1853,  15  D.  420  ;  White,  March  7, 1855, 17  D.  599. 

(A)  See  Wallace  v.  Wallace,  March  8,  1817,  F.C.  "Curators  may,  in 
conjunction  with  the  minor,  grant  leases  to  extend  beyond  the  years  of 
mindlrity,  or  they  may  sell  or  burden  his  heritable  estate  ;  see  Campbell 
T.  Campbell,  Feb.  17,  1738,  M.  8930.  But  it  has  been  held  that  a  minor 
with  consent  of  curators  cannot  competently  discharge  a  debt  without 
actually  receiving  payment,  which,  on  equitable  grounds,  is  intelligible ; 
that  he  cannot  gratuitously  alter  a  destination  in  the  existing  settlements 
of  an  estate ;  Marq;uis  of  Clydesdale,  Jan.  26, 1726,  M.  8964  ;  nor  execute 
a  dispoiition  of  heritage  mortis  causa ;  Cunyngham  v.  Whitefoord,  1797, 
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(19) 
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convey  no  right  to  the  heir  which  the  former  vassal  had 
not(i) 

11.  Tutors  and  curators  may  transact  doubtful  claims  of 
moveableO')  subjects,  in  which  the  minor's  interest  is  con- 
cerned, or  refer  them  to  arbiters;  which  transactions,  or 
decrees-arbitral,  law  will  support,  if  the  minor  be  not  thereby 
enormously  prejudiced ;  Ayton  v.  Scot,  Jaxi,  18,  1711,  M. 
14,997;  Aikenhead  v.  Aikenheada,  Nov.  14,  1711,  M.  16,331. 
Tutors  cannot  alter  the  nature  of  the  pupil's  estate  so  as  to 
invert  the  former  order  of  succession — e.g.,  by  renewing  his 
bonds  with  new  clauses,  secluding  executors ;  Beid  v.  Berkley y 
July  12,  1688,  M.  16,312;  but  they  may,  if  the  pupil's 
security  requires  it,  take  an  heritable  bond  in  place  of  a 
personal ;  Sharp  v.  Crichton,  July  19,  1671,  M.  16,285.(A;) 
It  would  seem  that  a  minor  may,  with  consent  of  his 
curators,  change  a  bond  from  moveable  to  heritable,  since  he 
can  by  himself  dispose  of  a  moveable  bond  by  testament. 
Neither  tutors  nor  curators  can,  contrary  to  the  nature  of 
their  trust,  (be  auctores  in  rem  suam),  authorise  the  minor 
to  do  any  deed  for  their  own  benefit ;  nor  can  they  acquire 
any  debt  affecting  the  minor's  estate.(Z)  And  where  a  tutor 
or  curator  makes  such  acquisition  in  his  own  name,  for  a  less 
sum  than  the  right  is  entitled  to  draw,  the  benefit  thereof 
accrues  to  the  minor,  though  the  right  should  have  been 
bought  with  the  tutor's  own  money,  or  though  the  conveyance 


M.  8966.  The  first  of  these  judgments  may  be  explained  by  supposing 
that  such  discharges  without  consideration  are  looked  on  as  obtained  by 
fraud,  and  are  reduced  as  gratuitous." — MoiB. 

(i)  Nor  to  cases  where  the  father  has  bound  himself  to  dispone  herit- 
age ;  E.  Aberdeen  v.  Laird,  Nov.  26, 1823,  2  S.  527.  Even  where  tutors- 
nominate  had  express  power  to  sell,  the  Court  required  evidence  of  the 
expediency  of  doing  so  before  granting  authority  ;  Pcuroi  v.  Fraser,  1810, 
Hume  889. 

(j)  It  is  not  clear  that  a  tutor  has  such  power  as  to  heritage  ;  Bell  on 
Arbitration,  2nd  ed.,  105  ;  Fraser,  P.  &  C,  2nd  ed.,  244,  245. 

(k)  Whatever  they  do  in  changing  securities  for  the  pupil's  benefit  has 
no  effect  on  his  succession  ;  Morton  v.  Young,  Feb.  11,  1813, 17  F.C.  179  ; 
Adv.'Oen,  v.  Amtruthery  Dec.  22,  1843, 13  D.  450. 

(Q  The  applications  of  this  principle  are  very  numerous  in  regard  to 
persons  holding  fiduciary  ofllices  of  all  kinds  ;  see,  e.g.,  Persian  v.  Perston's 
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to  him  should  purport  that  the  granter  signed  it  &om  the 
fevour  he  had  to  the  tutor  himself;  Cochran  v.  Cochran^ 
Feb.  17,  1732,  M.  16,339.(m) 

12.  It  is  the  duty  of  tutors  and  curators  to  take  proper  their  duty  in 
care  of  the  minor's  person  and  education,  and  to  disburse  the  n^^s  per- 
expense  necessary  for  that  purpose.     Tutors  ought  not  to*®**' 
employ  a  yearly  sum  exceeding  the  interest  of  the  minor's        (^) 
stock,  or  the  rent  of  his  estate,  for  his  education  and  main- 
tenance ;  but  curators(n)  may  encroach  on  the  stock  itself, 

where  it  is  small,  or  even  employ  the  whole  of  it,  if  less  will 

not  do,  for  putting  the  minor  in  a  way  of  business ;  Ihmccm-  in  regwd  to 

son  V.  Duncanson,  1715,  M.  8928.     It  is  also  their  duty  to  ment  of  his 

employ  the  minor's  rents  and  interests  profitably.    The  sums  ^^^^  • 

which  belonged  to  the  minor  before  their  entry  into  the  office,        '^^ 

if  they  carried  no  interest,  ought  to  be  put  out  at  interest 

within  a  year  thereafter  ;  the  rents  of  his  land  estate  which 

fall  during  the  office  are  also  to  be  lent  upon  interest  within 

a  year  after  they  are  payable ;  Irvine  v.  Spence,  Jan.  16, 1696, 

M.  501.     But  the  interest  arising  on  bonds,  pendente  tviela, 

need  only  be  accumulated  into  a  principal  sum  at  the  expirar 

tion  of  the  office ;  UncL(p)    If  a  right  of  succession  should 

open  to  the  minor  during  the  office,  the  same  rules  must  be 

observed  in  relation  to  the  subject  thereof,  as  if  it  had  opened 

before  the  commencement  of  the  office. 

13.  By    the  Roman  law    tutory  and    curatory,   being  their  obUga- 
munera  pvhlica,  might  be  forced  upon  every  one  who  had  genoe  after 
not  a  relevant  ground  of  excuse ;  but  with  us  the  persons  •^^p**"*^ 
named   to  these  offices  may  either  accept  or  decline ;  and 

Trs.,  Jan.  9, 1863,  1  Macph.  245  ;  Cochrane  v.  Blacky  Feb.  1, 1855,  17  D. 
321,  July  16, 1857, 19  D.  1019  ;  ElphituUme  y.  Bobertion,  May  28, 1814, 
F.C.  ;  AndenonY.  Caiion,  Nov.  28,  1828,  Nov.  15,  1832,  11  S.  10. 

(m)  Wright  v.  EamiUon,  Feb.  26,  1839,  rev.  Aug.  2,  1842,  1  BelFs 
App.  574.  The  general  role  applies  also  to  trostees.  See  %nfr<iy  Note 
A,  at  end  of  b.  iii.  t  9. 

(n)  Or  tutors  ;  BUxirs  v.  MUeheU,  1802,  M.  16,388  ;  Thomson  v. 
Wadd€a,  June  16,  1812, 16  F.C.  682  ;  Kennedy,  June  28,  1860,  22  D. 
567. 

(o)  The  rules  as  to  accounting  and  investment  of  pupil's  estate  are  now 
different  There  must  be  an  annual  balance.  Bank  interest  is  to  be 
given  dt  die  m»  diem  on  all  money  received  to  the  end  of  the  year,  when  a 


(20) 
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where  a  father,  in  liege  poustie,  names  certain  persons  both 
as  tutors  and  curators  to  his  children,  though  they  have 
acted  as  tutors,  they  may  decline  the  office  of  curatory, 
1696,  c.  8.  Tutors  and  curators  having  once  accepted  are 
liable  in  diligence— that  is,  are  accountable  for  the  conse- 
quences of  their  neglect  in  any  part  of  their  duty  from 
the  time  of  their  acceptance ;  Scrimgeour  v.  Wedderbum, 
1675,  M.  6357;  insomuch  that,  though  they  have  not 
had  the  least  intromission  with  the  minor's  estate,  they 
are  accountable  as  if  they  had  intermeddled.  They  are 
therefore  liable  to  the  minor  for  the  debts  due  to  him,  if,  so 
soon  as  a  debtor  is  known  to  decline  in  his  aflfairs,  they 
neglect  the  proper  diligence  against  his  estate;  Steven  v. 
Boyd,  July  9,  1667,  M.  500,  16,277 ;  and  if  that  will  not 
do,  personal  diligence  by  a  charge  upon  letters  of  homing ; 
but  they  ought  not  to  throw  away  the  minor^s  money 
unprofitably  against  a  debtor  who  has  no  fund  of  payment ; 
They  are  liable  Hamilton  v.  Eo/milton,  July  2,  1628,  M.  So02.(p)  Tutors 
SSnT*  *"  ^  8,^d  curators  are  accountable,  singidi  in  solidv/m — i.e,,  every 
igyx  one  of  them  is  answerable,  not  only  for  his  own  diligence, 
but  for  that  of  his  co-tutors — and  any  one  may  be  sued 
¥rithout  citing  the  rest;  but  he  who  is  condemned  in  the 
whole  has  action  of  relief  against  his  co-tutors.(g) 
Pro-tuton  and       14.  This  obligation  to  diligence  reaches  to  pro-tutors  and 

PrcHmraton.  ,  .  , 

pro-curators, — persons  who  act  as  tutors  or  curators  without 
having  a  legal  title  to  the  office.  These  have  none  of  the 
active  powers  or  privileges  competent  to  tutors  or  curators. 
They  cannot  pursue  the  minor's  debtors  for  payment,  nor 

balance  is  made.  After  deducting  current  expenses,  the  remainder  of 
the  annual  balance  must  be  lent  out  at  the  current  interest  obtained  for 
heritable  securities.  Tutors  and  curators  must  account  for  the  actual 
profits  realised  on  the  ward's  funds,  even  though  greater  than  such 
interest ;  Montgomerie  v.  Wauchope,  April  8, 1816, 4  Dow,  109  ;  June  4, 
1822,  F.C.  &  1  S.  453  ;  Cochrane  v.  Black,  Feb.  1,  1855,  17  D.  321  ;  see 
12  &  13  Vict.  c.  51,  §  25  ;  Eraser,  P.  &  C,  2nd  ed.,  235. 

(p)  Condie  v.  Stewart,  Nov.  20,  1834,  13  S.  61. 

(q)  "  It  can  scarcely  be  said  to  be  yet  settled  whether  tutors  arc  liable 
singuli  in  solidum ;  Ersk.  i.  7,  27  ;  Fraser,  P.  &  C,  2nd  ed.,  303,  372  ; 
Bell*s  Pr.  2085 ;  More's  Notes,  38.  But  it  is  in  the  father's  power  to 
exclude  doubt  on  the  subject'' — MoiR.    See  §  14. 


(28) 


ce. 
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will  their  acquittances  exoner  the  debtors,  unless  the  sum 
paid  to  them  has  been  (in  rem  veraum)  profitably  applied  to 
the  minors  use;  but  they  are  subjected  pasaivi  to  all  the 
obligations  that  lie  on  tutors  and  curators ;  Act.  S.,  June  10, 
1665 ;  see  Swinton  v.  Notman,  M.  16,273.(r)     From  this 
obligation    to    diligence  we  may  except — (1.)  Fathers,  or  what  tutors 
administrators-in-law,  who,  from  the  presumption  that  they  Sam^SSgena 
act  to  the  best  of  their  power  for  their  children,  are  liable    .^  ^  ^^ 
only  for  actual  intromissions.     (2.)  Tutors  and  curators  who       ▼».  <fc) 
are  named  by  the  father  in  liege  poustie,  in  consequence  of 
1696,  a  8,  with  the  special  provisos  that  they  shall  be  liable 
barely  for  intromissions,  not  for  omissions,  and  that  each  of 
them  shall  be  liable  only  for  himself,  and  not  va  aolidum  for 
the  co-tutors ;(«)  but  this  power  of  exempting  the  nominees 
from  diligence  is  by  the  Act  limited  to  the  estate  descending 
from  the  father  himself.  (Q 

15.  The  action  by  which  a  minor  may  compel  his  tutors  Actio  tutda 
to  account  for  their  administration  is  called  axstio  tuteUe  airecUk 
directa.     It  does  not  lie  till  the  office  expires ;  because,  as      r$t  32) 
they  have  the  complex  management  of  the  minor's  whole 
affairs,  a  judgment  cannot  be  formed  on  any  one  part  till  all 
be  wound  up ;  but  pro-tutors  and  pro-curators  may  be  sued 
by  the  minor  at  any  time.(u)     Tutors  and  curators  can' com-  Actio  am- 

_^_  iiuria. 

(r)  It  is  not  every  management  of  the  affairs  of  a  pupil  that  will  infer 
a  pro-tatory,  but  only  such  as  is  qua  tutor — i.e.,  when  one  acts  under  the 
character  of  tutor  when  he  is  not ;  FowUr  v.  Camphellf  1739,  M.  16,343, 
Elch^  "  Tutor,"  11  ;  FuUons  v.  Fulton,  Sc,  March  21, 1804,  2  Macph. 
893. 

(s)  In  like  manner,  trustees  are  liable  only  for  their  own  acts  and 
intromissions,  and  not  for  those  of  co-trustees  or  for  omissions ;  see 
24  &  25  Vict,  c  84,  §  1,  and  Note  A,  at  end  of  b.  iii.  t  9. 

(t)  A  minor  in  choosing  curators  cannot  exempt  them  from  the 
consequences  of  omissions  ;  }Vatson  v.  Bote,  1773,  M.  16,369. 

(ii)  Tutors-at-law,  tutors-dative,  and  curators  to  insane  persons,  as 
well  as  judicial  fsusion,  now  account  under  the  provisions  of  the  Pupils 
Protection  Act  (12  &  13  Vict  c  51),  and  may  obtain  a  discharge  by 
presenting  a  petition  to  have  their  accounts  judicially  audited,  under 
§  34  of  that  Act.  It  is  doubtful  whether  they  can  obtain  discharge  by 
action,  which  is  the  coarse  applicable  to  tutors  and  curators,  who  do  not 
fidl  under  the  statute  ;  Mafjoribcmks,  Nov.  25, 1846,  9  D.  168  ;  Campbdl 
V.  GrmU,  Dec  1,  1869,  8  Macph.  227. 


94  OF  MINOBS,  AND  THEIR  [B.  I. 

pel  the  minor  to  repay  what  they  have  profitably  expended 
for  him  during  the  administration,  by  the  actio  tutdce  con- 
traria.  In  this  action  they  must  exhibit  to  the  Court  the 
account,  charge  and  discharge,  betwixt  them  and  the  minor ; 
because,  till  accounting,  they  are  presumed  i/rUus  habere,  to 
have  effects  of  the  minor  in  their  own  hands  sufficient  for 
answering  their  disbursements.  They  cannot,  in  this  action, 
charge  against  the  minor  any  salary  or  allowance  for  pains, 
unless  a  salary  has  been  expressly  contained  in  the  testator  s 
nomination,  for  their  office  is  presumed  gratuitous;  Scot 
V.  8trachan,  Feb.  19,  1736,  M.  13,433,  16,341,  Elch. 
"  Tutor,"  4.(t;) 
How  tutory  16.  Though  no  person  is  obliged  to  accept  of  the  office  of 

and  curatory  •■       •  ■•    i  i 

expire.  tutor  or  curator,  yet,  havmg  once  accepted,  he  cannot  throw 

/29\  it  up  or  renounce  it  without  sufficient  cause ;  1555,  c.  S5,(w) 
Taton  may  be  But  if  he  should  be  guilty  of  misapplying  the  minor's  money, 
JJ^^  "  or  fail  in  any  other  part  of  his  duty,(a;)  he  may  be  removed 
by  the  O/ctio,  or  rather  accuaatio,  auapecti  tutoris,  which  was 
by  the  Roman  law  popularis,  but  with  us  can  be  pursued 
only  by  the  minor's  next  of  kin,(y)  or  by  a  co-tutor  or  co- 
curator.  By  the  last  quoted  Act  the  judge-ordinary  was 
competent  to  this  complaint,  but  by  our  later  custom  it  must 
be  tried  by  the  Court  of  Session;  and  it  may  be  brought 
before  them  summarily,(0)  in  the   special  case  of  tutors 


(v)  Fegan  v.  Thomson^  July  20, 1855, 17  D.  1146  ;  Qray,  &c,,  Nov.  12, 
1856,  19  D.  1.  As  to  the  decennial  prescription  applicable  to  such 
accountings,  see  Act  1696,  c.  9,  and  infra^  iii  vii.  9. 

(w)  Such  as  infinn  health  ;  Munnock,  July  7, 1837,  15  S.  1267.  By 
the  Pupils  Protection  Act,  the  Court  of  Session  is  authorised,  on  cause 
shown,  to  remove  or  accept  the  resignation  of  tutors-at-law,  tutors- 
dative,  and  ourators  of  insane  persons  (12'&  13  Vict,  c  51,  §§  26,  31). 

(x)  As  in  fjEdling  to  give  in  inventories,  1672,  c  2 ;  Gibson  dt  Thomson 
V.  8ha/rpy  Dec  21, 1811, 16  F.C.  454 ;  see  Beoch  v.  BM,  Nov.  14, 1817, 
F.C. 

(y)  The  mother,  or  any  near  relation  of  the  pupil,  may  be  the  pursuer 
of  such  an  action  ;  Stair,  L  6,  §  26  ;  Austin  v,  Wallace,  Dec.  21,  1826, 
5  S.  177  ;  Welsh  v.  Welsh,  1778,  M.  16,373,  Hailes,  778,  5  B.  S.  634. 

(z)  Tutors  and  factors  subject  to  12  &  13  Vict,  c  51,  may  be  removed 
upon  the  mere  report  of  the  Accountant  of  Court ;  Dewar,  Dec.  8,  1853, 
and  Feb.  7,  1854, 16  D.  163,  489. 
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Darned  in  consequence  of  the  Act  1696,  c.  8.  Where  the  what  if  their 
misconduct  proceeds  merely  from  indolence  or  inattention,  ^^T^^if^ 
the  Court,  in  place  of  removing  the  tutor,  either  join  a 
curator  with  him ;  Macbrae  v.  Madaine,  July  8,  1667,  M. 
16,278 ;  or,  if  he  be  a  tutor-nominate,  they  oblige  him  to  give 
caution  for  his  past  and  future  management;  BaZfoura  v. 
Fiyrresters,  Feb.  16, 1705,  M.  16,320. 

17-  The  offices  of  tutory  and  curatory  expire(a)  also  by  jn  ^hut  eaie 
the  pupil's  attaining  the  age  of  puberty,  or  the  n^or's Sed^^f*^ 
attaining  the  age  of  twenty-one  years  complete,  and  by  the  "^y  o^e  of  the 
death  either  of  the  minor  or  of  his  tutor  or  curator.  If  two  or 
more  tutors  or  curators  are  called  to  the  joint  management, 
the  gift  or  nomination  has  no  force  till  all  of  them  accept, 
and  it  Mis  upon  the  death  of  any  one  of  them ;  Drummond 
V.  Feuars  of  Bothkennd,  Jan.  17, 1671,  M.  14,694.  The  non- 
acceptance,  or  supervening  incapacity ,(6)  or  death  of  a  sine 
quo  non,  has  the  same  ,eirect.(c)  And  this  holds,  not  only  in 
curatories,  but  in  the  nomination  of  tutors  by  a  father,  not- 
withstanding the  presumption  that  the  father  would  have 
trusted  any  of  the  tutors  named  rather  than  the  tutor  of 
law;  Aikenhead  v.  Durham,  June  24,  1703,  M.  14,701. 
Where  they  are  named  in  general  terms,  the  nomination 
subsists  if  any  one  accepts ;  and  upon  the  death  of  any  one, 
the  office  accrues  to  the  survivor;  Young  v.  Watson  &  Syrae, 
Nov.  7, 1740,  M.  16,346. 

18.  Deeds  either  by  pupils,  or  by  minors  having  curators  The  effect  of 
without  their  consent,  are  null;((Z)    but  they  oblige  the^J^*'^ 


(a)  A  discharge  granted  by  persons  as  tutors  after  the  expiry  of  their 
office  is  null,  and  they  are  bound  to  relieve  those  to  whom  it  is  granted  of 
aU  lofls  incurred  through  it ;  Loekhart  v.  APKenzie^s  Trs,,  Dec.  15, 1826, 
affl  June  24, 1829,  3  W.  &  S.  481.  Tutors  and  curators  acting  after  the 
expiry  of  their  office  incur  the  liabilities  of  pro-tutors  and  pro-curators. 

(6)  The  office  of  tutor  or  curator  in  a  female  falls  by  her  marriage ; 

anUji  7. 

(e)  But  the  intention  of  the  testator  must  be  very  clearly  expressed ; 
see  8eoU  v.  8eoUy  1775,  M.  16,371,  5  B.  S.  633  ;  Hailes  621. 

(d)  The  general  doctrine  of  the  nullity  of  acts  done  by  a  minor 
without  his  cnratars  undergoes  some  qualification ;  as,  for  instance, 
where  the.minor  enters  into  trade  or  grants  a  bill ;  and  an  antenuptial 
contract  entered  into  by  a  minor  having  curators  without  their  consent, 


minors. 
(33) 
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granters  in  as  far  as  relates  to  sums  profitably  applied  to 
their  use.  A  minor  under  curators  can  indeed  make  a  testa^ 
ment  by  himself;  Stevenson  v.  Allans,  Nov.  30,  1680,  M. 
8949  ;  but  whatever  is  executed  in  the  form  of  a  deed  mter 
vivos  requires  the  curator's  consent ;  Craig  v.  Lindsay ,  (tc, 
Dec.  14, 1757,  M.  8956.  Deeds  by  a  minor  who  has  no  cura- 
tors Bxe  as  effectual  as  if  he  had  had  curators  and  signed 
them  with  their  consent ;  he  may  even  aUen  his  heritage 
without  the  interposition  of  a  judge ;  Thomson  v.  Stevenson, 
Dec.  13, 1666,  M.  8982.(e) 
Restitation  of  19.  Minors  may  be  restored  against  all  deeds  granted  in 
their  minority  that  are  hurtful  to  them.  Deeds  in  them- 
^^)  selves  void  need  not  the  remedy  of  restitution ;  but  where 
hurtful  deeds  are  granted  by  a  tutor  in  his  pupil's  affairs,  or 
by  a  minor  who  has  no  curators,  as  these  deeds  subsist  in 
law,  restitution  is  necessary :  and  even  where  a  minor  hav- 
ing curators  executes  a  deed  hurtAil  to  himself  with  their 
consent,  he  has  not  only  action  against  the  curators,  but  he 
has  the  benefit  of  restitution  against  the  deed  itself,  both  by 
the  Roman  law,  L.  2,  3,  0.  si  tvi,  vel  cur.  interv,  (2,  25),  and 
by  ours,  Bkmtyre  v.  WaUdnshaw,  July  2,  1667,  M.  8991. 


minon. 


was  held  not  reducible  without  proof  of  lesion  ;  Bruce  v.  UamilUmy  Dec. 
23, 18M,  17  D.  265. 

(e)  He  cannot  mortis  causa  convey  his  proper  heritage,  but  that  rule 
does  not  embrace  things  that  are  heritable  merely  destinatione;  Brandos 
Trustees,  Dec.  19,  1874,  2  K.  258.  As  to  payments  of  money  to  a  minor 
having  no  curators,  see  Fraser,  P.  &  C,  2nd  ed.,  431.  " He  may  sell  his  herit- 
able property,  and  of  course  exercise  all  the  inferior  and  subordinate 
rights  relating  to  heritable  property ;  and  a  fortiori,  as  to  moveables, 
which  have  generally  been  regarded  by  the  law  of  Scotland  as  involving  a 
less  exercise  of  power,  he  may  dispose  of,  gift,  test  upon,  burden,  or  deal 
with  these  as  he  pleases  ;  he  may  be  imprisoned  for  the  performance  of  an 
obligation,  or,  as  it  is  called  in  the  law  of  Scotland,  ad  factum  prastan- 
dum ;  or,  for  an  ordinary  civil  debt,  he  may  be  rendered  bankrupt  or 
sequestrated  ;  he  can  sue  and  defend  in  his  own  name  ;  renounce  a  suc- 
cession to  which  he  was  heir,  or  incur  a  passive  title  by  vitious  intromis- 
sion, which  neither  a  pupil  nor  Ids  tutor  can.  In  short,  so  far  as  regards 
those  with  whom  he  contracts,  his  writs  or  acts  have  the  same  legal  force 
as  those  of  any  one  who  has  attained  majority,  and  are  merely  exposed  to 
the  risk  of  an  after-challenge  on  the  ground  of  minority  combined  with 
lesion,  ie.,  proved  injury  to  the  minor." — Moir. 
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rhe  miiKNT  cannot  be  restored  if  he  does  not  raise  and  exe-  within  what 

.  ^  J-.111  •<•  •    time  it  must 

cate  a  summons  for  reducmg  the  deed^  ex  capite  rmnorenn/i'  be  wught. 
tatis  et  IcBsionis,  before  he  be  twenty-five  years  old,(h)        ^^6) 
These  four  years,  between  the  age  of  twenty-one  and  twenty- 
five,  called  by  us  qiuidHe7invu/m  utile,  are  indulged  to  the 
minor,  that  he  may  have  a  reasonable  time  firom  that  period, 
when  he  is  first  presumed  to  have  the  perfect  use  of  his  rea- 
son, to  consider  with  himself  what  deeds  done  in  his  minor- 
ity have  been  truly  prejudicial  to  him.    This  action  must  be 
pursued  within  the  quadriermium,  not  only   against  third 
parties,  but  agaiust  the  tutors  or  curators  who  have  granted 
or  consented  to  the  deeds  excepted  to ;  though  the  action  of 
tutory  does  not  prescribe  in  less  than  ten  years ;  Cunvngham 
V.  His  Curatiyrs,  1727,  M.  16,338. 

20.  Questions  of  restitution  are  proper  to  the  Court  of  Its  reqnintei. 
Session.     Two  things  must  be  proved  by  the  minor  in  order      (36,  ss) 
to  the  reduction  of  the  deed — (1)  That  he  was  a  minor  when  (i)  The 
it  was  signed:  of  this,  an  extract  of  the  minor's  baptism ^^ority. 
firom  the  kirk-session  books  is  generally  received  as  sufiScient 
evidence,  either  by  itself  (i.  Logan,  1722,  not  reported),  or 
joined  with  the  most  slender  collateral  circumstances  {Thcnrtr 
8WIV.  Stevenson,  1666,  M.   8982).     (2)  That  the  mmor  is  (2)  His  lesion 
hurt  or  lesed  by  the  deed :  this  lesion  must  not  proceed  to  imprudence, 
merely  firom  accident;  for  the  privilege  of  restitution  was 
not  intended  to  exempt  minors  firom   the  common  misfor- 
tunes of  life  ;  it  must  be  owing  to  the  imprudence  or  negli- 
gence of  the  minor  or  his  curator.     For  this  reason,  though 
a  minor  may  be  restored  against  the  sentence  of  a  judge, 
where  the  proper  allegations  or  defences  for  him  have  been 
omitted,  or  hurtfiil  ones  oflfered  in  his  name,  Murray  v. 
Chalmers,  Dec.  7,  1705,  M.  9001 ;  yet,  if  the  minor's  plea  has 
been  well  conducted,  there  is  no  place  for  restitution,  though 

(k)  The  lapse  of  the  quadriennium  utile  is  no  bar  to  the  challenge  of  a 

deed  which  is  an  entire  nullity,  such  as  a  deed  granted  by  a  pupil,  or  by 

A  minor  in  favonr  of  or  for  the  benefit  of  his  curator,  whose  consent  to  such 

A  deed  is  '^  no  consent ;"  Thonufm  ▼.  Pagan,  1781,  M.  8985  ;  M^Oihhon  ▼. 

U'QUbim,  March  5,  1852, 14  D.  605  ;  Manwl  v.  Manud,  Jan.  15, 1853, 

15  D.  284.    As  a  general  rule,  a  reduction  must  be  brought,  and  not 

noelj  an  exeeption  of  minority  and  lesion  stated  within  the  anni  utUety 

Skwari  t.  Siaodgmu,  Dec.  20,  1860,  23  D.  187. 
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the  sentence  should  have  been  iniquitous;  Kirica/rdine  v. 
Mwrray,  Jan.  7, 1698,  M.  9016.(i) 
Howezoluded.        21.  A  minor  cannot  be  restored  (1)  against  his  own  delict 
(36)        or  fraud,  e,g.y  if  he  should  induce  one  to  bargain  with  him 

(39)  by  telling  him  he  was  major.(Aj)  (2)  Restitution  is  excluded 
if  the  minor,  at  any  time  after  majority,  has  approved  of 
the  deed,  either  by  a  formal  ratification,  or  tacitly  by  pay- 
ment of  interest,  or  by  other  acts  inferring  approbation.(i) 

(38)  (3)  A  minor  who  has  taken  himself  to  business  as  a  mer- 
chant, shopkeeper,  &a,  cannot  be  restored  against  any  deed 
granted  by  him  in  the  course  of  that  business ;  Oalbraith  v. 
Lesly^  June  20, 1676,  M.  9027;  especially  if  he  was  proodrmus 

(40)  majorennitcUi  at  signing  the  deed.(m)  (4)  According  to  the 
more  common  opinion,  a  minor  cannot  be  restored  in  a  ques- 
tion against  a  minor,  unless  some  gross  unfairness  shall  be 

(39)  qualified  in  the  bargain.  Lastly,  A  minor  could  not,  by  our 
old  law,  have  been  restored  if  he  had  sworn  not  to  reduce  the 
deed,  agreeably  to  the  constitution  of  Frederick ;  Auth.  L. 
1,  C.  si  adv.  vend.  (2,  27).  But  by  1681,  c.  19,  the  elicitors 
of  such  oaths  are  declared  infamous,  and  reduction  is  made 
competent  to  any  of  the  minor's  relations,  lest  himself  should 


{%)  See  as  to  this  case  per  Hope,  J.-C,  in  Craven  v.  ElibanJ^s  Tre,, 
Mardi  9,  1854,  16  D.  821.  The  doctrine  that  a  minor  is  entitled  to 
restitation  against  a  defence  competent  and  omitted,  must  be  received 
with  some  reserve ;  see  OaJdey  v.  TeZ/er,  1705,  M.  9019 ;  Anderson  v. 
Geddei,  1732,  M.  9020  ;  Sheddm  v.  Patrick,  March  11,  1852,  14  D.  735; 
rev.  on  different  grounds,  1  Macq.  535. 

Qc)  WUkie  v.  Dunlop,  Feb.  28, 1834, 12  S.  506 :  or  by  felsely  holding 
oat  another  party  concurring  in  the  deed  as  his  curator ;  Harvey  v. 
M'Intyre,  March  7, 1829,  7  S.  561. 

(Q  But  where  there  is  evidence  in  gremio  of  fraud,  or  the  minor's 
creditors  have  already  challenged  it,  a  ratification  after  majority  will 
receive  no  effect ;  Leiper  v.  Cochrom,  July  9,  1822, 1  S.  552 ;  Hcurhnue  v. 
Oraham,  June  20,  1833,  11  S.  760. 

(m)  Kedddl  v.  Duncan,  June  5,  1810,  F.C. ;  Crawford  v.  Bennett, 
June  19, 1827, 3  W.  &  S.  608.  But  a  balance  on  speculative  transactions 
in  railway  shares  due  by  a  minor  living  with  his  father  and  employed  as 
a  mercantile  clerk,  was  held  not  to  £eiU  within  this  rule,  and  not  to  be 
a  good  debt  against  the  minor;  Dcnnistoun  v.  Mudie,  Jan.  31,  1850, 
12  D.  613. 
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be  backward  to  reduce,  in  his  own  name,  a  deed  which  he  had 
sworn  never  to  call  in  question. 

22.  The  privilege  of  restitution  does  not  always  die  with  How  far 
the  minor  himself;  if  one  should  die  in  mmonty,  or  withm  the  heir, 
the  quadriennium  utUe,  the  right  transmits  to  his  heir,         (42) 
according  to  the  following  rules : — 1.  If  a  minor  succeeds  to 

a  minor,  the  time  allowed  for  restitution  is  governed  by  the 
minority  of  the  heir,  not  of  the  ancestor.  2.  K  a  minor  suc- 
ceeds to  a  major  who  was  not  fiiU  twenty-five,  the  privilege 
continues  with  the  heir  during  his  minority ;  but  he  cannot 
avail  himself  of  the  a/n/ai  utiles,  except  in  so  far  as  they  were 
unexpired  to  the  ancestor  at  his  death.  3.  If  a  major  suc- 
ceeds to  a  minor,  he  has  only  the  quadriennivmi  utUe  after 
the  minor's  death ;  and  if  he  succeeds  to  a  major  dying  within 
the  qu>adrienniu7ri,  no  more  of  it  can  be  profitable  to  him 
than  what  remained  when  the  ancestor  died;  L.  18,  §  5; 
L  19,  de  Tniruyr.  (4,  4) ;  L.  5,  C.  cfo  temp.  i/n.  i/rvt.  restU. 
(2,  53) ;  McumuUh  v.  Baron  of  Broughton,  March  14, 1628, 
K  9040. 

23.  Restitution  has  the  effect  to  make  everything  return  Effect  of 
kinc  inde  to  its  former  state.     If  matters  are  not  entire,  and 

80  cannot  be  restored  on  both  sides,  the  minor  is  not  entitled  ^  ' 
to  restitution  against  such  contracts  as  the  other  party  has 
been,  by  the  necessity  of  law,  compelled  to  enter  into  with 
him ;  Gordon's  Crs.  v.  Towy,  Dec.  1,  1708,  M.  9031 ;  but  in 
voluntary  contracts  the  minor  will  be  restored,  without  being 
obliged  to  put  the  other  party  in  his  own  place,  unless  he  can 
do  it  without  damage  to  himself  See  Blcmtyre  v.  WaUdnn 
duiw,  1667,  M.  8991.(w) 

24.  MvnoT  non  tenetur pladtwre  super  hcsredUate;  R  M.,  Minor  non 
L  3,  a  32,  §  15;  Stat  GuL,  c  39.     No  minor  can  be  com-^;^^. 
pelled  to  state  himself  as  a  defender  in  any  action  whereby       #43^5) 
his  heritable  estate  may  be  evicted  from  him  by  one  pre- 
tending a  preferable  right      Though  the  direct  right  con- 
tested should  belong  to  a  major,  the  minor  may  plead  this 
privil^e,  if  the  eviction  of  his  heritage  should  be  the  conse- 
quence of  reducing  the  major's  right ;  Pringle  v.  Ker  and 

(%)  Ja,  the  minor  ia  bound  to  reimburse  the  other  for  what  has  been 
«»  fm  venum  of  bim  only;  Bell's  Com.  i  136. 
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Homey  June  23, 1625,  M.  9059.    The  privilege,  indeed,  as  it 
is  personal  to  the  minor,  cannot  be  pleaded  in  such  a  case  by 
the  major;  Hamilton  v.  Maiheson,  Nov.  25, 1624,  M.  9Q57; 
but  then  no  sentence  pronounced  in  the  action  against  the 
major  can  aflfect  the  minor,  who  is  not  bound  to  appear  in 
limitationa  of  the  suit     Our  later  lawyers,  in  explaining  this  rule,  have 
restricted  it  to  hcereditas  patema ;  under  which  Vise.  Stair, 
i.  6,  §  45,  comprehends  all  heritage  flowing  from  any  ascend- 
ant in  the  right  line,  whether  by  the  father  or  the  mother. 
Heritage  flowing  from  collaterals,  as  brothers,  uncles,  &c., 
has  been,  beyond  all  controversy,  excluded  from  the  rule  for 
some  centuries  past     By  heritage  is  to  be  understood  a 
complete  feudal  right ;  so  that  the  rule  has  no  place  in  rights 
not  perfected  by  seisin,  where  seisin  is  necessary  to  perfect 
them;  Kdlo  v.  Pringle,  Jan.  31,  1665,  M.  9063 ;(o)  unless 
either  the  right  has  been  completed  by  seisin  in  the  person 
of  the  father's  author ;  Pringle  v.  Ker,  June  23,  1625,  M. 
9059 ;  or  the  father  or  his  author  have  done  all  they  could  to 
obtain  seisin ;  Fleming  v.  Carstaira,  1683,  M.  9070.    Leases, 
not  being  in  their  nature  perpetual,  fall  not  under  this  rule ; 
but  rights,  though  they  be  incorporeal,  if  they  are  feudal,  e.g., 
rights  of  patronage,  and  even  redeemable  rights,  are  included 
in  it,  where  the  action  brought  against  the  minor  is  intended 
to  impeach  them,  or  set  them  aside  upon  any  ground  of 
nullity ;  Davidson  v.  Alcorn,  Nov.  21, 1694,  M.  9072.Q9) 
(46)  25.  This  privilege  is  intended  merely  to  save  minors  from 

the  necessity  of  disputing  upon  questions  of  preference ;  it 
does  not  therefore  take  place  where  the  action  is  pursued 
on  the  father's  falsehood  or  delict ;  Crawfurd  v.  Crawfurd, 
Dec.  27,  1711,  M.  1902,  Robertson's  App.  2S;{q)  nor  upon 

(o)  This  limitation  is  unnecessary,  as  the  maxim  applies  only  to 
heritage  capable  of  infeftment ;  Stair,  i.  6,  45  ;  Bell*s  Pr.  2101. 

(p)  This  is  too  broad,  for  where  the  ancestor*s  title  is  subject  to  an 
ex  fade  nullity,  which  may  be  stated  exceptione,  there  is  no  hctredUas; 
Donaldson  v.  Donaldson,  1749,  6  B.  S.  236,  M.  9080;  Elch.  "Blank 
Writ,"  2  ;  Tomison  v.  Tmtison,  Feb.  27,  1840,  12  Jur.  382. 

(g)  Macfarlane  v.  Huine,  1797,  M.  9087,  where  it  was  said  that 
the  "Court  have  had  no  occasion  in  the  present  age  to  consider  the 
application  of  the  maxim  founded  on  ; "  and,  in  argument,  that  it  "  was 
more  a  matter  of  antiquity  than  practice." 
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his  obligation  to  convey  heritage ;  Mackenzie  v.  Mackenzie, 
July  23, 1710,  M.  9101 ;  nor  on  his  liquid  bond  for  a  sum  of 
money;  R  M.,  1.  3,  c.  32,  §  16;  though  such  action  should 
have  the  effect  to  cany  off  the  minor's  estate  by  adjudication. 
Neither  has  it  room  in  actions  brought  against  the  minor  for 
settling  marches,  nor  in  actions  of  molestation  in  posaessorio; 
Hartshaw  v.  Hartwoodbum,  1666,  M.  9009;  neither  of 
which  tend  to  evict  the  minor's  heritage;  nor  in  actions 
poTBued  by  the  minor's  superior  upon  feudal  casualties  or 
delinquencies^  since  these  are  burdens  inherent  in  .  every 
feudal  grant  and  consequent  upon  the  dominium  di/rectum, 
which  remains  with  the  superior.  This  privilege  cannot  be 
pleaded  in  bar  of  an  action  which  had  been  first  brought 
against  the  father,  and  is  only  continued  against  the  minor ; 
nor  where  the  father  was  not  in  the  peaceable  possession  of 
the  heritable  subject  at  his  death.  Before  the  minor  can 
plead  it,  he  must  be  served  heir  to  his  father ;  Fleming  v. 
Carstairs,  Nov.  20, 1683,  M.  9070. 

26.  The  persons  of  pupils  are  protected  from  imprison-  Pupii«  free 
ment  on  civil  debts  by  1696,  c.  41.(r)     The  privileges  of  ^"^  "'P*^^'^ 
minors  in  case  of  prescription,  redemption  of  adjudications,        (*7) 
&a,  will  be  explained  in  their  proper  places. 

27.  Curators  are   given,  .not   only  to   minors,  but,  inouratoryof 
general,  to  every  one  who,  either  through  defect  of  judg-  ^^JJiJ^r. 
ment,  or  unfitness  of  disposition,  is  incapable  of  rightly  "om. 
managing  his  own  affairs.    Of  the  first  sort  are  idiots  and        (48) 
furious  persons.    Idiots,  or  fatui,  are  entirely  deprived  of 

the  fiEunilty  of  reason  The  distemper  of  the  furious  person 
does  not  consist  in  the  defect  of  reason,  but  in  an  overheated 
imagination,  which  obstructs  the  application  of  reason  to 
the  purposes  of  life.(d)     Curators  may  be  also  granted  to 


(r)  But  minoiB  past  pupillarity  may  be  impriBoned  for  civil  debts ; 
Tkcmmm  r.  Kerr^  1747,  M.  8910. 

(s)  This  diBtmction  is  less  important  in  the  Act  which  now  regulates 
the  cognition  of  insane  persons.  The  inquiry  is  now  whether  the  peison 
80«ight  to  be  cognosced  is  insane,  &c. ;  and  he  is  "  deemed  insane  if  he 
be  forious  or  fiitaoosy  or  labouring  imder  such  unsoundness  of  mind  as 
to  render  him  incapable  of  tn^^aging  his  a£Gedrs  ;  31  &  32  Vict  c.  100, 
§101;A.of&,I>e&3,1868. 
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lunatics,  and  even  to  persons  dumb  and  deaf,  though  they 
are  of  sound  judgment,  where  it  appears  that  they  cannot 

How  oon-  exert  it  in  the  management  of  business.  Every  person  who 
is  come  of  age,  and  is  capable  of  acting  rationally,  has  a 
natural  right  (t)  to  conduct  his  own  affairs.  The  only  regular 
way,  therefore,  of  appointing  this  sort  of  curators,  is  by  a  jury 
summoned  upon  a  brief  from  the  Chancery;  which  is  not, 
like  the  brief  of  common  tutory,  directed  to  any  judge-ordinary, 
but  to  the  judge  of  the  special  territory  where  the  person 
alleged  to  be  fatuous  or  furious  resides  ;(u)  that  if  he  is  truly 
of  sound  judgment  he  may  have  an  opportunity  to  oppose  it ; 
and,  for  this  reason,  he  ought  to  be  made  a  party  to  the 

To  whom.  brie£(t;)  The  care  of  furious  persons  belonged  anciently  to 
the  Sovereign,  because  he  alone  had  the  power  of  coercing 
with  fetters ;  Craig,  393,  §  9  ;  whereas  the  care  of  idiots  was 
committed  to  the  next  agnate.  By  1585,  c.  18,  the  Boman 
law,  which  conmiits  the  curatory  of  both  to  the  agnate,  is 
made  ours ;  but  a  father  is,  by  the  custom  of  Scotland,  pre- 
ferred to  the  curatory  of  his  fatuous  son,  and  the  husband  to 
that  of  his  fatuous  wife,  before  the  agnate.  (t£?) 

His  age.  28.  Though  in  the  brief  of  idiotry  the  inquest  is  directed 

(60  61)  ^  inquire  whether  the  next  agnate  be  of  lawfiil  age,(ic)  by 
which  in  the  general  case  is  meant  the  age  of  twenty-one ; 
yet  in  this  question  the  age  of  twenty-five  seems  to  be  under- 
stood, both  from  1574,  c.  51,  which  requires  that  age  in  tutors 
of  law^  without  distinction,  and  from  the  reference  made  in 
1585,  c.  18,  to  the  Roman  law,  by  which  none  under  the  age 

(t)  It  haa  not  been  decided  whether  a  man  can  provide  for  sapervening 
incapacity  by  making  an  appointment  himself  ;  Howden  v.  Sibhaldy  March 
9, 1833, 11  S.  561  ;  PaUrson  v.  Pollock,  Dec.  10, 1811,  F.C.  And  a  father 
does  not  seem  to  have  power  to  appoint  guardians  to  insane  children, 
except  during  their  minority.    See  Bell's  Prin.  2111  ;  Inst,  i  7,  49. 

(u)  It  is  now  directed  to  the  Lord  President  of  the  Court  of  Session  ; 
must  be  served  on  the  persons  sought  to  be  cognosced  ;  and  is  tried 
before  a  judge  of  the  Court  of  Session  and  a  special  jury,  in  the  same  way 
as  jury  trials  in  civil  causes  ;  31  &  32  Vict.  c.  100,  §  101  ;  A.  of  S.,  Dec. 
3,  1868. 

(i?)  See  infra,  §  29,  note  (6). 

(w)  Halliburton  v.  Maxioell,  1719,  Eraser,  P.  &  C.  535. 

(z)  This  inquiry  remains  in  the  brief  in  31  &  32  Vict.  c.  100. 
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of  twenty-fiye  can  be  curator  to  an  idiot  or  furious  person. 
By  our  old  law  the  inquiry  of  the  inquest  was  confined  to  the  The  verdict 
present  state  of  the  fatuous  or  furious  person,  and  consequently,  spect. 
no  verdict  of  idiotry  could  be  brought  as  evidence  in  the  re- 
duction of  deeds  granted  by  the  idiot  prior  to  the  date  of  the 
verdict ;  but  by  1475,  c  66,  a  clause  is  ordained  to  be  in- 
serted in  the  brief  for  inquiring  how  long  the  fatuous  or 
furious  person  has  been  in  that  condition  ;  and  the  verdict  to 
be  pronounced  by  the  inquest  is  declared  a  suflScient  ground, 
without  farther  evidence,  for  reducing  all  deeds  granted  after 
the  period  at  which  it  appeared  by  the  proof  that  the  fatuity 
or  furiosity  hegajL(if)  But  as  fatuous  and  furious  persons 
are  by  their  very  state  incapable  of  being  obliged,  all  deeds 
done  by  them  may  be  declared  void  upon  proper  evidence  of 
their  fatuity  at  the  time  of  signing,  though  they  should  never 
have  been  cognosced  idiots  by  an  inquest ;  Loch  v.  JDick,  July 
26, 1638,  M.  6278.(0) 

29.  We  have  some  few  instances  of  the  Sovereign's  giving  curatory 
comtors  to  idiots  where  the  next  agnate  did  not  claim ;  but  ^  "' 
such  gifts  are  truly  deviations  from  our  law,  since  they  pass 
without  an  inquiry  into  the  state  of  the  person  upon  whom 
the  curatory  is  imposed.      Hence  the  curator  of  law  to  an 
idiot,  serving  qimndocwrijue,  is  prefeired  ba  soon  as  he  offers 
himself  before  the  curator-dative ;  Stewa/rt  v.  Sprewl,  Jan. 
21, 1663,  M.  6279.(a)      This  sort  of  curatory  does  not  deter-  How  this  cura- 
mine  by  the  lucid  intervals  of  the  person  sub  cura,  but  it  ^^  expire*. 
expires  by  his  death  or  perfect  return  to  a  sound  judgment ;        ^^2) 
which  last  ought  regularly  to  be  declared  by  the  sentence  of 
ajudge.(6) 

(y)  In  the  pTocedure  under  31  &  32  Vict,  a  100,  and  the  A.  of  S., 
Dec  3, 1868,  there  is  no  pioviaion  for  such  a  finding. 

(s)  On  the  other  hand,  the  fact  that  a  deed  haa  been  executed  by  a 
num  who  is  under  Teetndnt  in  an  asylum  is  not  conclusive  of  his  in- 
capacity. 

(a)  Or  Chtrator  hanii;  Young  v.  Btm,  July  11, 1839, 1  D.  1242. 

(h)  Where  no  application  is  made  for  cognition,  it  has  been  the  prac-  o^e  of 
tiee  of  the  Court  of  Session,  since  the  abolition  of  the  Scottish  Privy  Lanatics, 
Coimci],  to  appoint  cwraiores  bonis  to  persons  incapable  of  managing  their 
afEuzSy  even  although  the  incapacity  is  not  such  as  would  wairant  a 
Tetdict  of  insanity  in  an  inquest ;  Irving  v.  Swan^  Nov.  7, 1868, 7  Macph. 
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[r  I. 


Inierdiotion. 
(63) 


Voluntajry 
inierdiotion; 

(63,66) 


Lunacy  AotB. 


30.  Persons,  let  them  be  ever  so  profuse  or  liable  to  be 
imposed  upon,  if  they  have  the  exercise  of  reason,  can  eflfectu- 
ally  oblige  themselves  till  they  are  fettered  by  law.  Interdic- 
tion is  a  legal  restraint  laid  upon  such  persons  from  signing 
any  deed  to  their  own  prejudice,  without  the  consent  of  their 
curators  or  interdictors. 

31.  There  could  be  no  interdiction,  either  by  the  Roman 
law  or  our  ancient  practice,  without  a  previous  inquiry  into 
the  person's  condition ;  L.  6,  (fo  curat  fur.  (27, 10) ;  Bobei't- 
son  (A  V.  B),  Jan.  30,  1618,  M.  7158.  But  as  there  were  few 
who  could  bear  the  shame  that  attends  judicial  interdiction, 
however  necessary  the  restraint  might  have  been  to  preserve 
their  families,  voluntary  interdiction  has  received  the  counte- 
nance of  law ;  which  is  generally  executed  in  the  form  of  a 
bond,  whereby  the  grantor  obliges  himself  to  do  no  deed 
which  may  affect  his  estate  without  the  consent  of  certain 
fiiends  therein  mentioned.  Though  the  reasons  inductive 
of  the  bond  should  be  but  gently  touched  in  the  recital,  the 
interdiction  stands  good;  Stewart  v.  Hay,  Nov.  10,  1676, 

86.  Such  appointments  are  made  on  the  petition  of  relatives,  and  ser- 
vice on  the  party  for  whom  a  curator  is  asked  is  always  ordered.  Such 
curators  have  no  power  over  the  person  of  the  ward,  and  they  fjedl  by  the 
service  of  the  tutor-at-law.  They  may  be  recalled  by  the  Court  on  proof 
of  the  ward's  reconvalescence  ;  see  Bryce  v.  Qrahamy  May  26,  1826, 
2  W.  &  S.  481 ;  Jan.  25, 1828,  6  S.  425 ;  July  23,  1828,  3  W  &  S.  323. 
These  and  most  guardians  so  appointed  are  now  subject  to  the  regula- 
tions of  the  Pupils  Protection  Act,  12  &  13  Vict.  c.  51. 

When  the  property  of  a  lunatic  is  not  properly  applied  for  his 
benefit,  and  is  not  under  judicial  management,  the  Lunacy  Board,  or  the 
Accountant  of  Court,  may  bring  the  matter  before  the  Court,  which  may 
appoint  a  judicial  factor,  or  take  other  necessary  measiires ;  20  &  21  Vict. 
c.  71,  §  81.  By  this  statute,  and  25  &  26  Vict.  c.  54,  and  29  &  30  Vict. 
c.  51,  the  custody  and  maintenance  of  lunatics  of  all  classes  are  now 
regulated.  The  Lord  Advocate  has  authority  to  apply  for  the  detention 
of  dangerous  lunatics.  Provision  is  made  for  the  establishment  of  district 
asylums,  and  rules  are  laid  down  for  obtaining  warrants  for  the  removal 
of  the  insane  and  their  detention,  when  necessary,  in  public  or  private 
asylums,  or  for  their  maintenance  in  private  families  where  that  is  the 
proper  mode  of  treatment.  The  statutes  also  make  provision  for  all 
pauper  lunatics.  Every  establishment,  public  or  private,  is  subject  to 
inspection.  The  whole  system  is  under  the  supervision  of  a  Board  of 
Lunacy,  which  is  aided  by  a  staff  of  inspectors. 
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M.  7184.  Yoluntaiy  interdiction,  though  it  be  imposed  by  how  teken  off. 
the  sole  act  of  the  person  interdicted,  cannot  be  recalled  at 
his  pleasure;  but  may  be  taken  off — (1)  By  a  sentence  of 
the  Court  of  Session  declaring  either  that  there  was,  from 
the  beginning,  no  sufficient  ground  for  the  restraint,  or  that 
the  party  is,  since  the  date  of  the  bond,  become  rei  avxB  pro- 
vidu^,  (2)  It  falls,  even  without  the  authority  of  the  Lords, 
by  the  joint  act  of  the  person  interdicted  and  his  interdictors 
concurring  to  take  it  oS.  (3)  Where  the  bond  of  interdiction 
requires  a  certain  number  as  a  quorum,  the  restraint  ceases 
if  the  interdictors  shall  be  by  death  reduced  to  a  lesser 
number ;  Hepbui^n  v.  Hepburn,  Dec.  8, 1708,  M.  7154. 

32.  Judicial  interdiction  is  imposed  by  a  sentence  of  the  judicial 
Court  of  Session.      It  commonly  proceeds  on    an    action  "**®^°*'®^' 
brought  by  a  near  kinsman  to  the  party,  and   sometimes        (W) 
from  the  twhile  ojfficium  of  the  Court,  when  they  perceive 

during  the  pendency  of  a  suit  that  any  of  the  litigants  is, 
from  the  facility  of  his  temper,'subject  to  imposition ;  Robert" 
son  V.  Gray,  Feb.  17,  1681,  M.  7134.  This  sort  must  be  how  taken  off. 
taken  off  by  the  authority  of  the  same  court  that  imposed 
it ;  which  authority  secures  those  who  shall  afterwards  con- 
tract with  him  who  has  been  interdicted,  even  though  the 
strongest  evidence  should  be  brought  that  he  still  continues 
profuse  or  easy  to  be  imposed  upon. 

33.  An  interdiction  need  not  be  served  against  the  per-  Publication 
son  interdicted ;  but  it  must  be  executed  or  published  by  a  tiin Winter- 
messenger  at  the  market-cross  of  the  jurisdiction  where  he  ^^i^tions. 
resides,  by   publicly  reading   the   interdiction   there,   after         (56) 
three  oyesses  made  for  convocating  the  lieges.     A  copy  of 

this  execution  must  be  affixed  to  the  cross ;  and  thereafter, 
the  interdiction,  with  its  execution,  must  be  registered  in 
the  books,  both  of  the  jurisdiction  where  the  person  inter- 
dicted resides,  and  where  his  lands  lie,  within  forty  days 
from  the  publication;  1581,  c.  119,  No.  1;  1597,  c  264 
Where  the  sheriff  refused  registration,  the  presenter  of  the 
interdiction  might  apply  to  the  clerk-register  to  have  it 
recorded  in  the  General  Register  of  the  Session;  1597, 
c.  268;  but  liberty  is  now  given  to  record  all  interdictions 
there,  even  though  the  judge  of  the  inferior  jurisdiction 
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should  not  refuse  to  register  them;  1600,  c.  13.(c)  An 
At  what  interdiction,  before  it  is  registered,  has  no  effect  against 
^tion''  '  third  parties,  though  they  should  be  in  the  private  knowledge 
e£FeotuaL         ^£  j^ .  ^y^^  [^  operates  against  the  interdictors  themselves  as 

soon  as  it  is  delivered  to  them  ;    Orieraon  v.  TaUzifer, 
July  24, 1678,  M.  6298. 
interjiotioii  34.  An  interdiction,  duly  registered,  has  this  effect,  that 

hwiSe^from   ^^  deeds  done  thereafter  by  the  person  interdicted,  without 
ftiienation;      fj^Q  consent  of  his  interdictors,  affecting  his  heritable  estate, 
(57)        are  subject  to  reduction.     Registration  in  the  General  Regis- 
ter secures  all  his  lands  fix)m  alienation,  wherever  they  lie ; 
but  where  the  interdiction  is  recorded  in  the  register  of  a 
particular  shire,  it  covers  no  lands  except  those  situated  in 
bat  not  the      that  shire.((2)     It  appears,  both  by  the  old  style  of  inter- 
ettote.  dictions,  which  continues  to  this  day,  and  by  our  practice, 

that  interdictions  formerly  secured  the  moveable  estates  from 
tdienation  as  well  as  the  heritable,  which  made  all  commerce 
precarious ;  but  since  the  decision  of  Bruce  v.  Forbes,  July 
11, 1634,  M.  7130,  persons  interdicted  have  had  full  power 
to  dispose  of  their  moveables,  not  only  by  testament,  but  by 
present  deeds  of  alienation ;  and  creditors,  in  personal  bonds 
granted  after  interdiction,  may  use  all  execution  against 
their  debtor's  personal  and  moveable  estate,  such  bonds  being 
only  subject  to  reduction  in  so  far  as  diligence  against  the 
heritable  estate  may  proceed  against  them. 
It  doM  not  36.  All  onerous  or  rational  deeds  granted  by  the  person 

ntiimaSPdM^.  interdicted  are  as  effectual,(e)  even  without  the  consent  of 
n^x        the  interdictors,  as  if  the  grantor  had  been  laid  imder  no 
restraint ;  but  he  cannot  alter  the  succession  of  his  herit- 
able estate  by  any  settlement,  let  it  be  ever  so  rational.(/) 
No  deed,  granted  with  consent  of  the  interdictors,  is  reduc- 

(c)  There  is  now  but  one  General  Register  of  Inhibitions  and  Inter- 
dictions ;  31  &  32  Vict  c.  04,  §  16. 

{d)  See  last  note. 

(e)  Even  if  granted  in  favour  of  an  interdictor  himself^  where  the 
other  interdictors  consent ;  Kyle  v.  Kyle,  Dec  14,  1826,  5  S.  128 ;  see 
Eraser  v.  Fraser,  Feb.  26,  1827,  5  S.  301. 

(/)  This  appears  not  to  be  law,  as  interdiction  does  not  apply  to 
moriU  catua  deeds  ;  see  Mansfidd  v.  Stuart,  June  26, 1841,  3  D.  1103. 
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ible,  though  the  strongest  lesion  or  prejudice  to  the  grantor 
should  appear.    The  only  remedy  competent  in  such  a  case  is 
an  action  by  the  grantor  against  his  interdictors  for  making 
up  to  him  what  he  has  lost  through  their  undue  consent.(^) 
It  is  no  part  of  the  duty  of  interdictors  to  receive  sums  or  o£Soe  of  inter- 
manage  any  estate ;  they  are  given  merely  ad  avAitoritatefm       "* 
fTCBstandaia  to  interpose  their  authority  to  reasonable  deeds, 
and  so  are  accountable  for  nothing  but  their  firaud  or  £Emlt 
in  consenting  to  deeds  hurtful  to  the  person  under  their 
care.(fc)     Reduction  ex  capite  interdictionia  may  be  brought  Reduction, 
not  only  by  the  heirs  of  the  interdicted  person,  and  by  the  oomp^t. 
interdictors,  but  by  the  interdicted  person  himself,  though         .^. 
he  was  not,  by  our  ancient  practice,  allowed  to  pursue  in  his 
own  name  a  reduction  of  his  own  deed,  at  least  without  the 
consent  of  his  interdictors ;    Ure  v.  Mitchdaon,  March  14, 
1564,  M.  7164. 

36.  The  law  concerning  the  state  of  children  falls  next  to  Lawfni 
be  erplained ;  i  6,  §  1.    Children  are  either  bom  in  wedlock  ^ 
or  out  of  it.     All  childi*en  bom  in  lawful  (i)   marriage  or   (^  ^-  *^»  ^^ 
wedlock  are  presumed  to  be  begotten  by  the  person  to  whom 
the  mother  is  married,  and  consequently  to  be  lawful  children. 
This  presxmiption  is  so  strongly  founded  that  it  cannot  be 
defeated  btlt  by  direct  evidence  that  the  mother's  husband 
could  not  be  the  father  of  the  child,  e.g,,  where  he  is  impotent, 
or  was  absent  from  the  wife  till  within  six  lunar  months  of 
the  birth.(j)     The  canonists,  indeed,  maintain  that  the  con- 
coning  testimony  of  the  husband  and  wife  that  the  child  was 

{g)  Some  doubt  has  been  raised  as  to  this  where  the  lesion  is  gross, 
bat  the  point  has  not  been  decided ;  see  Fraser,  P.  &  C,  2nd  ed.,  565. 

{h)  Theyseemylike  tutors, to  be  bound  to  conmmnicate  rights  acquired 
br  them  relating  to  the  interdicted  person's  estate  ;  Campbell  v.  Camp- 
bdly  1761,  M.  7156. 

(i)  Pater  ett  qtiem  nupiuB  demonstrarU  applies  only  to  children  con- 
odved  during  marriage  ;  Gardner,  May  17,  1877,  4  R  p.  56,  aff.  J.  C.  of 
S.  3  R  695.  The  presumption  does  not  apply  in  favour  of  one  not  bom 
judo  tempore,  still  less  to  one  bom  before  the  marriage  of  his  parents ; 
his  paternity  must  be  proved ;  Innes  v.  Innes,  Feb.  20,  1837,  2  S.  & 
M'L  417  ;  Smiik  v.  Dick,  Oct.  20,  1869,  8  Macph.  31. 

(J)  Otfot  eleven  months  prior  to  the  birth ;  see  Stewart  v.  M'Keand, 
1774^  M.  11,064  ;  Fraser,  R  &  C,  2nd  ed.,  11  el  seq. 
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not  procreated  by  the  husband  is  sufficient  to  elide  this  legal 
presumption  for  legitimacy;  which  doctrine  is  adopted  by 
Craig,  371,  §  20,  and  Lord  Stair,  ii.  3,  §  42 :  but  it  is  an 
agreed  point,  that  no  regard  is  to  be  paid  to  such  testimony, 
if  it  be  made  after  they  have  owned  the  child  to  be  theirs ; 
(L  6.  63, 54)  Stair,  iv.  46,  §  20.(4)  A  father  has  the  absolute  right  of  dispos- 
ing of  his  children's  persons,(i)  of  directing  their  education, 
and  of  moderate  chastisement ;  and  even  after  they  become 
pibberea,  he  may  compel  them  to  live  in  family  with  him,  and 
to  contribute  their  labour  and  industry  while  they  continue 
there  towards  his  service :  which  power  of  compulsion  lasts,  in 
Lord  Stair's  opinion  (i.  5,  §  13),  after  their  majority.  Children, 
though  in  family  with  their  father,  are  capable  of  receiving 
sums  in  gift  or  legacy,  either  from  strangers  or  from  the  father 
himself,  which  thereby  become  their  property.(m)    A  child 

(k)  The  rales  of  evidence  on  this  subject  are  greatly  relaxed,  and  the 
presumption  in  favour  of  legitimacy  may  be  overcome  by  satisfactory 
evidence  that  a  husband  is  not  in  fact  the  father  of  his  wife's  child ; 
Mctckay  v.  McLckayj  Feb.  24, 1865, 17  D.  494  ;  Brodie  v.  Dyce,  Nov.  29, 
1872,  11  Macph.  142.  **  Questions  of  legitimacy  generally  arise  with 
regard  to  children  bom  so  long  after  the  dissolution  of  the  marriage  by 
the  death  of  the  husband  as  to  render  it  unlikely  they  should  be  his. 
Professor  More  states  that  no  absolute  rule  has  been  fixed  by  our  law  as 
to  the  time  within  which  the  child  would  be  considered  the  legitimate 
issue  of  the  deceased  husband.  The  ordinary  period  of  gestation  is  about 
280  days,  but  it  seems  to  be  held  that  children  may  be  bom  after  a  gesta- 
tion of  more  than  300  days.  No  declaration  by  the  parents  will  bastardise 
a  legitimate  child ;  but  where  there  is  a  doubt,  the  concurring  testimony 
of  father  and  mother  has  been  held  entitled  to  so  much  weight  as  to 
overbalance  a  large  amount  of  opposing  testimony.  This  was  strikingly 
exemplified  in  the  great  Douglas  case,  of  which  an  excellent  summary  is 
given  by  Professor  More,  Notes,  pp.  80-81." — MoiR.  As  to  the  testimony 
of  the  parents,  see  Beattie  v.  Baird,  Jan.  16,  1863,  1  Macph.  273 ; 
Brodie  v.  Dyce,  cit, 

(l)  Subject  to  the  control  of  the  Supreme  Court ;  Harvey  v.  Harvey, 
Sc,  June  15, 1860,  22  D.  1198  ;  M'lver  v.  APIver,  July  2, 1859,  21  D. 
1103;  Cameron^  July  1,  1847,  9  D.  1401.  As  to  custody  in  case  of 
divorce,  see  24  &  25  Vict.  c.  85,  §  9  ;  Steuart  v.  Stermrt,  June  3,  1870, 
8  Macph.  821. 

(m)  The  father,  however,  is  always  administrator-in-law  of  his  child, 
"a  position  inseparable  from  the  relation  of  parent  and  child  ;"  but  he 
may  be  superseded  by  the  judicial  appointment  of  a  curator  bonis  if  he 
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who  gets  a  separate  stock  firom  the  father  for  carrying  on  any 

trade  or  employment^  even  though  he  should  continue  in  the 

&ther's  house,  may  be  said  to  be  emancipated  or  forisfamiliated, 

in  so  far  as  concerns  that  stock,  for  the  profits  arising  from  it 

are  his  own.     Forisfamiliation,  when  taken  in  this  sense,  is 

also  inferred  by  the  child's  marriage,  or  by  his  living  in  a 

separate  house,  with  his  father's  permission  or  goodwill,  Stair, 

L  5,  §  13.     Children,  after  their  full  age  of  twenty-one  years, 

become,  according  to  the  general  opinion,  their  own  masters ; 

and  from  that  period  are  bound  to  the  &ther  only  by  the 

natural  ties  of  duty,  affection,  and  gratitude.    The  mutual 

obligations  between  parents  and  children  to  maintain  each 

other  are  explained  afterwards,  iii.  1,  §  4  (and  note).(ii). 

37.  Children  bom  out  of  wedlock  are  styled  natural  BaBtords. 
children  or  bastards.    The  state  of  these  persons  while  they      »  g  g^v 
are  alive  must  be  tried  by  the  Commissaries ;  but  all  actions 
by  the  Bling  or  his  donatary  for  fixing  bastardy  on  persons 
deceased,  must,  like  other  declaratory  actions,  be  brought 
before  the  Session.    For  the  effects  of  bastardy,  see  after- 
wards, iii.  10,  §§  3,  4.    Bastards  may  be  legitimated,  or  made 
lawful,  either — (I)  By  the  subsequent  intermarriage  of  the 
mother  of  the  child  with  the  father ;  and  this  sort  of  legiti- 
mation, though  it  was  not  received  by  our  ancient  customs 
(R  M.,  L  2,  c.  51,  §  2;  Craig,  366,  §  8),  does,  by  our  present 
practice,  entitle  the  child  to  all  the  rights  of  lawfiil  children. 
The  subsequent  marriage  which  produces  legitimation  is  con- 
sidered by  the  law  to  have  been  entered  into  when  the  child 
legitimated  was  begotten ';(o)  and  hence  if  he  be  a  male,  he 
excludes,  by  his  right  of  primogeniture,  the  sons  procreated 
after  the  marriage  from  the  succession  of  the  father's  heritage, 
though  these  sons  were   lawful  children  from  the  birth. 

be  insolventy  and  the  child  have  a  separate  stock ;  EohertsonSfpetrs^ 
July  12,  18e5,  3  Macph.  1077. 

(n)  See  also  p.  115  as  to  both  lawful  children  and  bastards,  where 
either  patents  or  children  are  unable  to  support  themselves. 

(o)  This  fiction  is  not  now  approved.  The  case  of  Kerr  v.  Martin^  March 
((,  1840,  2  D.  752,  decided  that  the  marriage  of  one  parent  with  another 
party,  intervoiiBg  between  the  birth  of  a  natural  child  and  the  subsequent 
maniage  of  its  parents,  does  not  prevent  its  legitimation ;  but  it  leaves 
the  rights  of  issue  of  the  intervening  marriage  undetermined. 
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Hence,  also,  these  children  can  only  be  legitimated  who  are 
begotten  of  a  woman  whom  the  father  might  at  that  period 
have  lawfully  married.      (2)   Bastards  are   legitimated  by 
letters  of  legitimation  from  the  Sovereign,  iii  10,  §  3. 
SeiranU.  38.(p)  Astothe  powerof  masters over their s^rvante.  Though 

(60-62)  servants  could  not,  by  our  old  law,  be  sold  by  their  masters 
as  their  property,  yet  the  condition  of  these,  called  nativi  or 
bondmen,  was  in  most  respects  as  hard  as  that  of  the  Roman 
servi  /  R  M.  L  2,  a  11  e^  seq,;  Q.  Att.  c.  56.  But  all  ser- 
vants have  now  for  a  long  time  enjoyed  the  same  rights  and 
privileges  with  other  subjects,  unless  in  so  far  as  they  are 
tied  down  by  their  engagements  of  service,  (q)  Servants  are 
NeoesMiy,  either  necessary  or  voluntary.  Necessary  are  those  whom 
law  obliges  to  work  without  wages ;  of  whom  immediately, 
and  voluxitaiy.  Voluntary  servants  engage  without  compulsion,  either  for 
mere  subsistence,  or  also  for  wages.  Those  who  earn  their 
bread  in  this  way,  if  they  should  stand  off  from  engaging, 
may  be  compelled  to  it  by  the  justices  of  the  peace,  who 
have  power  to  fix  the  rate  of  their  wages ;  1617,  8,  §  14 ; 
1661,  c.  38.(r) 
CoUien  and  39.  Colliers,  coal-bearers,  and  salters,  and  other  persons 

necessary  to  the  collieries  and  salt-works,  as  they  are  parti- 
ta) cularly  described,  1661,  c.  56,  are,  like  the  adscriptitii  glebw 
of  the  Roman  law,  tied  down  to  perpetual  service  at  the  works 
to  which  they  had  once  entered.  Upon  a  sale  of  the  works 
the  right  of  their  service  is  transferred  to  the  new  proprietor. 
All  persons  are  prohibited  to  receive  them  into  their  service 
without  a  testimonial  from  their  last  master;  and,  if  they  desert 
to  another  work,  and  are  redemanded  within  a  year  thereafter, 
he  who  has  received  them  is  obliged  to  return  them  within 
twenty-four  hours,  under  a  penalty ;  1606,  c  11.  But  though 
the  proprietor  should  neglect  to  require  the  deserter  within 
the  year,  he  does  not  by  that  short  prescription  lose  his  pro- 


(p)  Afl  to  the  law  of  master  and  Bervant,  see  infraf  Note  B  after  iii  t.  3. 

(q)  Even  a  slave  brought  from  the  plantations,  acquired  his  freedom 
on  coming  to  this  country,  and  could  not  be  sent  back  to  his  former  con- 
dition without  his  consent ;  Knight  v.  Wedderhum,  1778,  M.  14,545. 

(r)  Repealed  by  53  Geo.  III.  c.  40. 


T.  vil]        tutors  and  curatobs.         Ill 

perty  in  him,  New  CoU.  117.  Colliers,  &c.,  where  the  colliery 
to  which  they  are  astricted,  is  either  given  up,  or  not  suflScient 
for  their  maintenance,  may  lawfully  engage  with  others,  Hope 
{Coal-heughs),  March  7, 1616,  E,  of  Lothian;  but  if  that  work 
shall  be  set  a-going,  the  proprietor  may  reclaim  them  back  to 
it,  F.  Feb.  4,  1708,  Wallace. 

4D.  The  poor  make  the  lowest  class  or  order  of  persons.  The  poor. 
Indigent  children  may,  by  1617,  c.  10,  be  compelled  to  serve  j  j.     * 
any  of  the  King's  subjects  without  wages  till  their  age  of  children, 
thirty  years.     Vagrants  and  sturdy  beggars  may  be  also  com-  ?^^y 
pelled  to  serve  any  manufacturer,  by  1663,  c.  16.    And  because 
few  persons  were  willing  to  receive  them  into  their  service, 
public  workhouses  are,  by  1672,  c.  18,  ordained  to  be  built 
for  setting  them  to  work.     The  poor  who  cannot  work  must 
be  maintained  by  the  parishes  in  which  they  were  bom ; 
1534,  a  22;  and  where  the  place  of  their  nativity  is  not 
known,  that  burden  &lls  upon  the  parishes  where  they  have 
had  their  most  common  resort  for  the  three  years  immediately 
preceding  their  being  apprehended,  or  their  applying  for  the 
public  charity ;  1663,  c  16 ;  1698,  c.  21.     See  Inveresk  v. 
Tranent,  March  3,  1757,  M.  10,671,  overruled  by  Baxter, 
Vl&Iy  M.  10,573.     Where  the  contributions  collected  at  the  The  poor  who 
churches  to  which  they  belong  are  not  suflScient  for  their 
m^tenance,  they  are,  by  1672,  c.  18,  to  receive  badges  fix)m 
the  minister  and  kirk-session,  in  virtue  of  which  they  may  ask 
ahns  at  the  dwelling-houses  of  the  inhabitants  of  the  parish. 


cannot  work. 


NOTE  ON  THE  LAW  RELATING  TO  THE  POOR 

''  ScottiBh  legislation  on  the  subject  of  the  poor  divides  itself  into 
two  parts — Isi^  A  series  of  stringent  and  severe  enactments  against 
▼agabonds,  now  in  total  desuetude;  and  %ndj  Provisions  for  the  sup- 
port of  the  really  destitute  poor,  which  at  first  consisted  merely  of 
the  occasiona]  collections  at  churches,  supplemented  by  a  permission 
to  receive  voluntary  alois ;  but  which  gradually  resulted  in  a  legal 

(f)  The  Act  16  Geo.  IIL  c  28,  enacted  the  emancipation  of  colliers, 
&&,  fubject  to  various  conditions  which  were  removed  by  39  Geo.  IH.  c.  56. 
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[B.  L 


Parochial 
Board. 


Aasenments. 


aaseesment  imposed  on  each  parish  for  the  support  of  paupers  who 
had  had  a  continuous  residence  of  a  certain  period  within  the  parish ; 
or,  failing  the  requisite  residence  in  any  particular  parish,  imposed  on 
the  parish  of  the  pauper's  birth.     The  statutes  and  proclamations 
of  the  Privy  Council,  for  all  practical  purposes,  are  superseded  by 
the  Act  of  1846,  8  <fe  9  Vict.  c.  83.    1.  Under  the  new  statute,  the 
imposition  of  the  assessment,  and  the  direct  regulation  of  the  affairs 
of  the  parish,  so  far  as  regards  pauperism,  are  committed  to  a 
parochial  board, — the  qualification  of  its  members  being  the  owner- 
ship or  occupancy  of  heritage  within  the  parish. («)    The  assessment 
is  laid  on  according  to  the  rental,  as  appearing  under  the  Lands 
Valuation  Act,  17  &  18  Vict.  c.  21, (t)     Each  year's  assessment 
should  cover  each  year's  necessities;  but  the  principle  cannot 
always  be  exactly  carried  out.     Thus  a  person  who  had  recently 
settled  in  a  parish  was  not  entitled  to  resist  an  assessment  imposed 
in  1853  for  payment  of  a  debt  and  for  the  maintenance  of  a  lunatic, 
which,  under  the  old  board,  had  been  accumulating  since  1846; 
Archibald  v.  MaciTUyre^  Jan.  24,  1856,  18  D.  329.     The  triennial 
prescription  does  not  apply  to  assessments  for  the  poor ;  Munro  v. 
Graham^  Nov.  21,  1857,  20  D.  72.     The  business  of  the  parochial 
board  is— (1)  The  imposition  and  collection  of  an  assessment,  (u) 
and  the  administration  of  the  parochial  property ;  (2)  the  superin- 
tendence of  the  poor's  roll,  and  the  determination  of  applications 
by  paupers  for  relie£     Where  applications  for  relief  are  altogether 


20&21Tict. 
0.28. 


(s)  In  parishefi  exclusively  buighal,  the  board  consists  of  a  number, 
fixed  by  the  Board  of  Supervision,  of  elected  managers  duly  qualified  by 
ownership  or  occupancy,  four  persons  nominated  by  the  managers,  and 
four  nominated  by  the  kirk-session.  In  parishes  not  burghal,  it  consists 
of  all  heritors  of  the  yearly  value  of  £20  and  upwards,  or  their  agents  or 
mandataries  appointed  in  writing,  the  provost  and  bailies  of  any  royal 
burgh  in  the  parish,  the  members  of  the  kirk-session,  and  a  number  fixed 
according  to  population  of  members  elected  by  ratepayers  not  otherwise 
entitled  to  act.  As  to  mandates  and  qualifications,  see  Thomson  v.  Paro- 
chial Board  of  Inveresk,  Nov.  30,  1871,  10  Macph.  178. 

(0  24  &  25  Vict  c.  37  ;  and  30  &  31  Vict.  c.  80.  Under  deduction 
of  the  probable  annual  cost  of  repairs,  insurances,  and  expenses  of 
maintenance,  and  rates,  taxes,  and  public  charges,  8  &  9  Vict.  c.  83, 
§  37  ;  Steuart  v.  Parochial  Board  of  Keith,  Oct.  16,  1869,  8  Macph.  26  ; 
Edinburgh  S  Glasgow  Railway  Co.  v.  Hall,  Jan.  19,  1866, 4  Macph.  301. ' 

(ti)  Where  necessary.  In  a  few  parishes  the  poor  are  still  supported 
without  having  recourse  to  assessment.  In  such  parishes  the  heritors 
and  kirk-session  form  the  Parochial  Board. 
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refosed,  an  appeal  lies  to  the  sheriff,  whose  decision  may  be  ap- 
pealed to  the  Court  of  Session.    Where  the  application  is  granted, 
but  not  to  the  extent  to  which  the  pauper  considers  adequate, (t;) 
he  may  appeal  to  the  Board  of  Supervision, — a  central  board  con- 
stituted hy  the  statute.     By  §  52,  properties  or  revenues  which  at  Property  held 
the  date  of  the  passing  of  the  Act  stood  vested  in  the  heritors  and  flJ^^ 
kirk-session  of  a  parish,  or  in  the  magistrates  of  burghs,  under  any 
Act  of  Parliament,  or  under  any  law  or  usage,  or  in  virtue  of  gift, 
grant,  bequest,  or  otherwise,  ^/or  the  tise  or  benefit  of  the  poor  of 
such  parish,'  are  transferred  from  the  kirk-session  or  the  magistrates 
to  the  newly  created  board.     Where  the  property  is  held  not  for 
the  general  poor, — ».«.,  those  who  are  legally  entitled  to  relief^  but 
for  particular  classes  of  poor  who  would  not  fall  within  the  descrip- 
tion of  legal  poor, — ^the  fiinds  mortified  for  their  relief  and  their 
administration  remain  with  the  original  trustees,  and  are  not 
transferred  to  the  Parochial  Board ;  and  even  where  the  fund  has 
been  mortified  for  behoof  of  the  poor  generally,  yet  the  section 
does  not  apply  where  the  bequest  was  made  not  to  the  heritors 
and  kirk-session,  but  to  the  minister  and  kirk-session,  the  heritors 
being  excluded ;  KvrkSession  of  Bathgate  v.  Liddell,  July  14, 1856, 
14  D.  1075 ;  Hardie  v.  The  Kirk-Session  of  Linlithgow,  Nov.  15, 
1855,  16  D.  37."  (w?) 

"  Churche8,(a;)  manses,  and  glebes  of  clergymen  of  the  Estab- 
lished Church  are  exempt  from  assessment." 

(v)  An  offer  of  relief  in  a  poor-house  is  a  comx)etent  and  sufficient 
answer  to  a  pauper's  claim;  Watson  v.  Welchf  Feb.  26,  1853,  15  D.  448 ; 
Partyth  v.  NiehoU,  Jan.  19, 1867,  5  Macph.  293. 

(ip)  Yet  if  the  feudal  title  be  in  the  Mrk-session  alone,  while  the  sub- 
jects have  been  in  fact  possessed  by  the  heritors  and  kirk-session  jointly 
for  behoof  of  the  legal  poor,  they  fall  under  this  section ;  Inspector  of 
Kinglassie  v.  Kirk-Session,  June  14,  1867,  5  Macph.  1869  ;  Flockhart  v. 
Kirk-Session  of  Aberdeen,  Nov.  24,  1869,  8  Macph.  176. 

(z)  Also  places  used  exclusively  for  public  worship,  28  &  29  Vict,  c 
62  ;  and  Sunday  and  Bagged  Schools,  32  &  33  Vict  c  60.  Crown  pro- 
perty is  exempt  from  assessment  for  poors'  rates,  as  it  is  from  other  assess- 
ments ;  but  not,  as  was  formerly  supposed,  property  held  as  a  public  trust 
for  the  benefit  of  the  whole  community  ;  Adamson  v.  Clyde  Trs,,  Jan.  27, 
1860,  22  D.  606 ;  June  26,  1863,  1  Macph.  974,  aff.  June  22, 1865,  3 
Macph.  100 ;  Miles  v.  Commrs.  of  Leith  Docks,  June  17,  1864,  2  Macph. 
1234,  aff.  March  12, 1866, 4  Macph.  H.L.  14 ;  Oreig  v.  Univ.  of  Edinburgh, 
July  SO,  1865,  3  Macph.  1151,  rev.  June  8, 1868,  6  Macph.  H.L.  97  ; 
Greig  ▼.  Heno^s  Hospital,  March  28, 1866,  4  Macph.  675. 
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CanaU  and 
railways. 


Exemptions.  «  An  exemption  is  likewise  allowed  from  assessment  hj  6  k7 

Vict.  c.  36,  in  fieivour  of  societies  established  exclusively  for  pur- 
poses of  science,  literature,  or  the  fine  arts,  in  respect  of  the 
premises  occupied  by  them  for  the  transaction  of  their  business, 
either  as  tenants  or  owners  ;(^)  but  the  exemption  is  thus  qualified : 
'Provided  that  such  society  shall  be  supplied  wholly  or  in  part  by 
annual  voluntary  contributions,  and  shall  not,  and  by  its  laws  may 
not,  make  any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members.' " 

'*By  §  45  of  the  Poor  Law  Act,  where  any  canal  or  railway  passes 
through  more  than  one  parish  or  combination,  the  proportion  of  the 
annual  value  on  which  such  assessment  shall  be  made  for  each  such 
parish  or  combination  shall  be  according  to  the  number  of  miles  or 
distance  which  such  canal  or  railway  passes  through,  or  is  situated  in 
each  parish  or  combination,  in  proportion  to  the  whole  length ;  JSdin- 
burgh  cmd  Glasgow  RaUway  Co.  v.  Adamaon^  March  10, 1853, 15  D. 
537,  aj£  May  2,  1855,  2  Macq.  331.(2;)  A  railway  or  canal  com- 
pany is  assessable  for  the  railway  or  canal  in  the  double  character  of 
owner  and  occupant ;  Anderson  v.  The  Union  Canal  Co,,  March  7, 
1839,  1  D.  648;  Edvnbwrgh  amd  Glasgow  Railtoay,  supra.  And  a 
water-company  is  liable  both  as  owner  and  occupant  of  the  ground 
in  which  the  pipes  are  laid;  Hay  v.  The  Edinburgh  Water  Co,,  July 
13,  1850,  12  D.  1240,  H.  L.,  Feb.  13,  1854,  1  Macq.  683." 

"The  present  statute  does  not  define  those  who  are  the  poor  en- 

^ed°to  relief  ^^^  ^  relief,  but  leaves  the  matter  as  it  stood  under  the  former 
statutes — the  latest  of  which,  the  Act  1672,  declares  that  those  only 
shall  be  entitled  to  relief  'who  are  unable  to  work  by  reason  of  age, 
infirmity,  or  disease.'  An  able-bodied  person  was  defined  in  Petrie 
V.  Meek  (March  4, 1859,  21  D.  614)  to  be  a  person  '  under  no  dis- 
ability, physical  or  mental,  to  work.'  For  such  the  benefit  of  the 
statute  was  not  intended,  even  although  they  might  show  that  no 
work  could  be  procured;  IPWiUiam  T.Adams,  Feb.  29, 1849, 11  D. 
719,  aff.  H.L.,  March  26, 1852, 1  Macq.  1 20.  It  may  now  therefore 
be  considered  as  settled  that  those  only  are  entitled  to  relief  who 
are  unable  to  work  through  mental  or  bodily  infirmity.  This 
incapacity  is  presumed  in  the  case  of  poor  persons  of  seventy  years 
of  age  and  upwards,  according  to  the  statutes  1424  and  1579,  c. 


Able-bodied 


(y)  Upon  their  obtaining  a  certificate  from  the  Registrar  of  Friendly 
Societies. 

(a)  See  Valuation  Acts  cited  in  Note  (t),  p.  112  ;  Deas  on  Railways, 
part  vii.  c.  ii.  p.  551. 
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74y  and  of  orphaim  and  destitute  children  under  fourteen,  accord- 
ing to  the  Act  1661,  c.  38."  (a) 

**  Who  are  entitled  to  the  benefit  of  the  Poor  Lawl    No  one  has  Relief  by 
a  legal  right  of  relief  if  he  has  relatives  who  have  the  means,  and  ai*e 
under  a  legal  obligation  to  support  him.  1st,  The  persons  first  liable 
in  the  maintenauce  of  an  indigent  father  or  mother  are  his  or  her 
descendants,  the  nearer  before  the  more  remote;  and  the  obligation 
holds  equally  in  the  case  of  maternal  and  paternal  ascendants.    2nd, 
A  hther  is  bound  to  maintAin  his  children,  whether  legitimate  or  il- 
legitimate, and  this  obligation  has  been  held  to  extend  to  a  daughter- 
in-law  during  her  husband's  Ufe,  if  the  husband  be  unable  to  aliment 
her;  Duncan  v.  Hia,  Feb.  17, 1810,  F.C.    3rd,  The  mother  is,  in  like 
manner,  bound  to  aliment  her  own  children,  but  this  does  not  extend 
to  a  stepmother;  MacdamUd  v.  Macdonald,  June  20, 1846,  8  D.  830. 
4th,  Sons-in-law  are  bound,  during  the  subsistence  of  their  marriage, 
to  support  their  parents-in-law,  unless  their  wives  have  a  separate 
estate ;  Beid  v.  Mair,  July  30, 1866,  4  Macph.  1060.     5th,  In  the 
general  case,  collaterals,  such  as  brothers  and  sisters,  are  not  bound 
to  aliment  each  other,  nor  an  uncle  or  aunt,  a  niece  or  nephew.    6th, 
But  cases  have  occurred  where  the  eldest  son,  on  succeeding  to  his 
lather's  property,  has  been  held  burdened  with  the  maintenance  of 
younger  children  on  the  ground  of  representation,  inasmuch  as  he 
takes  up  the  father's  obligation  to  maintain  his  children.     7th,  Of 
course  a  husband  is  bound  to  aliment  his  wife;  but  that  only  in  his 
own  house.    In  all  cases  where  the  parties  legally  bound  to  furnish 
aliment  to  the  pauper  are  in  a  condition  to  do  so,  no  burden  can  be 
thrown  on  the  public  fund.    But,  assuming  that  no  such  relief  can 
be  received,  it  is  not  necessary  that  the  disability  for  work  of  persons 
otherwiM  entitled  to  relief  should  be  total    It  is  enough  that  they 
are  in  such  a  condition  of  disability  that  they  could  not  earn  their 
subaiatence  although  work  should  be  furnished  to  them.     But  such 
perMiDS,  if  receiving  relief,  are  bound  to  contribute  as  &r  as  they 

(a)  In  Jack  v.  ItdaUj  March  31, 1864, 2  Macph.  978,  aff.  Feb.  12, 1864, 
4  Macph.  H.  L,  1,  L.  R  1,  Sc  Ap.  1,  it  was  farther  decided  that  a 
piiochial  board  has  no  power  to  bestow  any  part  of  the  funds  raised  by 
awiimiit  on  able-bodied  poor,  the  right  to  give  and  the  right  to  demand 
relief  being  oonrelative ;  and  such  persons  being  expressly  excluded  from 
the  c$XegoTy  of  ^  occasional  poor,"  who  are  entitled  to  relief  under  §  68. 
But  an  able-bodied  man,  with  a  lunatic  member  of  his  family,  may  be  re- 
]iefed(aee  p.  120) ;  and  an  able-bodied  widow,  burdened  with  a  large  family, 
Bttj  obtain  relief  for  them  ;  Hay  v.  Darmany  June  25, 1851, 13  D.  1223. 
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can  towards  their  own  support.  They  may  be  set  to  work  by  the 
parish,  and  the  proceeds  of  their  labour  either  expended  on  their 
own  maintenance  or  thrown  into  the  general  fund.  Mere  poverty 
or  inability  to  work,  however,  must  be  combined  with  some  other 
qualifications  in  order  to  give  a  right  of  relief  from  the  assessed 
funds,  except  in  one  case — that  is  to  say,  where  the  party  is  making 
his  claim  against  ths  original  pariah  of  his  birth." 
Settlement.  '^  It  is  the  principle  of  the  law  of  Scotland — ^That,  as  (1)  every 

man  must  have  a  birth-settlement,  if  it  can  be  ascertained ;  and  (2) 
no  man  who  really  falls  within  the  description  of  a  pauper  can  ever, 
under  any  circumstances,  be  left  to  starve;  a  party  so  circumstanced 
must,  in  the  absence  of  any  other  settlement  afterwards  acquired,  be 
always  entitled  to  fisdl  back  for  support  on  the  parish  of  his  birth. 
This  is  called  an  original  settlement.  But  a  new  settlement  may  be 
acquired,  and  the  birth-settlement  not  lost,  but  for  the  time  super- 
seded, by  the  acquisition  of  another  settlement  in  another  parish  by 
residence  there.  These  two  settlements,  that  of  birth  on  the  one 
hand  and  residence  on  the  other,  constitute  the  only  grounds  on 
which  the  pauper  can  legally  claim  relief.  These,  however,  give  rise 
to  certain  derivaUve  rights  of  settlement,  arising  from  the  connection 
between  the  pauper  himself  and  his  wife  or  children." 

"In  considering  the  subject  of  settlement  by  residence,  one  thing 
must  be  kept  in  view — That  to  the  pauper  himself  the  matter  is  one 
of  indifference;  if  a  pauper  at  all,  he  must  be  maintained  somewhere; 
if  there  be  a  doubt  as  to  his  parish  of  settlement,  he  must  in  the 
meantime  be  maintained  in  that  parish  where  he  is  compelled  to 
claim  relief ;  so  that  in  all  such  cases,  the  contest  resolves  only 
into  one  between  different  parishes,  the  one  trying  to  throw  on 
another  the  burden  of  the  pauper's  maintenance,  the  other  trying 
to  escape  it.  But  as  the  liability  for  paupers  operates  very  dif- 
ferently in  different  parishes,  the  liability  being  comparatively 
slight  in  remote  and  thinly-populated  districts,  while  it  faUs 
severely  on  the  larger  urban  districts,  it  is  not  surprising  to  find 
that  the  law  of  settlement  has  been,  on  the  one  hand,  most  fruitful 
of  contests,  and,  on  the  other,  from  the  complicated  elements 
which  must  enter  into  the  question  of  the  acquisition  of  resi- 
dential settlement,  its  interruption  or  its  loss,  that  the  decisions 
on  the  subject  are  by  no  means  uniform  or  satisfactory." 

"  By  §  76  of  the  Act  it  is  enacted  that  no  one  shall  acquire  a 
settlement  by  residence  unless  he  has  resided  in  the  parish  '  for 
five  years  continuouslyy  and  *  maintained  himself  without  having 
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reoouTBe  to  oommon  b^ging  either  by  himself  or  his  family,  and  with- 
out having  reoeiyed  or  applied  for  parochial  relief,'  The  continxiity 
▼ill  not  be  broken  by  occasional  absences  from  the  parish,  even  for 
some  weeks  at  a  time ;  KUpairick,  July  9,  1851, 13  D.  1313 ;  Hay 
T.  Cuming,  June  6, 1851,  13  D.  1057 ;  HamilUm  v.  Eirkwood,  Nov. 
13,  ISGSy  2  Macph.  117.  But  it  was  held  in  Hutchison  v.  Fraser^  Feb. 
11,  1858,  20  D.  545,  that  an  absence  of  eleven  months  by  a  person 
who  has  engaged  himself  as  a  servant  was  sufficient  to  interrupt 
the  residenoe;  see  also  Hay  v.  BeaUie  amd  Hofrdie,  Dec.  1,  1857, 
20  D.  146.  These  cases  sufficiently  illustrate  the  general  rule. 
A  abort  and  accidental  absence  will  not  affect  the  continuity  of  the 
reodence ;  but  anything  that  distinctly  indicates  the  severance  of 
the  connection  with  the  parish  will  have  that  effect."  (6) 

''In  r^;ard  to  the  second  condition  requisite  for  a  settlement,  the 
rtatate  does  not  inquire  how  the  pauper  has  been  supported  in  the 
mwuitime,  whether  by  the  partial  contributions  of  friends  or  other- 
wise, prorided  only  there  has  been  no  public  begging  and  no  actual 
application  for  parochial  relief;  Hay  v.  Ct^vmn^,  June  6, 1851, 13  D. 
1 683.  Attempts  have  sometimes  been  made  by  ingenious  inspectors 
to  get  quit  of  a  residential  settlement  when  nearly  acquired  by  ob- 
truding some  small  donation  on  the  pauper  from  the  parish  funds, 
and  then  pleading  that  he  had  received  parochial  relief  within  the 
five  yeara.  In  Porteous  v.  Blair,  Dec  16,  1856,  19  D.  181,  an 
advance  of  this  kind  was  regarded  as  a  mere  device,  and  not  a 
pn^wr  case  of  parochial  relief  bcmdfide  made  after  proper  inquiry. 
See,  on  the  other  hand,  Johnston  v.  Black,  July  13,  1859,  21  D. 
1293;  Sin^pson  v.  AUan,  July  19,  1859,  21  D.  1363." 

''Under  the  old  law,  the  settlement  effected  by  three  years*  resi-  Loss  of 
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deooe  ooold  never  be  lost  except  by  the  acquisition  of  another  settle- 
ment But  under  §  76  of  the  existing  Act,  the  residential  settlement 
acquired  by  the  five  years'  residence  is  lost '  if.during  any  subsequent 
period  of  five  years  the  pauper  shall  not  have  resided  in  such  parish 
or  combination  for  at  least  one  yearJ  Accordingly,  in  Hay  v. 
Marine,  Feb.  7,  1851,  13  D.  628,  a  party  who  had  acquired  an 


(k)  The  cases  of  Oreig  v.  Myles,  July  19,  1867,  5  Macph.  1132,  and 
Momari^  v.  Ross,  Jan.  5,  1869,  7  Macph.  331,  apparently  introduce  the 
doctrine  that  a  settlement  may  be  acquired  by  a  constructive  as  well  as 
hy  an  aetual  residence — e,g,,  by  the  residence  of  the  wife  and  family  of  a 
nflar  or  fishennan,  while  he  himself  is  absent  during  long  periods  of  the 
fire  yeaBi  in  the  poisoit  of  his  ordinary  occupatibn. 
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industrial  settlement  in  St.  Cuthbert's,  but  who  had  daring  the 
subsequent  five  years  been  absent  from  St  Cuthbert's  for  four 
years  and  four  months,  was  held  to  have  lost  that  settlement,  as 
it  was  impossible  for  him  to  show  that  he  had  resided  continuously 
for  one  year  out  of  the  G.ve.*\c) 
DeriTatiTe  "  1,  A  woman  by  marriage  acquires  the  settlement  of  her  hus- 

band, where  that  husband  has  a  known  settlement;  and  that  settle- 
ment continues  untO  she  shall  have  acquired  a  new  settlement  by 
residence  or  by  a  second  marriage.  ((£)  A  settlement  acquired  by  a 
second  marriage  was  held  the  ruling  settlement,  even  as  to  the 
children  of  the  wife's  first  marriage,  where  she  was  deserted  by  her 
husband  and  became  a  pauper  only  in  respect  of  her  inability  to 
maintain  the  children;  Greig  v.  Adamson  and  Craig,  March  2, 1865, 
3  Macph.  575.  But  a  wife's  birth-settlement  is  only  suspended, 
not  extinguished,  for  in  the  event  of  the  dissolution  of  the  marriage, 
and  of  her  having  lost  her  husband's  settlement  by  non-residence, 
and  not  having  acquired  for  herself  a  new  settlement  by  residence, 
she  can  fall  back  on  the  parish  of  her  birth." 

''  2.  Legitimate  children  follow  the  settlement  of  their  father, 
whether  residential  or  original;  Barbovry.  Adamson,  July  2, 1851, 
23  D.  603,  rev.  May  30,  1853,  1  Macq.  376,  25  Jur.  419;  illegiti- 
mate children  that  of  their  mother."  (0) 

"  3.  The  death  (/)  of  the  parent,  though  prior  to  the  application 
for  relief,  does  not  deprive  the  child  of  the  benefit  of  the  parent's 
settlement.  On  the  death  of  the  father,  and  the  failure  or  loss  of 
the  settlement  derived  from  him,  pupil  children  follow  the  settle- 
ment of  their  mother ;  Greig  v.  Adamson  and  Craig,  supra.** 

(c)  See  also  Crawford  v.  Petrte,  Jan.  26,  1862, 24  D.  357,  where  mere 
absence  was  held  to  have  this  result,  although  during  part  of  the  time 
after  the  pauper's  removal  from  the  parish  of  his  residential  settlement 
he  had  been  confined  in  a  lunatic  asylum,  and  his  absence  was  there- 
fore involuntaiy.  See  also  Kvrkwood  v.  Lennox,  July  10,  1869,  7 
Macph.  1027.  It  was  held  in  Say  v.  CroaO,  Feb.  6,  1868,  20  D.  567, 
that  a  soldier's  residential  settlement  is  not  lost  by  absence  with  his 
regiment  on  duty. 

(d)  By  a  second  marriage  the  settlement  acquired  by  the  woman's  first 
marriage  is  not  merely  suspended,  but  destroyed,  and  does  not,  like  her 
birth -settlement,  revive  on  the  death  of  her  second  husband ;  Kirhcood 
V.  Manson,  March  14,  1871,  9  Macph.  193. 

(e)  However  acquired,  Hay  &  Thomson  v.  Murray,  Feb.  6,  1856,  18 
D.  610. 

(/)  Or  desertion ;  Carmichad  v.  Adamson,  Feb.  28, 1863, 1  Macph.  453. 
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''  4.  The  settlement  from  pai'entage  ceases  on  the  child's  acquir- 
ing a  settlement  of  his  own  by  residence,  or  in  the  case  of  a 
daughter,  by  marriage.  See  Coekbumspathy  June  9, 1809,  F.C.,  and 
ff<My  V.  Rogers,  Nov.  23, 1852, 15  D.  67.  A  minor  forisfamiliate  at 
the  death  of  his  father  continues  a  residential  settlement  derived 
from  the  father;  but  if  his  father  had  only  a  birth-settlement,  is 
chargeable  on  the  parish  of  his  own  birth ;  Craig  v.  Greig  cmd 
Macdanald,  July  18,  1863,  1  Macph.  1172.'* 

'\5,  Supposing  the  parent  to  have  no  subsisting  residential 
settlement,  the  question  has  been  raised,  whether  the  burden  of 
maintaining  his  pauper  child  falls  on  the  parish  of  its  own  birth  or 
the  parish  of  the  fetther's  birtL  This  question  arose  in  two  cases 
as  to  children  in  nonage,  unemancipated,  and  deserted  by  their 
father.  The  Second  Division  found,  following  out  the  case  of  Thorn- 
son,  July  19, 1850,  and  others,  that  the  burden  of  maintaining  these 
children  lay  on  the  parish  of  their  own  birth,  and  not  on  that  of  the 
fkther^s  birth.  But  the  judgment  was  reversed  in  the  House  of 
Lords  in  the  case  oi  Barhowr  v.  Adcmisonj  1  Macq.  377." 

"  Lastly,  as  to  settlement  by  birth.  It  is  the  only  settlement 
which  is  both  inherent  and  permanent  in  its  character.  Settlement 
by  residence  is  lost  by  absence  :  the  derivative  settlement  obtained 
through  a  pai'ent  or  by  marriage  may  be  extinguished  by  foris- 
familiation  and  residence  elsewhere,  or  the  marriage  which  con- 
nected the  husband  and  wife  may  be  dissolved.  But  settlement  by 
birth,  though  suspended  during  the  existence  of  any  other  settle- 
ment, is  never  lost,  but  may  always  be  fallen  back  upon  when 
every  other  settlement  fails." — Moib. 

The  arrangements  regarding  pauper  lunatics  are  mainly  con-  Pau])er 
tained  in  the  Lunacy  Acts ;  supra,  i.  7,  §  29,  note  (6). 

The  inspector  of  poor  of  the  parish  where  a  dangerous  lunatic 
is  found  may  apply  to  the  sherijOT  for  his  committal  to  a  place  of 
safe  custody,  and  is  liable  in  the  expense,  with  the  usual  relief 
against  relations  or  against  the  parish  of  the  lunatic*s  settlement 
at  the  date  of  his  reception  in  an  asylum.  Generally,  the  expense 
of  obtaining  orders  of  removal  of  pauper  lunatics  to  asylums,  and 
maintaining  them  there,  also  falls  on  the  parish  of  settlement  at 
the  date  of  reception  in  a  district  asylum,  or  one  substituted  for 
ity  whether  the  lunatic  was  then  a  pauper  or  not,  and  whether 
supported  out  of  his  own  means  or  by  a  relative  bound  in  relief, 
and  whether  the  settlement  be  an  original  or  a  derivative  one ; 
and  the  residence  in  an  asylum  is  by  the  statute  20  k  21  Yict 
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c.  71,  §  75,  declared  to  be  residence  in  the  parish  of  settlement 
An  able-bodied  man,  with  a  lunatic  wife  or  child,  may  obtain 
relief  for  them ;  Hay  y.  Paterson,  Jan.  29,  1857,  19  D.  332 ;  and 
is  not  rendered  a  pauper  by  so  doing,  or  by  the  confinement  of  one 
of  his  fiamily  as  a  pauper  lunatic  under  the  Lunacy  Act ;  Palmer 
V.  Euasell,  Dec  1,  1871,  10  Macpk  185 ;  Wallace  v.  TwmhuU,  10 
MacpL  67S<;\neither  is  a  lunatic  child,  by  reason  of  relief  given 
when  living  in  family  with  its  parent ;  while  so  doing  it  continues 
in  statu  pupillariy  and  can  neither  acquire  or  lose  a  settlement ; 
Milne  v.  Henderson  and  Smithy  Dec.  3,  1879,  7  Ket.  317 ;  Lawson 
V.  Ovmrij  Nov.  21,  1876,  4  R.  151 ;  Kirkwood  v.  Lennox^  July 
10,  1869,  7  Macph.  1027 ;  and  residence  in  an  asylum  is  in  law 
residence  in  the  parish  of  settlement.  Pauper  lunatics  who  are 
not  dangerous  and  not  subject  to  treatment  for  cure  may  be  main- 
tained in  special  wards  attached  to  poor-houses. 
RemovaL  Paupers  relieved  by  a  parish  not  being  that  of  settlement  are 

always  liable  to  be  removed,  if  that  can  be  done  with  safety. 
Removal  of  English  and  Irish  paupers  is  regulated  by  a  variety 
of  statutes;  8  <fe  9  Vict  c.  117;  10  &  11  Vict  c.  33;  24  &  25  Vict 
c  76 ;  25  <fe  26  Vict  c.  113 ;  26  <fe  27  Vict.  c.  89. 
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TIT.  L — OF  THE  DIVISION  OF  RIGHTS,  AND  THE  SEVERAL  WAYS 
BY  WHICH  A  RIGHT  MAY  BE  ACQUIRED. 

L  The  things  or  subjects  to  which  persons  have  right 
are  the  second  object  of  law.    The  right  of  enjoying  and  dis- 
posing of  a  subject  at  one's  pleasure  is   called  property,  p^yperty, 
Where  a  subject  belongs  in  common  to  two  or  more  diflFerent 
persons,  the  right  is  called  common  property.     Proprietors  how  re- 
are  restrained  by  law  from  using  their  property  emulously(^)  •*^*^ 
to  their  neighbour's  prejudice :  but  wherever  the  lawful  act         ^^ 
of  the  proprietor   tends   to  his  own  advantage,  though  it 
should  prove  detrimental  to  his  neighbour,  law  allows  him 
to  use  what  is  his  own  at  pleasure,  (h)    Every  State  or  Sove- 
reign has  a  power  over  private  property,  called  by  some 
lawyers  dominiwm  eminena,  in  virtue  of  which  the  proprietor 
may  be  compelled  to  sell  his  property  for  an  adequate  price, 
where  an  evident  utility  on  the  part  of  the  public  demands 
it(i). 


(g)  Bosi  V.  Baird,  Feb.  3,  1829,  7  S.  361. 

{h)  Durdop  v.  RoberUony  Dec.  I,  1803,  Hume  315.  For  applications 
and  limitationB  of  this  principle,  see  BeU*8  Pr.,  §  962  et  seq.j  Guthrie 
Smith  on  Reparation,  p.  359  ei  uq,;  Karnes's  Pr.  of  Equity,  L  1.  1 ;  also 
the  various  statutes  relating  to  nuisances,  30  &  31  Vict.  c.  101,  the  Smoke 
Nmsance  Act,  20  &  21  Vict  c.  73,  and  the  General  Police  Act  of  1862, 
25  &  26  Vict  c  101. 

(t)  This  principle  has  received  manifold  applications  in  modem  times, 
the  most  important  of  which  are  those  which  have  taken  place  under  the 
Lands  Clauses  ConsoUdation  Act  of  1845,  8  Vict  c  19.  This  Act  pro- 
vides for  the  fixing  of  the  compensation  for  land  taken  under  statutory 
powers,  either  by  private  contract,  by  voluntary  reference  by  both  parties 
to  a  single  arbiter,  by  jury  trial  before  the  sherifi^  or  by  arbitration  of 
two  arbkos,  one  chosen  by  each  party.  In  estimating  the  comp^nAa- 
tion,  '^regard  shall  be  had  not  only  to  the  value  of  the  land  to  be  pur- 
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Things  that  2.  Certain  things  are  by  nature  itself  incapable  of  appro- 

commeioe.  priation,  as  the  air,  the  light,  the  ocean,  &c.;  none  of  which 
can  be  brought  under  the  power  of  any  one  person,  though 
their  use  be  common  to  alL  Others  are  by  law  exempted 
from  private  commerce  in  respect  of  the  uses  to  which  they 

BetpuUioce.  are  destined.  Of  this  last  kind  are — (1)  The  res  publicce  of 
the  Romans,  the  property  of  which  was  in  the  State,  and 
their  use  common  to  all  the  members  of  it,  as  navigable 
rivers,  highways,  bridges,  &c.  By  our  feudal  system  the 
right  of  these  is  vested  in  the  King,  chiefly  for  the  benefit 

Bet  univeni-  of  his  people,  and  they  are  called  regalia  (iL  6,  §  6).  (2.)  Bee 
urvi/veraitatis,  things  which  belong  in  property  to  a  particular 
corporation  or  society,  and  whose  use  is  common  to  every 
individual  in  it ;  but  both  property  and  use  are  subject  to  the 
regulations  of  the  society,  as  town-houses,  corporation-halls, 
market-places,  churchyards,  (j)  &a  The  lands,  or  other 
revenue  belonging  to  a  corporation,  do  not  fall  under  this 
class,  but  are  juris  privati. 

Thing!  sacred.  3.  Of  the  same  nature  with  the  res  universUatis  are 
(8)  things  appropriated  for  the  service  of  God,  a^  churches, 
church-bells,  communion-cups,  &c.,  which  by  the  Roman 
law  were  reckoned  the  property  of  none ;  but  by  ours  may 
be  disposed  of  or  sold  on  proper  occasions,  and  others  substi- 
tuted in  their  room.  Thus,  churches  may  be  removed  from 
place  to  place  (i.  6,  §  11),  and  church-bells  or  communion- 
cups,  when  they  become  imfit  for  use,  may  be  sold,  either 
by  the  heritors,  or  by  the  kirk-session,  with  their  consent. 

chased,  &c.,  but  also  to  the  damage,  if  any,  to  be  sastained  by  the  owner 
of  the  lands  by  reason  of  the  severing  of  the  lands  taken  from  the  other 
lands  of  snch  owner,  or  otherwise  injuriously  affecting  such  lands  by  the 
exercise"  of  the  statutory  powers  (§  61). 

(j)  There  appears  to  be  a  similar  gnom-property,  subject  to  r^^ulation 
by  heritors,  in  a  lair  in  a  parish  burying-ground ;  M^Bean  v.  Young^  Jan. 
22,  1869,  21  D.  314.  Presbyteries  have  jurisdiction  to  extend  church- 
yards or  set  apart  new  ones ;  Walker  v.  Presbytery  of  Arbroath^  March  1, 
1876,  3  R.  498.  Old  burial-grounds  may  also  be  closed  up,  and  new  ones 
provided  by  the  Town  Council  in  parishes  within  burgh,  and  by  the 
Parochial  Board  in  other  parishes,  under  the  Burials'  Groimds  Scotland 
Act,  1855,  18  &  19  Vict.  c.  68  ;  Duncan's  Parochial  Law,  6,  15 ;  Maits- 
fiM  V.  WfigU,  2  Shaw's  App.  104. 
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The  right  which  is  sometimes  acquired  by  private  persons  Bight  in  the 
in  the  seats  of  a  church,  is  not,  in  strict  speech,  a  right  of  church, 
property,  but  is  confined  to  the  special  purpose  of  attending 
divine  service;  and  may  be  taken  from  the  acquirer  if  he 
removes  to  another  parish,  and  ^if  the  increase  of  the 
parishioners,  to  all  of  whom  the  common  use  of  the  church 
belongs,  makes  a  division  of  the  area  necessary. 

4.  Property  may  be  acquired  either  by  occupation  orWayiof 
accession,  and  transferred  by  tradition  or  prescription;  butp^K 
prescription,  being  also  a  way  of  losing  property,  falls  to  be         (9) 
explained  under  a  separate  title.    Occupation,  or  occupancy,  Oooupatioii; 
is  the  appropriating  of  things  which  have  no  owner,  by 
apprehending  them,  or  seizing  their  possession.    This  was 

the  original  method  of  acquiring;  for  in  the  first  state  of 
mankind,  before  societies  were  formed,  every  person,  barely 
by  taking  into  his  possession  a  certain  portion  of  ground, 
and  ctdtivating  it,  made  the  fruits  thereof  his  own;  and 
when  he  thought  fit  to  abandon    it,  ^the    next    occupier 
acquired  the  same  right.    This   continued,  under  certain 
restrictions,  the  doctrine  of  the  Roman  law,  quod  nvUi/us  est 
fit  occupcmtis  ;  but  it  can  have  no  room  in  the  feudal  plan,  it  takw  no 
by  which  the  King  is  looked  on  as  the  original  proprietor  of  moveable"^ 
all  the  lands  within  his  dominions.  ■ubj«^^; 

5.  Even  in  that  sort  of  moveable  goods  which  are  pre-  nor  in  move- 
sumed  to  have  once  had  an  owner,  a  diflferent  rule  obtains  J^i^iIjS^ 
by  the  law  of  Scotland,  viz.,  Qwod  nuUius  est  fit  domini  regis,  owner: 
Thus  the  right  of  treasures  hid  under  ground  is  not  acquired      ^^^  ^' 
by  occupation,  but  accrues  to  the  King ;  Q.  Att  c.  48,  §  4, 5 ; 

thus,  also,  where  one  finds  strayed  cattle,  or  other  move- 
ables, which  have  been  lost  by  the  former  owner  (waif 
goods)  the  finder  acquires  no  right  in  them,  but  must  give 
public  notice  thereof;  and  if  within  year  and  day  after  such 
notice  the  proprietor  does  not  claim  his  goods,  they  become 
escheat  (i&.,  §  14),  and  so  fall  to  the  King,  sheriff,  or  other 
person  to  whom  the  King  has  made  a  grant  of  such 
escheats. 

6.  In  that  sort  of  things  which  never  had  an  owner —  ?^*  i*  obtaini 

°  .         .  in  moveables 

whether  animals,  as  wild  beasts,  fowls,  fishes ;  or  inanimate  which  never 
things,  as  pearls  found  on  the  shore — ^the  original  law  takes       t-i^T^^' 
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Royal  fiahei. 


Aooesnon. 
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place,  that  he  who  first  apprehends  becomes  proprietor; 
insomuch  that  though  the  right  of  hunting,  fowling,  and 
fishing  be  restrained  by  statute,  under  certain  penalties; 
1685,  c.  20;  1707,  c.  13;  24  Geo.  IL  c.  34;  (A;)  yet  aU 
game,  even  what  is  catched  in  contravention  of  these  Acts, 
becomes  the  property  of  the  catcher,  unless  where  the 
confiscation  thereof  is  made  part  of  the  penalty.  But  whales 
thrown  in  or  killed  on  our  coasts  belong  neither  to  those  who 
kill  them  nor  to  the  proprietor  of  the  grounds  on  which  they 
are  cast,  but  to  the  King;  and  are  therefore  called  royal 
fishes.  By  the  Leges  Forestarum,  §  17,  according  to  a  copy 
in  the  Advocates'  Library,  all  great  whales  fall  as  escheat  to 
the  Eang,  and  also  such  smaller  whales  as  cannot  be  drawn 
by  a  wain  with  six  oxen.(i) 

7.  Accession  is  that  way  of  acquiring  property  by  which, 
in  two  things  which  have  a  connection  with  or  dependence 
on  one  another,  the  property  of  the  principal  thing  draws 


(k)  The  only  qoadrnpeds  to  which  the  Qame  Laws  are  now  applicable 
are  deer,  hares,  and  rabbits ;  and  as  to  hares,  by  11  &  12  Vict.  c.  30,  it 
is  made  lawful  for  any  person,  ''having  at  present  a  right  to  kill  hares  in 
Scotland,''  to  do  so  himself,  or  by  any  person  permitted,  &c,  by  any  writ- 
ing under  his  hand,  without  the  payment ''  of  any  assessed  taxes  or  a  game 
certificate,**  provided  that  "such  hares  shall  be  found  or  killed  in  and  upon 
his  own  land.**  The  game  certificate,  for  which  an  annual  duty  is  paid, 
was  introduced  by  24  Qeo.  III.  c  43  (1784),  extended  by  52  Geo.  III.  c. 
93,  and  other  revenue  statutes,  as  23  &  24  Vict  c.  90,  and  33  &  34  Vict 
c.  67  (Gun  License  Act,  1870).  Poaching  is  prohibited  by  the  Day  Tres- 
pass Act,  2  &  3  Will  IV.  c  68,  and  the  Night  Poaching  Act,  9  Geo.  IV. 
c.  69.  The  dose  time  is — ^for  grouse,  Dec.  10  to  Aug.  12 ;  heath-fowl  or 
black  game,  Dec.  10  to  Aug.  20 ;  partridges,  Feb.  1  to  Sept.  1 ;  pheasants, 
Feb.  1  to  Oct  1.  There  is  no  limitation  as  to  other  kinds  of  game. 
A  landlord's  right  to  game  is  not  a  right  of  property,  but  a  personal  pri- 
vilege incident  to  ownership,  capable  of  being  the  subject  of  lease  or 
donation,  and  entitling  him  to  prevent  any  one  killing  the  game,  though 
he  is  legally  on  the  lands  ;  SmeUie  v.  Lockhart,  2  Br.  194.  Under  the 
Game  Laws  Amendment  Act,  1877,  40  &  41  Vict.  c.  28,  an  agricultural 
tenant  may,  by  himself  or  another,  authorised  in  writing,  kill  hares ;  he 
may  also  destroy  rabbits. 

(I)  As  stated  above,  this  applies  only  to  royal  fish  cast  ashore,  which, 
in  fact,  are  now  seldom  claimed.  When  whales  are  taken  at  the  whale- 
fishing,  the  property  is,  according  to  the  general  law  of  occupancy,  in  the 
first  pursuer,  so  long  as  he  continues  the  pursuit  with  a  reasonable  pros- 
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after  it  the  property  of  its  accessory.    Thus,  the  owner  of  a 

mare  or  cow  becomes  the  owner  of  the  foal  or  calf;  a  house 

belongs  to  the  owner  of  the  ground  on  which  it  stands, 

though  built  with  materiab  belonging  to  and  at  the  charge 

of  another;(m)  trees  taking  root  in  our  ground, though  planted 

by  another,  becomes  ours.     Thus  also,  the  insensible  addition 

made  to  one's  ground  by  what  a  river  washes  from  other 

grounds,  which  is  called  aUuvio,  accrues  to  the  master  of  the  AUuvh, 

ground  which   receives    the  addition;  §   10,  20  iTiet.  de 

rer.  div,  (2, 1).    The  Romans  exempted  from  this  rule  the  Paintmgi  fall 

/»...  1  .t  >-i_j  not  under 

case  of  pamtmgs  drawn  on  another  mans  board   or   can- aooenion, 
vas,    in   consideration  of    the    excellency   of   the  art   (ib.        #^5% 
§  34) ;  which  exception  our  practice  has,  for  a  like  reason, 
extended  to  what  is  written  on  another  man's  paper  or  nor  writingi. 
parchment.(7^) 

8.  Under  accession  is  comprehended  specifications,  by  spedfioatioiL 
which  is  meant  a  person's  making  a  new  species  or  subject  ^^,^ 
from  materiab  belonging  to  another.  Where  the  new  species 
can  be  again  reduc^  to  the  matter  of  which  it  was  made, 
law  considers  the  former  mass  as  stUl  existing ;  and  there- 
fore the  new  species,  as  an  accessory  to  the  former  subject, 
belongs  to  the  proprietor  of  that  subject;  but  where  the 
thing  made  cannot  be  so  reduced,  as  in  the  case  of  wine, 
which  cannot  be  again  turned  into  grapes,  there  is  no  place 
for  tins  fictio  juris ;  and  therefore  the  workmanship  draws 

pect  of  success,  and  not  in  any  one  subseqnendy  inteifermg  or  assisting 
in  the  capture ;  SuUer  v.  Aberdeen  Arctic  Co.j  Feb.  8, 1861,  23  D.  465, 
rev.  April  3, 1862,  4  Macq.  355.  But  this  rule  is  subject  to  modification 
and  alteration  by  the  usages  of  different  fishing-stations ;  ib%d.j  Additon 
V.  Bow,  March  3,  1794,  3  Pat  334 ;  Bell's  Pr.  1289. 

(m)  But  the  owner  of  the  ground  is  bound  to  pay  the  value  of  the 
bmldings,  so  Deut  as  he  has  been  benefited  by  them  ;  Inst  iii,  1. 11 ;  Clark 
V.  Brodie,  and  Mackay  v.  Brodie^  Nov.  28,  1801,  Hume  548,  549.  This 
rule  applies  only  to  buildings  erected  by  a  bond  fide  possessor ;  Barbour 
V.  HaUidayj  July  3, 1840,  2  D.  1279.  Sometimes  what  has  been  built 
is  allowed  by  the  Court  to  remain  on  equitable  conditions,  although  the 
owner  of  the  soil  wishes  it  to  be  removed ;  Jack  v.  Begg^  Oct  26, 1875, 
3B.35. 

(n)  In  these  cases,  of  course,  the  price  or  value  of  the  canvas  or  paper 
must  be  paid  to  its  former  owner. 
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either  real  or 
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(19) 


after  it  the  property  of  the  material ;  §  25,  iTist.  de  rev.  div. 
(2,  l).(o) 

9.  Though  the  new  species  should  be  produced  from  the 
commixtion  or  confusion  of  different  substances  belonging 
to  different  proprietors,  the  same  rule  holds ;  L.  6,  §  1,  cfe  rei 
vind,  (6, 1) ;  but  where  the  mixture  is  made  by  the  common 
consent  of  the  owners,  such  consent  makes  the  whole  a  com- 
mon property,  according  to  the  shares  that  each  proprietor 
had  formerly  in  the  several  subjects.  Where  things  of  the 
same  sort  are  mixed  without  the  consent  of  the  proprietors, 
which  cannot  again  be  separated,  e.g.,  two  hogsheads  of  wine, 
the  whole  likewise  becomes  a  common  property ;  but,  in  the 
after  division,  regard  ought  to  be  had  to  the  different  qualities 
of  the  wines.  K  the  things  so  mixed  admit  of  a  separation, 
e,g.f  two  flocks  of  sheep,  the  property  continues  distinct. 
This  last  rule  was,  with  too  great  subtlety,  extended  by  the 
Boman  law  to  the  casual  commixtion  of  all  solids,  even 
where  a  separation  was  really  impracticable,  e.g.,  to  the 
mixture  of  two  parcels  of  wheat,  because  each  grain  or  par- 
ticle retained  its  own  form,  notwithstanding  the  commixtion ; 
§  28,  Inst,  de  rer.  dw.  (2, 1). 

10.  Property  is  carried  from  one  to  another  by  tradition, 
which  is  the  delivery  of  possession  by  the  proprietor,  with 
an  intention  to  transfer  the  property  to  the  receiver.  Two 
things  are  therefore  requisite  in  order  to  the  transmitting  of 
property  in  this  way — (1)  the  intention  or  consent  of  the 
former  owner  to  transfer  it  on  some  proper  title  of  alienation, 
as  sale,  exchange,  gift,  &c. ;  (2)  the  actual  delivery,  in  pur- 
suance of  that  intention.  The  first  is  called  the  catLsa,  the 
other  the  modus,  trcmsfereindi  dorrmm,  which  last  is  so 
necessary  to  the  acquiring  of  property  that  he  who  gets  the 
last  right  with  the  first  tradition  is  preferred,  according  to 
the  rule  Traditioniims,  non  v/udis  pactis,  tramsfernimtv/r 
rerv/m  domvaia  (1.  20,  C.  de  'pact.,  2, 14). 

11.  Tradition  is  either  real,  where  the  ipsa  corpoiu  of 


(o)  The  owner  and  workman  in  each  case  have  claims  for  recompense 
or  indemnity ;  Bell's  Pr.  1298.  See  on  this  subject  Bell's  Com.  i.  278  ; 
Wylie  v.  Lochead,  Feb.  17,  1870,  8  Macph.  552. 


T.  l]  acquisition  of  rights.  127 

moveables  are  put  into  the  hands  of  the  receiver ;  or  sym- 
bolical, which  is  used  where  the  thing  is  incapable  of  real 
delivery,  e.gr.,  in  immoveable  subjects,  as  lands,  mills,  houses ; 
or  in  subjects  which  consist  in  jure  (things  incorporeal),  as 
rights  of  jurisdiction,  patronage,  fishing,  &c. ;  in  all  which 
certain  symbols  are  delivered  to  the  receiver  to  stand  in  place 
of  the  delivery  of  the  possession.  The  property  of  certain 
moveables,  though  they  are  capable  of  real  delivery,  may  be 
transferred  by  symbolical  Thus  if  the  subject  be  under  lock 
and  key,  the  delivery  of  the  key(p)  is  considered  as  a  legal 
tradition  of  all  that  is  contained  in  the  repository.  In  one 
particular  case  property  is  transferred  without  any  tradition, 
either  real  or  symbolical — ^viz.,  where  the  possession  or  custody 
of  the  subject  has  been  before  with  him  to  whom  the  pro- 
perty is  to  be  transferred ;  for  which  this  plain  reason  may 
be  given  without  the  necessity  of  recurring  to  a  fiction  of  law, 
that  in  such  case  there  is  no  room  for  tradition. 

12.  Possession,  which  is  essential  both  to  the  acquisition  PoMeasion, 
and  enjoyment  of  property,  is  defined  the  detention  of  a  thing      (20, 21) 
with  a  design  or  curmnua  in  the  detainer  of  holding  it  as  his 
own.    It  cannot  be  acquired  by  the  sole  act  of  the  mind  with-  how  aoqoired ; 
out  real  detention ;  but  being  once  acquired  it  may  be  con- 
tinued solo  omvmo.     Possession  is  either  natural  or  civil,  bow  con- 
ilTo^uroZ  possession  is  when  one  possesses  by  himself ;  thus,        (22) 
we  possess  lands  by  cultivatinc:  them  and  reapinc^  their  firuit ;  Natural 
houses,  by  inhabiting  them ;  moveables,  by  detaining  them 
in  our  hands.      CwU  possession  is  our  holding  the  thing  Civil 
either  by  the  sole  act  of  the  mind,  or  by  the  hands  of  another  P°*'®"™'^ 
who  holds  it  in  our  name ;  thus,  the  owner  of  a  thing  lent 
possesses  it  by  the  borrower ;  the  proprietor  of  lands  by  his 
tacksman,  trustee,  or  steward ;  the  pupil  by  his  tutor,  &c. 
The  same  subject  cannot  be  possessed  entirely  or  i/n,  aoUdv/m, 

(p)  This,  perhaps,  is  a  real  rather  than  a  symbolical  delivery,  the  sab- 
jeet  being  pat  in  the  power  of  the  person  to  whom  the  property  in  it  is  to 
be  tnuDsfened.  See  Bell's  Com.  i  175  ;  Maxwell  v.  Stemuon,  8  S.  618, 
rer.  April  4, 1831,  6  W.  and  S.  269.  Many  questiona  arise  where  the 
nibjeet  it  not  in  the  natural  but  the  civil  posBession  of  the  transferrer  oar 
leUei^  tA,  where  a  third  party  holds  for  him.  As  to  such  cases,  see 
wfroj  Note  A  at  end  of  B.  iii  t  iii. 
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by  two  different  persons  at  one  and  the  same  time ;  and 
therefore  possession  by  an  act  of  the  mind  ceases  as  soon  as 
the  natural  possession  is  so  taken  up  by  another  that  the 
former  possessor  is  not  suffered  to  re-enter.  Yet  two  persons 
may,  in  the  judgment  of  law,  possess  the  same  subject  at  the 
same  time,  on  different  rights.  Thus,  in  the  case  of  a  pledge, 
the  creditor  possesses  it  in  his  own  name,  in  virtue  of  the 
right  of  impignoration,  while  the  proprietor  is  considered  as 
possessing  in  and  through  the  creditor,  in  so  far  as  is  necessary 
for  supporting  his  right  of  property.  The  same  doctrine 
holds  in  liferenters,  tacksmen,  and  generally  in  every  case 
where  there  are  rights  affecting  a  subject  distinct  from  the 
property. 

13.  A  bond  fide  possessor  is  he  who,  though  he  is  not 
really  proprietor  of  the  subject,  yet  believes  himself  proprietor 
on  probable  grounda  A  vnaldfide  possessor  knows,  or  is  pre- 
sumed to  know,  that  what  he  possessed  is  the  property  of 
another.  A  possessor  bond  fide  acquired  right  by  the  Roman 
law  to  the  fruits  of  the  subject  possessed,  that  had  been 
reaped  and  consumed  by  himself,  while  he  believed  the  sub- 
ject his  own ;  §  35,  Inst  de  rev.  div.  (2, 1).  By  our  customs 
perception  alone  without  consumption  secures  the  possessor ; 
nay,  if  he  has  sown  the  ground  whUe  his  bomi  fides  continued, 
he  is  entitled  to  reap  the  crop,  propter  cu/ra/m  et  cvMuram. 
But  this  doctrine  does  not,  according  to  Bankt.  i.  214,  §  19, 
reach  to  civil  fruits — e.g.,  the  interest  of  money,  which  the 
bond  fide  receiver  must  restore,  together  with  the  principal, 
to  the  owner.(5) 

14.  Bona  fides  necessarily  ceaseth  by  the  consdentia  rei 
oUeTue  in  the  possessor,  whether  such  consciousness  should 
proceed  from  legal  interpellation  or  private  knowledge ;  for 
the  essence  of  bona  fides  consists  in  the  possessor's  opinion 
that  the  subject  is  his  own ;  L.  20,  §  11,  de  her.  pet  (5,  3) ; 
Children  of  Woolmet  v.  Douglas,  Nov.  20,  1662,  ML  1730. 
The  decision,  Westraw  v.  WiUiamstovm,  March  14, 1626,  M. 
859,  brought  by  Viscount  Stair  in  support  of  the  contrary 


(q)  In  the  Inst.,  1.  c,  the  author  gives  it  as  his  opinion  that  the  bond 
fide  possessor  is  entitled  to  interest 
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opinion,  proves  no  more  than  that  an  assignation  without 
intimation  is  an  incomplete  deed.  Mala  fides  is  sometimes 
induced  by  the  true  owner's  bringing  his  action  against  the 
possessor,  by  which  the  lameness  of  his  title  may  appear 
to  him ;  sometimes  not  till  litiscontestation,  which  was  the  (29) 
general  rule  of  the  Roman  law ;  and,  in  cases  uncommonly 
iavourable,  it  is  not  induced  till  sentence  be  pronounced 
against  the  possessor.(r) 

15.  The  property  of  moveable  subjects  is  presumed  by  the  Effects  of 
bare  effect  of  possession  until  the  contrary  be  proved;  but^lJJJJS; 
possession  of  an  immoveable  subject,  though  for  a  century  of        ^y^. 
years  together,  if  there  is  no  seisin,  does  not  create  even  a  .  j^^^, 
presumptive  right  to  it ;  TmUa  aasina,  nulla  terra.    Such  abiei. 
subject  is  considered  as  a  caduciary,  and  so  accrues  to  the 
Sovereign.(«)    Where  the  property  of  a  subject  is  contested,  Privacy  of 
the  lawful  possessor  is  entitled  to  continue  his  possession  till  P^""*""*^ 
the  point  of  right  be  discussed ;  and  if  he  has  lost  it  by  force        ^^ 
or  stealth,  the  judge  will,  upon  summary  application,  immedi- 
ately restore  it  to  him.(f) 

18.  Where  a  possessor  has  several  rights  in  his  person  To  what  title 
affecting  the  subject  possessed,  the  general  rule  is  that  he  ought  to  be 
may  ascribe  his  possession  to  which  of  them  he  pleases.    But 
(1.)  one  cannot  ascribe  his  possession  to  a  title  other  than  that 
on  which  it  commenced,  in  prejudice  of  him  from  whom  his 
title  flowed ;  Stair,  ii.  1,  §  27.(w)     (2.)  If,  in  a  competition,  a 


(r)  Where  there  is  no  reason  to  suppose  that  litigation  is  carried  on  in 
bad  fkiih,  the  tendency  of  the  Courts  now  is  to  assume  the  continuance 
of  good  fedth,  with  its  consequence,  until  the  final  decision  in  the  cause, 
even  if  that  should  be  in  the  House  of  Lords.  See  Moir  v.  Mvdie,  June 
16, 1826, 4  S.  (2nd  ed.)  731 ;  CUghom  v.  ElUoi,  June  10, 1842, 4  D.  1389; 
Canuify  v.  Scott,  Dec.  4,  1826,  6  S.  206,  aff.  Dec.  9,  1830,  4  W.  and  S. 
431 ;  Menxiet  v.  Menmes,  July  3,  1863,  1  Macph.  1025.  But  in  some 
dieomstances  the  presumption  of  good  fjEdth  may  cease  as  soon  as  the 
claim  is  made  ;  CZyiM  v.  Clyw^s  2V<.,  Dec.  14,  1839,  2  D.  243. 

(«)  This  refers  to  subjects  which  have  been  feudalised,  and  where 
seisin  is  necessary  to  complete  the  right ;  but  in  regard  to  allodial  or  udal 
ri^ts,  or  other  heritable  rights  which  require  no  seisin,  possession  has  the 
same  efiect  as  it  has  in  moveables. 

(0  Infra,  iv.  1.  23, 25. 

(ii)  See  King  v.  Wielandy  May  25, 1858,  20  D.  960. 
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possessor  shall  be  forced  to  depart  from  a  title  as  lame,  by 
which  he  had  defended  himself,  he  caimot  thereafter  ascribe 
his  intromission,  in  prejudice  of  his  competitor,  either  to  that 
title  from  which  he  was  beat,  or  to  any  other  equally 
insufficient  (3.)  He  who  has  a  sovereign  right  in  his  person 
to  a  subject  will  not  be  allowed  to  ascribe  his  possession  to 
any  other  right  which  he  may  have  acquired  as  accessory 
to  the  'first;  Lord  Al  Hay  v.  SpoHa  Ore,,  July  7, 1708,  M. 
9230. 


TIT.  II. — OF  HERITABLE  AND  MOVEABLE  BIGHTS. 

(1-8)  L  For  the  better  understanding  the  doctrine  of  this  title, 

it  must  be  known  that,  though  by  the  Roman  law  the  person 
or  persons  next  of  blood  in  one  dying  intestate  succeeded 
to  the  right  of  his  whole  estate,  of  whatsoever  subjects  it 
might  have  consisted,  yet,  by  the  law  of  Scotland,  and  in- 
deed of  most  nations  of  Europe,  since  the  introduction  of 
feus,  wherever  there  are  two  or  more  in  the  same  degree  of 
consanguinity  to  the  deceased,  who  are  not  all  females,  such 
rights  as  are  either  properly  feudal,  or  have  any  resemblance 
to  feudal  rights,  descend  by  law  wholly  to  one  of  them,  who 
is  considered  as  the  proper  heir  of  the  deceased ;  the  others, 
who  have  the  name  of  next  of  kin  or  executors,  must  be  con- 
tented with  that  portion  of  the  estate  which  is  of  a  more 
Biffkti  are  perishable  nature.  Hence  has  arisen  the  division  of  rights 
^^^move-  ^  ^  explained  under  this  title ;  the  subjects  descending  to 
MB'  the  heir  are  styled  heritable,  and  those  that  £sdl  to  the  next 

of  kin,  moveable. 
. .  -.  2.  All  rights  of,  or  affecting,  lands — ^under  which  are  com- 

prehended houses,  mills,  fishings,  teinds(t;) — and  all  rights 

(v)  Questions  of  difficulty  arise  with  regard  to  machinery.  In  Fuher 
V.  Dixoriy  March  7,  1843,  5  D.  776  H.  L.,  June  26, 1845,  4  Bell  285,  it 
was  held  that  machinery  fixed  in  any  way  to  the  soil  for  the  use  of  mines 
worked  by  the  landowner,  and  which  could  not,  without  being  so  fixed, 
be  used  for  the  profitable  enjoyment  of  the  land,  was  heritable  as  between 
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of  subjects  that  are  fwndo  a/nmexa,  whether  completed  by 
seisin  or  not,  are  heritable  ex  aud  ncUurd.  On  the  other  part, 
eyerything  that  moTes  itself,  or  can  be  moved,  and,  in  general, 
whatever  is  not  united  to  land  is  moveable,  as  household 
fomiture,  coms,(ti;)  cattle,  cash,  arrears  of  rent  and  of  interest, 
even  though  they  should  be  due  on  a  right  of  annualrent ; 
Ux  though  the  arrears  last  mentioned  are  secured  on  land, 
yet  being  presently  payable,  they  are  considered  as  cash. 
It  has  been  doubted  whether  bygone  feu-duties  fall  imder 


hdr  and  executor.    In  such  a  case,  eiectionB  attached  to  the  land  for  its 

profitable  enjoyment  cannot  be  carried  away  by  the  executor,  leaving  the 

bare  land  to  the  heir.    Nor  is  it  necessary,  according  to  this  judgment, 

that  the  articles  shall  be  indissolubly  fixed  to  the  soil ;  it  is  enough  that 

they  are  so  fixed  as  to  show  that  they  were  meant  to  be  connected  with 

and  serve  the  uses  of  the  property.    Accession  is  often  as  strong  a  bond 

of  connection  as  physical  annexation.    In  cases  between  landlord  and 

tenant  the  role  recognised  in  England  would  probably  be  applied — ^viz., 

**  That  tilings  which  a  tenant  has  fixed  to  the  freehold  for  the  purposes 

of  trade  oar  manufiactnre  may  be  taken  away  by  him  wherever  the  removal 

IB  not  contraxy  to  any  prevailing  practice  ;  where  the  articles  can  be 

removed  withcfut  causing  material  injury  to  the  estate,  and  where  of 

themadves  they  were  of  a  perfect  chattel  nature  («.&,  moveable  nature) 

before  they  were  put  up,  or  at  least  have  that  character  independently  of 

tiieir  TnntOL  with  the  soil,  or,  in  other  words,  where  they  may  be  removed 

withofiifc  being  entirely  demolished,  or  losing  their  essential  character  and 

vafaie.    If  an  erection  put  up  in  relation  to  trade  can  be  severed  without 

violatiiig  any  one  of  these  conditions,  it  may  be  very  safely  affirmed,  that 

whatever  be  its  magnitude,  construction,  or  mode  of  annexation,  it  is  a 

fixtnre  which  a  tenant  is  privileged  to  remove ; "  Amos  and  Ferrand  on 

Fixtoreii  48.    This  rule  was  implicitly  adopted  in  one  branch  of  Fisher 

?.  DmboM)  dt    But  although  this  be  the  rule  in  a  question  between 

kndliBd  8nd  tenant,  if  the  question  be  between  the  tenant's  heir  and  his 

oeeaUN^  it  has  been  held  that  machinery  erected  for  the  fuller  enjoy- 

SflDt  of  liie  subject  of  the  lease  goes  to  the  heir  along  with  the  lease 

itttU:   BnMdPi  Tn^  Dec.  19, 1874,  2  Bet.  258,  rev.  H.  L.,  Mar.  16, 1876, 

3Betl9. 

(w)  Indiiatiial  crops  are  moveable  even  when  uncut.  In  a  question 
lietween  li£erenter  and  fiar,  the  hay  or  second  year's  grass  raised  from 
pmm  seeds  town  with  the  last  crop  of  com,  was  held  to  be  heritable  ; 
M.  TwMddale  v.  Somner^  Nov.  19, 1816,  F.C.  But  as  between  landlord 
and  taumt^  It  seems  that  now  the  hay  will  be  held  moveable  and  to 
bdflog  to  die  tenant ;  KeUk  v.  Louie,  Dec.  3, 1826,  F.C,  and  4  S.  272 ; 
LfoUY.  Cooper,  Nov.  87»  1832, 11  S.  96. 
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this  rule;   and  on  the  supposition  that  they  did  not,  as 

being  inseparable  from  the  right  of  superiority  itself,  it  was 

adjudged  {WUaon  v.  Bdl  and  Grcmt,  1718,  M.  5455)  that 

the  vassal's  heir  was  the  proper  debtor  in  the  feu-duties 

»e  ^e«-     due  by  the  vassal  before  his  death.    But  it  was  since  decided 

moveable.        (Martvn  V.  Agnew,  June  25,  1755,  M.  5457)  that  bygone 

(6)         feu-duties,  like  other  arrears,  are  moveable,  and  consequently 

belong  to  the  superior's  executors.     In  rights  bearing  a  tract 

of  future  time — i.6.,  rights  which  cannot  be  fulfilled  at  once, 

and  which  carrj'  a  yearly  profit  to  the  creditor  while  they 

Bigfata  bearing  subsist — e.g.,  an  annuity  for  a  certain  term  of  years,  though 

fatore  time  are  the  arrears  due  before  the  creditor's  death  are  moveable,  yet 

®'        the  rights  themselves  are  heritable,  both  because  they  yield 

an  annual  profit,  and  because  nothing  falls  under  executiy 

but  what  is  instantly  payable,  and  can  be  gathered  in  and 

distributed  among  those  that  have  interest  in  it ;  Ewi/rvg  v. 

Ihnmmiond,  1752,  M.  5476.    So  that,  admitting  them  not  to 

be  heritable  ex  sud  naturd,  the  heir  is  the  only  person  who 

can  take  them.    Leases  of  land  are  heritable,  both  as  they 

have  a  tract  of  future  time,  and  as  statute  has  given  to 

them,  in  certain  respects,  the  effect  of  real  rights  of  land 

(iL  6,  §  9).(x) 

3.  Debts  {ncmiina  debitorum),  when  due  by  bill,  promis- 
sory-note, or  account,  are  moveable.  When  constituted  by 
bond  they  do  not  all  &11  under  any  one  head,  but  are  divided 
into  heritable  and  moveable  by  the  following  rules : — The 
taking  of  interest  being  forbidden  by  the  canon  law,  persons 
who  could  make  no  profit  of  their  money  but  by  putting 
it  out  at  interest  were,  before  the  Beformation,  laid  under 
the  necessity  of  purchasing  rights  on  land  constituted  by 

(x)  '*  It  has  not  yet  been  determined  whether  patents  and  copyrightB 
are  heritable  or  moveable.  More  (Notes,  141)  is  of  opinion  that  they  are 
heritable,  as  having  a  tract  of  future  time.  Bell  does  not  express  his  own 
opinion,  but  refers  to  More.  But  although  the  decisions  in  Exchequer  as 
to  liability  for  legacy-duties  are  not  conclusive,  turning  as  they  often  do 
on  peculiarities  of  expression  in  Eevenue  Statutes,  I  infer  from  Advocate- 
General  v.  OstDald,  May  20,  1848,  10  D.  969,  that  patents  will  be  held 
moveable  not  only  with  regard  to  succession-duty,  but  as  to  the  right  of 
succession  itself.'' — Moir.  It  seems  to  be  now  settled  that  they  are  move- 
able ;  HiU  V.  HUl,  Dec.  21, 1872,  11  Macph.  247. 
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infeftment ;  by  which  the  lands  contained  in  the  right  were  Bighti  of 
burdened  wilh  the  yearly  payment  of  a  certain  sum  to  the  *^        ^ 
reoeiyer,  redeemable  by  the  proprietor  on  repayment  of  the 
purchase-money.     As  these  were  bargains  affecting   land, 
they  were  understood  to  be  heritable.    Even  after  the  Refor- 
mation tUl  towards  the  end  of  the  last  century  the  form  of 
these  rights  suffered  but  little  variation :  during  that  period 
the  debtor,  in  consideration  of  a  certain  sum  lent,  became 
bound  to  infeft  the  creditor  in  a  correspondent  annualrent 
forth  of  his  lands,  and  obliged  himself  personally  to  the  pay- 
ment thereof;  but  he  came  under  no  obligation  for  the  prin- 
cipal sum,  except  in  the  special  case  that  the  creditor  should 
choose  to  make  requisition  of  his  money  rather  than  retain 
the  heritable  right    But  now  these  rights  are  changed  into  and  bonds 
proper  bonds,  by  the  first  part  of  which  the  debtor  is  per-  ^S^nt,' 
sonaUy  bound  to  repay  the  principal  sum  and  interest ;  and, 
(or  the  creditor's  further  security,  obliges  himself  to  infeft 
him  in  the  annualrent    All  debts  constituted  by  either  of  are  heritable, 
these  forms  are  heritable,  for  they  not  only  carry  a  yearly 
profit  but  are  secured  upon  land.(y). 

4s.  Bonds  merely  personal,  though  bearing  a  clause  offo^^S^hS^ 
interest,  have  been  always  moveable  before  the  term  of  pay-  able  i^  the 
ment,  because  it  is  presumed  that  the  creditor  is  at  that  term  payment : 
to  turn  his  bond  into  cash ;  Douglas  v.  M'Michad,  Feb.  26,         (9) 
1629,  M.  5504:  (z)  but  such  bonds  after  the  term  of  payment 
were  by  our  old  law  considered  as  feuda  pecunicB,  and  con- 
sequently heritable ;  for  which  this  reason  is  generally  given, 
that  by  the  creditor's  not  calling  then  for  his  money,  his 
intention  was  presumed  to  let  it  lie  for  some  time  at  a  yearly 
profit ;  and  where  the  first  term  of  payment  of  the  interest 
was  made  prior  to  the  term  of  payment  of  the  principal  sum, 
the  bond  became  heritable  firom  the  period  that  the  interest 
first  fell  due,  because  the  creditor  was  thereby  presently 
entitled  to  yearly  profits  on  his  bond ;  Ra/maay  v.  Ra/msay, 


(y)  See  i^rfrOj  §  8,  note. 

(s)  Even  if  the  term  of  payment  is  postponed  to  a  veiy  distant  day, 
proriided  there  be  no  contingency  or  pievions  payment  of  interest ;  see 
(Troy  T.  WdtkeTf  March  11, 1859,  21  D.  709 ;  but  this  decision  is  advene 
to  tit  doctrine  cl  the  anthor  in  the  Inst  L  c,  and  the  cases  there  cited. 
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1682,  M.  4234.(a)     Debts  which  carried  interest,  not  firom 
the  force  of  any  clause  in  the  obligation,  but  ex  lege,  as  bills, 
daims  of  relief,  &c.,  were  moveable ;  because  in  these  it  was 
not  the  creditor  who  created  the  interest  but  the  law  itself, 
which  considered  not  so  much  the  raising  a  yearly  profit  on 
the  subject  as  the  equity  of  the  case ;  Cant  v.  Edgar,  July  10, 
1628,  M.  5664. 
They  are  now         5,  For  enlarging  the  fund  for  the  provision  of  younger 
inooeiiion;      children,  all  sums  contamed  m  contracts  and  obugations 
^0)        having  clauses  of  interest  are  declared  to  belong  in  time 
coming  not  to  the  heir  but  to  the  next  of  kin  or  executors, 
by  1661,  c  32  (copied  after  1641,  c.  57),  and  so  are  made 
but  oontinue    moveable  in  regard  to  succession.    But  the  statute  provides 
^fil^^  ^  ^^^  ^^®7  ^^^  ^^  continue  heritable  with  respect  to  the 
'^l^  fisk,  and  to  the  rights  of  husband  and  wife ;  that  is,  though 

by  the  general  rule  moveable  rights  fall  under  the  com- 
munion of  goods  consequent  upon  marriage  (i.  6,  §  7),  and 
the  moveables  of  denounced  persons  fetll  to  the  Crown  or 
fisk  by  single  escheat  (ii.  5,  §  27),  yet  bonds  bearing  interest 
do  neither,  but  are  heritable  in  both  respects. 
Whatbonds  6.  By  this  statute  bonds  bearing  an  obligation  to  infeft,(&) 

horitaUe.        and  bonds  taken  payable  to  heirs  and  assignees  secluding 
(12)        executors,  continue  heritable  in  all  respects;  the  first  firom 
the  proper  nature  of  the  right,  and  the  other  fix>m  the  desti- 
Bondi  eeolad-  nation  of  the  creditor.    A  bond  sechiding  executors,  when  it 
lag  ezeonton.  jg  carried  firom  the  original  creditor  to  his  heir  by  service, 
continues  heritable;  Machay  v.  Robertson,  Jan.  12,  1725, 
M.  3224.    Where  the  creditor  assigns  such  bond  to  his  eldest 
son  and  his  heir,  though  without  any  express  seclusion  of 
executors^  it  also  continues  heritable  in  the  person  of  the 
eldest  son ;  KeTmed/y  v.  Kefrmedy,  174f7,  M.  5501 ;  but  if  it 
were  so  assigned  to  a  stranger  and  his  heirs,  it  would  pro- 
bably go  to  tiie  assignee's  executors ;  since  the  exception  in 
the  statute  arises  not  firom  the  heritable  nature  of  the  debt 
(bonds  secluding  executors  being  in  their  nature  as  really 
moveable  as  others),  but  from  the  destination  of  the  creditor, 


(a)  Downie  v.  Davmu^s  Trs.,  July  14, 1866,  4  Macph.  1067. 
(6)  ThiB  is  no  longer  so.    See  §  8,  note  (/). 
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which  cannot  be  iBterpreted  to  r^alate  the  successioD  of  an 
aasignee  over  whom  the  creditor  has  no  power.(o) 

7.  The  right  of  a  bond  which  is  made  payable  to  heirs,  Bond  taken 
without  mention  of  executors,  descends  not  to  the  proper 
heir  in  heritage,  though  heirs  are  mentioned  in  the  bond,  but        ^   ' 
to  the  executors ;  for  the  word  heir,  which  is  a  generic  term, 
points  out  him  who  is  to  succeed  by  law  in  the  right ;  and 
the  executor,  being  the  heir  in  TnobUHma,  is  considered  as  the  Bond  taken  to 
person  to  whom  such  bond  is  taken  payable.    But  where  a  ^«^™^- 
bond  is  taken  to  heirs-male,  or  to  a  series  of  heirs  one  after        (^3) 
another,  such  bond    is    heritable,  because    its  destination 
necessarily  excludes  executors.    This  statute  has  made  no 
alteration  in  the  condition  of  rights  that  were  formerly 
moveable ;  and,  therefore,  such  bonds  or  other  debts  as  were 
moveable  by  the  old  law  continue  moveable  to  this  day  in  all 
respects,  even  qtioad  Jiscum  et  reUctarri;  Lealy  v.  Nicolson^ 
Dec  18, 1724,  M.  6768 ;  Meuse  v.  Craig's  Eayra.,  1748,  M.  5506.        (14) 

&  Subjects  originally  moveable  become  heritable : — (1.) 
By  the  proprietor's  destination.    Thus  a  jewel  or  any  other 
moveable  subject  may  be  provided  to  the  heir.(c2)    And  the 
destination,  if  it  be  properly  expressed,  has  this  effect  though 
it  should  not  be  carried  into  execution.     Hence,  a  sum  Moveable 
destined  by  a  marriage-contract  to  be  settled  on  heirs  ishoStaUe 
heritable,  though  no  settlement  should  be  made  in  pursuance  ^^  daUna^ 
of  the  destination ;  Robertson  v.  SetoTi,  Jan.  19, 1637,  M.  5489.  or  iud  tiofimt, 
Tliis  arises  from  the  right  competent  to  every  proprietor  to 
settle  his  property  on  whom  he  pleases.(6)    (2.)  Moveable 
may  become  heritable  by  the  supervening  of  a  herit- 


(e)  The  majority  of  the  Court  in  Bosi  v.  Bass^  July  4,  1809,  F.C., 
held  such  bonds  to  be  heritable  tud  natvrSL  Professor  Montgomerie  Bell 
(LeetimSy  SiO)  lemarkB  that  the  point  cannot  be  held  as  finally  settled. 
8es  §  8,  note  (/> 

<d)  Vmiek  v.  Young,  1808,  M.  App.  ''Service,"  4  ;  BaiUie  v.  OraiU, 
UMf  21, 1869,  81  D.  838. 

(«)  Upon  this  principle,  window-frames,  doors,  and  the  like,  found 
within  A  hoose  when  building,  although  not  yet  fixed  to  their  proper 
plaees,  belong  to  the  heir ;  JohnOon  v.  Dcbie,  Feb.  25,  1783,  M.  6543  ; 
Hailes  919.  ''Where  heritable  subjects  have  been  vested  in  trustees 
with  a  dixeetion  to  convey  them  in/ormd  tpeeified  to  certain  beneficiaries, 
and  a  conesponding  rii^t  in  them  to  demand  a  conveyance,  the  ju» 
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able  8ecurity.(/)  Thus,  a  sum  due  by  a  personal  bond 
becomes  heritable  by  the  creditors  accepting  an  heritable 
right  for  securing  it,  or  by  adjudging  upon  it(g)  In  these 
instances  destination  is  not  considered;  for  creditors,  when 
they  take  heritable  rights  or  deduce  adjudications  on  their 
debts,  are  presumed  to  do  it  to  secure  their  payment,  and  not 
to  alter  the  order  of  succession :  and,  for  that  reason,  in  the 
case  of  an  adjudication,  the  debt  does  not  change  its  nature 
from  the  date  of  the  summons  of  adjudication,  by  which  the 

crediti  thence  arising  is  heritable ;  Dwrie  y.  CouUs,  Nov.  20,  1791,  M. 
4624.  But  where  tiiie  conveyance  to  the  trustees  is  one  of  a  mixed 
estate,  and  the  right  of  the  beneficiaiy  resolves  into  a  right  of  demanding 
payment  of  his  share  of  the  residue,  the  right  is  moveable  and  descends 
to  executors ;  Oriersan  v.  iSofiwoy,  Feb.  25,  1780,  M.  759 ;  BurreU  v. 
BwrreUy  Dec  14, 1825,  4  S.  314.  But  it  is  sometimes  a  difficult  question 
whether  the  beneficiar3r's  right  is  a  right  to  claim  an  heritable  subject,  or 
merely  a  share  of  the  general  residue.  Where  the  trust  contains  an 
express  direction  to  sell  and  divide  the  proceeds,  it  is  moveable.  But 
where  there  is  merely  a  discretionary  power  to  sell,  it  may  depend  on 
the  necessity  for  exercising  that  discretion  whether  the  resulting  interest 
of  the  beneficiary  is  heritable  or  moveable.  It  must  appear,  as  Lord 
Westbury  observed,  that  the  exercise  of  the  power  is  indispensable  to 
the  execution  of  the  trust,  Bucharuin  v.  Angus^  22  D.  979,  H.  L.  May  15, 
1862,  4  Macq.  374  f  CcUhcaH  v.  Cathearty  May  26,  1830,  8  S.  803  ; 
Spiers  v.  Spiers,  Nov.  21,  1850,  13  D.  81.**— Mom.  Where  lands  were 
taken  by  a  railway  company  under  statutory  powers,  and  the  proprietor 
died  before  receiving  payment  of  the  price  fixed  by  arbitration  and 
deposited,  it  was  held  that  the  transaction  was  not  a  proper  sale,  and 
the  sum  fixed  was  to  be  regarded  not  as  a  price  but  as  compensation,  and 
80  was  moveable,  and  went  to  the  executor ;  Heron  v.  Espie,  June  6, 
1856, 18  D.  917  ;  see  M(mcrieffT.  MUn,  July  16, 1856, 18  D.  1286.  The 
character  thus  impressed  on  subjects  by  destination  does  not  afiPect  the 
character  of  the  diligence  by  which  creditors  may  attach  it 

(/)  Heritable  securities  are  declared,  by  31  &  32  Vict,  c  101,  §  117, 
to  be  moveable  with  regard  to  the  succession  of  the  creditor,  xmless  exe- 
cutors are  expressly  excluded.  This  may  be  done  by  the  creditor  either 
in  the  original  security,  in  an  assignation  thereof^  or  by  a  minute  recorded 
in  the  same  register  as  the  security.  But  such  securities  remain  heritable 
as  to  the  debtor  and  as  regards  the  rights  of  spouses  and  the  fisk,  and  are 
not  to  be  held  as  part  of  the  creditor's  moveable  estate  in  computing 
legitim. 

(g)  But  an  adjudication  led  by  a  factor  loco  tutoris  has  no  such  effect ; 
Boss  V.  Boss's  Trs.y  1793,  M.  5545  ;  Lady  C,  Graham  v.  Hopeioun,  1798, 
M.  5599. 
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creditor  ahows  his  intention  to  adjudge ;  but  from  the  date 

of  the  decree  by  which  the  debt  is  made  a  real  burden  on 

the  lands;   Camegy  v.  Camegy,  Jan.  16,  1700,  M.  6537. *>y^j2^*» 

Trust-rights  of  heritable  subjects  granted  by  a  debtor  toiubjeoti. 

his  personal  creditors  and  accepted  or  acceded  to  by  them        (15) 

make  their  debts  heritable;  but  as  soon  as  the  subject  of 

the  trust  is  sold,  the  debts  return  to  their  former  moveable 

nature.(A) 

9.  Heritable  rights  do  not  become  moveable  by  accessory  Heritable 
moveable  securities ;  Wishari  v.  BdUantynea,  1683,  M.  6652 ;  S£^^  ^^ 
the  heritable  right  being  in  such  case  the  jus  nobUiua,  which  "ao^^«^l«t 
draws  the  other  after  it    By  our  former  law,  requisition  by        W 
a  creditor  in  a  right  of  annualrent  made  the  sum  in  the  right 
•  moveable,  which  before  was  heritable.    This  seems  to  have 
proceeded  not  so  much  from  the  indication  thereby  given 
of  the  creditor's  purpose  to  have  his  money,  as  from  the  old 
style  of  heritable  bonds  bearing  requisition,  by  which  the 
creditor's  requisition  and  the  subsistence  of  the  real  right  of 
annualrent  were  made  incompatible  (aupra,  §  3) ;  so  that,  the 
real  right  being  dissolved,  the  sum  could  remain  no  longer 
heritable.     In  other  cases,  therefore,  where  no  such  specialty 
occurs,  the  creditor,  though  he  should  discover  an  intention 
to  have  his  money,  does  not  thereby  alter  the  nature  of 
the  debt :  thus,  though  the  obtaining  of  a  decree  implies  in  either  by 
it  a  demand  of  the  debt  by  the  creditor,  it  does  not  make  decree, 
an  heritable  sum  moveable ;  Scot  v.  Btuxleuch,  Feb.  27, 1712, 
M.  3362 :   thus  also,  though  a  charge  given  upon  letters  of 
homing  by  a  creditor  is  the  strongest  indication  of  his  purpose 

{k)  *^  Where  the  debtor  conveys  his  lands  to  his  creditors  by  name  for 
security  and  payment  of  their  debts,  and  the  creditors  are  with  their  own 
consent  infeft,  the  debts  become  heritable,  and  so  continue  while  the  con- 
veyance remains  in.  force.  The  same  effect  is  produced  where  the  land  is 
conveyed  to  a  trustee  for  behoof  of  creditors  specially  named,  and  where 
the  tiTistee  is  infeft,  and  the  creditors  have  acceded  to  the  trust.  But 
where  the  trust  is  merely  for  the  purpose  of  selling  and  i>aying  the  debts, 
the  crediton  have  no  real  right,  and  the  condition  of  the  debts  remains 
unaltered;''  Bell's  Com.  iL  6  ;  jBauO^fU  v.  HoidbtYu,  May  23, 1843, 6  D. 
103S»  where  it  is  said  that  the  criterion  is  whether  the  creditors  have  a 
mere  jui  crMH,  entitling  them  to  caU  the  trustee  to  account,  or  a  specific 
real  zi^t— See  Ivoory'a  note,  Inst  1.  c    See  also  note  (/)  above. 
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or  evenly       to  reoover  payment,  yet  by  our  latest  decisions,  neither  a 
^^^^  ^'     charge  on  a  bond  made  heritable  by  adjudication  {Reids  v. 
CampbeU,  Nov.  12, 1726,  M.  6585),  nor  on  a  bond  secluding 
executors  (Orwy  v.  Panton,  July  24, 1705,  M.  5581),  has  the 
effect  to  make  the  sum  moveable ;  Douglas  v.  Dickson,  1751, 
M.  5676,  6  B.  S.  793.    In  the  same  manner,  a  bond  not 
fiEklling  under  the  jus  marUi  continues,  in  the  opinion  of 
Mackenzie  (h.  t,  §  7),  heritable,  so  as  to  exclude  the  husband 
notwithstanding  a  charge  given  on  it  by  the  wife. 
PHoeof  lAiidi         10.  Where  lands  are  voluntarily  sold,  either  by  a  formal 
AU^when      disposition  or  even  by  a  minute  of  sale,  the  price,  if  it  be  not 
moveable.        heritably  secured,(i)  must  as  a  moveable  subject  go  to  the 
(17)        seller's  executors ;  Chiesly  v.  Chiesly,  Dec.  22, 1704,  M.  5531. 
But  in  judicial  sales  for  the  behoof  of  creditors,  the  debts 
continue  heritably  secured  on  the  price  till  pa3nnent  or  the 
conveyance  to  the  purchaser ;  and  therefore,  in  so  far  as  they 
are  not  paid  to  the  creditor  himself,  they  must  go  to  his  heir. 
BigfatiiMrily         11.  Certain  subjects  partake,  in  different  respects,  of  the 
iMrtiymove-    nature  both  of  heritable  and  moveable.    Fersonal(^')  bonds 
*^^  (19)        ^^  ^^^  moveable  in  respect  of  succession,  but  heritable  as 
Heritable        to  the  fisk  and  husband  and  wife.      All  bonds,  whether 
bcN^  before    m^jgiy  personal  or  even  heritable,  on  which  no  seisin  has 
followed,  may  be  affected  at  the  suit  of  creditors,  either  by 
adjudication,  which  is  a  diligence  proper  to  heritage ;  or  by 
arrestment,  which  is  peculiar  to  moveables;   1661,  &  51. 
BondeMclud-  Bonds   secluding   executors,  though   they  descend    to  the 
"«  ***^        creditor's  heir,  are  payable  by  the  debtor's  executors  without 
relief  against  the  heir ;  since  the  debtor's  succession  cannot 
be  affected  by  the  destination  of  the  creditor;    and,  on 
the  same  ground,  an  obligation  to  employ  a  sum  due  by  a 
moveable  bond,  in  favour  of  the  heir  of  a  marriage,  is  herit- 
able as  to  the  creditor,  because  of  the  destination ;  but  it 
continues  moveable  as  to  the  debtor ;  Nasmith  v.  Jaffray, 
July  25,  1662,  M.  5483.    A  bond  taken  to  a  creditor,  and, 
fEdling  him,  to  a  substitute,  is,  in  the  opinion  of  some  lawyers 
(Stewart,  Ans.  voce  Substitutes),  in  so  far  moveable,  that  the 
creditor  can  bequeath  it  by  testament ;  and  yet  it  descends 

(»)  See  p.  134,  note  (/). 

( j)  Ab  also  heritable  bonds ;  Bee  above  §  8,  note  (/). 
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not  to  executors :  and  the  method  of  completing  titles  to  it 
by  the  substitute  after  the  creditor's  death,  is  by  service  as 
heir  of  provision,  which  is  a  method  of  transmission  proper 
to  heritage.  But  it  is  a  rule  more  agreeable  to  the  analogy 
of  our  law,  that  nothing  which  goes  to  the  heir  by  service 
can  be  carried  o£f  to  his  prejudice,  either  by  deed  on  death- 
bed, ofr  by  te8tament(A;) 

12.  All  questions  whether  a  right  be  heritable  or  move-  ^'^*  v«iod 


able,  must  be  determined  according  to  the  condition  of  the  jeotheriteble 

(20) 


subject  at  the  time  of  the  ancestor's  death.    K  it  was  herit-  "  "**^^ 


able  at  that  period,  it  must  belong  to  the  heir;  if  move- 
able, it  must  £bJ1  to  the  executor,  without  regard  to  any 
alterations  that  may  have  affected  the  subject,  in  the 
intermediate  period  between  the  ancestor's  death  and  the 
competition.(Q 


TIT.  ra. — OF  THE  CONSTITUTION  OF  HEMTABLE  RIGHTS 

BT  CHARTER  AND  SEISIN. 

1.  Heritable  rights  are  governed  by  the  feudal  law,  which  Oridn  of  the 
owed  its  origin,  or  at  least  its  first  improvements,  to  the 
Longobards ;  whose    kings,  upon    having  penetrated    into         '^^ 
Italy,  the  better  to  preserve  their  conquests,  found  it  their 
interest  to  make  grants  to  their  principal  commanders  of 

great  part  of  the  conquered  provinces,  to  be  again  subdivided 
by  them  among  the  lower  officers,  imder  the  conditions  of 
fidelity  and  military  service. 

2.  The  feudal  constitutions  and  usages  were  first  reduced  ckmmutudmu 
into  writing,  about  the  year  1150,  by  two  lawyers  of  Milan,  •^•''*'^''''** 
under  the  titie  of  C<m9ii£itudine8  Feudorum,  and  have  been       ^^*  ^ 
subjoined  to  Justinian's  Novels  in  almost  all  the  editions  of 


(k)  All  hentable  subjects  may  now  be  conveyed  by  testament,  see  §  8, 
note (/X and  tfi/Vti»  K  ilL  t.  2,  §  19  ;  B.  iii  t  8,  §  8,  notes.  Thelawof 
deitlibed  is  aboliahed  ;  34  &  35  Vict  c  81. 

(Q  So  in  i^^izd  to  the  rights  of  husband  and  wife,  the  time  of  the 
maniag^  or  of  the  vasting  of  the  subject^  if  that  is  subsequent  to  the 
wmmMgtf  mnit  be  cooaidered.    See  Inst  L  c 
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are  not  of 

nnirenal 

antihority. 

• 

Bj  what  law 
feudal 

qneitioiui  are 
tobedeoided. 


Definition  of 
feua. 

(7) 


Feoa  are  now 
patrimonial. 


Superior  and 


Allodial  goodi. 
(8) 


the  body  of  the  Boman  Law.  None  of  the  German  Emperors 
appear  to  have  expressly  confirmed  this  collection  by  their 
authority ;  but  it  is  generally  agreed  that  it  had  their  tacit 
approbation,  and  was  considered  as  the  customary  feudal  law 
of  all  the  countries  subject  to  the  empire.  No  other  country 
has  ever  acknowledged  these  books  for  their  law ;  but  each 
state  has  formed  to  itself  such  a  system  of  feudal  rules  as 
best  agreed  with  the  genius  of  its  own  constitution.  In 
feudal  questions,  therefore,  we  are  governed,  in  the  first  place, 
by  our  own  statutes  and  customs;  where  these  fail  us,  we 
have  regard  to  the  practice  of  neighbouring  countries,  if  the 
genius  of  their  law  appears  to  be  the  same  with  ours ;  and 
should  the  question  still  remain  doubtful,  we  may  have 
recourse  to  those  written  Books  of  the  Feus,  as  to  the 
original  plan  on  which  all  feudal  systems  have  proceeded. 

3.  This  military  grant  got  the  name,  first  of  benefidAim, 
and  afterwards  o{  feudum;  and  was  defined, — A  gratuitous 
right  to  the  property  of  lands,  made  under  the  conditions  of 
fealty  and  miUtary  service,  to  be  performed  to  the  grantor 
by  the  receiver ;  the  radical  right  of  the  lands  still  remaining 
to  the  granter.  Under  lands,  in  this  definition,  are  compre- 
hended all  rights  or  subjects  so  connected  with  land  that  they 
are  deemed  a  part  thereof;  as  houses,  mills,  fishings,  juris- 
dictions, patronages,  &c.  Though  feus  in  their  original 
nature  were  gratuitous,  they  soon  became  the  subject  of 
commerce  (lib.  1,  Feud.,  t  6) ;  services  of  a  civil  or  religious 
kind  were  frequently  substituted  in  place  of  military  (lib.  2, 
t.  2,  §  2) ;  and  now,  of  a  long  time,  services  of  every  kind 
have  been  entirely  dispensed  with  in  certain  feudal  tenures. 
He  who  makes  the  grant  is  called  the  superior,  and  he  who 
receives  it  the  vassal.  The  subject  of  the  grant  is  commonly 
called  the  feu ;  though  that  word  is  at  other  times,  in  our 
law,  used  to  signify  one  particular  tenure ;  ii.  4,  §  2.  The  in- 
terest retained  by  the  superior  in  the  feu  is  styled  dominiwra 
directum^  or  the  superiority ;  and  the  interest  acquired  by  the 
vassal,  dominium  utile,  or  the  property.  The  word  fee  is  pro- 
miscuously applied  to  both. 

4.  Allodial  goods  are  opposed  to  feus ;  by  which  are  under- 
stood, goods  enjoyed  by  the  owner,  independent  of  a  superior. 
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All  moveable  goods  are  allodial ;  lands  only  are  so  when  they 
are  given  without  the  condition  of  fealty  or  homage.  In  this 
sense,  all  subjects,  immoveable  as  well  as  moveable,  were 
allodial  by  the  Boman  law;  but  by  the  feudal  system  the 
Sovereign,  who  is  the  fountain  of  feudal  rights,  reserves  to 
himself  the  superiority  of  all  the  lands  of  which  he  makes 
the  grant ;  so  that  with  us  no  lands  are  allodial  except  those 
of  the  King's  own  property — the  superiorities  which  the 
King  reserves  in  the  property  lands  of  his  subjects — and 
manses  and  glebes,  the  right  of  which  is  completed  by  the 
presbytery's  designation,  without  any  feudal  grant(m) 

5.  Every  person  who  is  in  the  right  of  an  immoveable  Who  oui  pant 
subject,  provided  he  has  the  free  administration  of  his  estate, 

and  is  not  debarred  by  statute  or  by  the  nature  of  his  right,  '^^ 
may  dispose  of  it  to  another.  Nay,  a  vassal,  though  he  has 
only  the  domvnium  viUe,  can  sub-feu  his  property  to  a  sub- 
vassal  by  a  subaltern  right,  and  thereby  raise  a  new  domi- 
nium dvrectwm  in  himself,  subordinate  to  that  which  is  in  his 
superior ;  and  so  i/ifi  injmiiwnh.  The  vassal  who  thus  sub-feus 
is  called  the  sub- vassal's  immediate  superior,  and  the  vassal's 
superior  is  the  sub-vassal's  mediate  superior.  Professed  or 
known  Papists  are  debarred,  by  1695,  c.  26,  from  granting 
gratuitous  deeds  in  prejudice  to  the  heir.(^) 

6.  All  persons  who  are  not  disabled  by  law  may  acquire  wio  can  re- 
and  enjoy  feudal  rights.      Persons  excommimicated  were 
declared  incapable  of  possessing  their  own  lands,  and  no        ^  ^ 
charter  of  resignation  or  of  adjudication  of  lands  holden  of 

the  Crown  was  allowed  to  be  passed  in  their  favour  (1609, 
c.  3, 4,  ratified  by  1661,  c.  25) ;  but  these  disabilities  are  taken 
(^,  1690,  c.  28.    Papists(7i)  cannot  purchase  a  land  estate  by 
any  voluntary  deed,  1700,  c.  3.    Aliens  who  owe  allegiance  Aliens  oannot 
to  a  foreign  Prince  cannot  hold  a  feudal  right  without  natu-   °    •  ^'^^ 
ralisation ;  and  therefore,  where  such  privilege  was  intended    ^"^  ^^*  ^^^ 
to  be  given  to  feivoured  nations  or  persons,  statutes  of  natu- 
ralisation were  necessary,  either  general  (1558,  c.  65,  66; 
1669,  c.  7)  or  special ;  or  at  least  letters  of  naturalisation  by 

(m)  Except^  also,  luiot  lands  in  Orkney  and  Shetland ;  Inst  ii  3, 18. 
(n)  Papists  are  relieved  from  all  such  disabilities  by  33  Geo.  111.  c. 
44 ;  10  Geo.  lY.  c  7 ;  and  7  &  8  Viot.  c  102. 
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the  Sovereign,  (o)  The  Act  1694,  c.  216,  prohibiting  all 
members  of  any  court  of  justice  to  buy  claims  of  heritable 
rights  depending  in  court,  does  not  annul  the  sale,  though  it 
subjects  the  buyer  to  deprivation ;  Purves  v.  Keith,  Dec.  20, 
1683,  M.  9500. 

7.  Every  heritable  subject  capable  of  commerce  may  be 
granted  in  feu.  From  this  general  rule  is  excepted,  (1)  the 
annexed  property  of  the  Crown,  which  is  not  aHenable  with- 
out  a  previous  dissolution  of  Parliament ;  (2)  tailzied  lands, 
which  are  devised  under  condition  that  they  shall  not  be 
aliened ;  (3)  an  estate  m  JuBreditate  jdcerUe  cannot  be  effec- 
tually aliened  by  the  heir-apparent  (i.e.,  not  entered);  (j>)  but 
such  alienation  becomes  effectual  upon  his  entry,  the  super- 
vening right  accruing  in  that  case  to  the  purchaser;  which 
is  a  rule  applicable  to  the  alienation  of  all  subjects  not 
belonging  to  the  vendor  at  the  time  of  the  sale.(g)  Leases  of 
the  rents  or  revenues  of  boroughs-royal,  whether  proceeding 
from  lands,  fishings,  mills,  &c.,  for  more  than  three  years,  are 
prohibited  by  1491,  c.  36 ;  but  as  there  is  no  prohibition  with 
regard  to  leases  or  feus  of  the  lands  themselves,  these  may  be 
effectually  granted  by  the  magistrates  notwithstanding  the 
statute ;  Dean  v.  Mags,  of  Irvvne,  M.  2622.(r) 

8.  The  feudal  right,  or  as  it  is  called  investiture,  is  con- 
stituted by  charter  and  seisin.  By  the  charter  we  under- 
stand that  writing  which  contains  the  grant  of  the  feudal 
subjects  to  the  vassal,(8)  whether  it  be  executed  in  the  proper 


(o)  LaUe  v.  Forbes,  1749,  M.  4636 ;  Dundas  v.  Dundas,  Nov.  15, 1839, 
2  D.  31.  See  Goldston  v.  Young,  Dec.  8, 1868,  7  Macph.  188.  The  dk- 
abilities  of  aliens  in  the  matter  of  acquiring  feus  have  been  modified  and 
practically  abolished  by  a  series  of  statntes,  and,  among  others,  7  Anne 
c  6 ;  7  &  8  Vict  c  66  ;  33  Vict  c  14 ;  33  &  34  Vict  c.  102. 

(p)  By  the  Conveyancing  Act  (1874X  37  &  38  Vict  c  94,  §  4,  a 
personal  right  to  lands  vests  in  an  heir  without  any  procedure,  by  the 
mere  fact  of  his  survivance  of  the  person  he  is  entitled  to  succeed. 

(q)  See  Inst  iL  7.  3, 4. 

(r)  If  authorised  by  an  Act  of  Council ;  Mags,  ofSdkirJc  v.  Clapper- 
ton,  June  11,  1828,  6  S.  955.  And  feus,  alienations,  or  leases  for  more 
than  one  year,  can  only  be  disposed  of  by  auction,  and  after  due  ad- 
vertisement, in  the  manner  prescribed  by  3  Geo.  IV.  c  91. 

(«)  The  term  charter  is  here  used  in  a  wide  sense.    More  strictly  it 
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form  of  a  charter  or  of  a  dispositioiL    Charters  by  subject-  Charter 
superiors  are  granted  either  (1)  a  me  de  sriperiore  meo,  when  a  me, 
they  are  to  be  holden,  not  of  the  grantor  himself,  but  of  his 
superior.    This  sort  is  called  a  public  holding,  because  vassals 
were  in  ancient  times  publicly  received  in  the  superior's 
court  before  the  pares  curice  or  co-vassals:  or  (2)  de  me,deme; 
where  the  lands  are  to  be  holden  of  the  grantor.    These  were 
called  sometimes  base  rights,  from  bos  (lower),  and  some- 
times  private,  because,  before   the   establishment   of  our 
records,  they  were  easily  concealed  frt>m  third  parties;  the 
Dature  of  all  which  will  be  more  fully  explained,  tit  7.    An 
original  charter  is  that  by  which  the  fee  is  first  granted :  a  original, 
charter  by  progress  is  a  renewed  disposition  of  that  fee ;  e,g,,  by  progren. 
a  charter  by  a  superior  to  the  heir  of  his  vassal,  or  by  a  vassal 
to  a  singular  successor  to  be  holden  of  the  grantor's  superior, 
or  a  charter  of  adjudication.    All  doubtful  clauses  in  charters 
by  progress  ought  to  be  construed  agreeably  to  the  original 
grant ;  and  all  clauses  in  the  original  charter  are  understood 
to  be  implied  in  the  charters  by  progress,  if  there  be  no 
express  alteration ;  Craig,  190,  §  27;  299,  §  9. 

9.  The  first  clause  in  an  original  charter  which  follows  !*■  ooMtituent 
immediately  after  the  name  and  designation  of  the  grantor    (21, 22, 23) 
is  the  narrative  or  recital,  which  expresses  the  causes  induc- 
tive of  the  grant.    If  the  grant  be  made  for  a  valuable  con-  xhe  nanatiye. 
sideration,  it  is  said  to  be  onerous ;  if  for  love  and  favour, 
gratuitous.     In  the  dispositive  clause  of  a  charter,  (Q  thoThedispodtive 

claiue. 

means  what  is  here  tenned  a  charter  de  me,  and  creates  a  new  holding  by 
the  grantee  as  vassal  of  the  granter.  The  deed  by  which  a  feudal  right 
it  tnaumitUd  is  a  dUponlion. 

(()  It  was  ''an  inviolable  role  of  the  feudal  law  of  Scotland  that  an 
estate  cannot  he  conveyed  by  mere  expression  of  wilL  There  most  be 
words  de  prtBonH  conveying  the  lands;''  OgUvie  v.  Mercer^  1797, 1  Boss's 
L  C.  13,  M.  3340,  sfL  3  Pat  434.  Even  words  which  import  a  de 
pnmmH  CQ&vqrance  were  insufficient  if  the  word  ''dispone"  was  wanting ; 
see  Howdm  v.  Glaerfard^  July  7,  1864,  2  Macph.  1317;  Kirl^pah-iek  v. 
KwkpaJtnA,  March  19,  1873,  11  Macph.  657,  H.  L.  1  Ret  37.  This 
rule  was  rdazed,  in  the  case  of  testamentary  or  moriii  cotisd  deeds  pnr- 
pofting  to  convey  or  bequeath  lands  granted  by  any  person  alive  at  3l8t 
July  1868,  by  31  &  32  Vict  c  101,  §  20 ;  and  by  the  Conveyancing 
Act,  1874, 37  &  38  Vict  c.  94,  §  27,  it  was  enacted  that  the  absence  of 
the  word  di^one  should  be  no  objection  to  the  validity  of  any  deed  as  a 
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subjects  made  over  are  described  either  by  special  boundaries 
or  march-stones  (which  is  called  a  bounding  charter),  or  by 
such  other  characters  as  may  sufficiently  distinguish  them.(u) 
In  this  clause  is  also  expressed  the  order  of  succession  and 
limitation  of  the  fee,  which  were,  by  our  more  ancient  style, 
inserted  in  the  clause  of  tene7ida8.(v)  A  charter  regularly 
carries  right  to  no  subjects  but  what  are  contained  in  this 
clause,  though  they  should  be  mentioned  in  some  other 
^J^^^J^  clause  of  the  charter.(t(;)  In  charters  by  progress  a  clause  of 
ruyixxia/nma  is  sometimes  thrown  in,  whereby  the  superior 
grants  of  new  (de  novo)  certain  subjects  specially  mentioned. 
Such  charters  have  the  effect  of  an  original  grant  as  to  these 
subjects,  and  consequently  imply  a  release  to  the  vassal  of  all 
burdens  affecting  the  property  prior  to  such  grant.  They 
are  generally  no  more  than  renewed  rights  of  some  subject 


conveyance  of  heritage  coming  into  operation  after  the  passing  of  the  Act 
'*  provided  it  contains  any  other  word  or  words  importing  conveyance  or 
transference  or  present  intention  to  convey  or  transfer.** 

(u)  Where  the  lands  have  been  particularly  described  in  any  prior 
recorded  conveyance,  it  is  sufficient  to  specify  '*  some  leading  name  or 
names,  or  some  distinctive  description  of  the  lands  as  contained  in  the 
titles  thereto,  and  to  specify  the  county,''  or  in  burgage  lands,  the  burgh 
and  county,  and  to  refer  to  the  particular  description  in  the  prior  recorded 
deed ;  30  &  31  Vict.  c.  101,  §  11. 

(v)  In  this,  as  in  other  matters,  the  dispositive  is  the  ruling  clause, 
and,  in  the  event  of  any  discrepancy  between  it  and  one  of  the  ezecutire 
clauses,  it  controls  the  other ;  Shanks  v.  Kirk-Session  of  CereSy  1797,  M. 
4295 ;  Forrester  v.  HiOchison,  July  11, 1826,  4  S.  831.  But  effect  has 
been  given  to  a  subsequent  addition  to  the  destination,  supplying  an 
omission  in  the  dispositive  clause,  but  not  positively  inconsistent  with 
it ;  Sutherland  v.  i9inc2atr,  1801,  M.  App.  <<  Tailzie,"  8.    See  next  note. 

(to)  The  specification  referred  to  here  and  in  §  10  was  long  ago  dropped 
oat  of  charters  by  subjects,  and  has  not  been  used  in  Crown-charters  since 
10  &  11  Vict  c.  51 ;  see  31  &  32  Vict  c  101,  Sch.  T.  Even  when 
used,  the  specification  was  of  no  avail  to  extend  the  dispositive  clause, 
which  was  held  to  rule  the  extent  of  the  grant ;  E.  Aboyne  v.  Farquhar- 
sont  Nov.  16, 1814,  F.C.,  aff.  6  Pat.  380.  But  a  reservation  of  minerals 
in  the  tenendas  was  held  effectual,  although  the  dispositive  clause  was 
unlimited  ;  Bain  v.  Hamilton,  May  19, 1865,  3  Macph.  821.  As  to  the 
general  effect  of  the  other  clauses  of  a  charter  in  explaining  the  dis- 
positive clause,  see  Lord  Advocate  v.  Sinclair^  June  7, 1867,  5  Macph. 
H.L.  97. 
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that  had  been  formerly  granted  to  the  vassal ;  yet  every  sub- 
ject contained  in  the  clause  of  "novod/mma  is  deemed  to  be 
conveyed  to  the  vassal,  though  there  should  have  been  no 
antecedent  title  to  it  in  his  person ;  8coU  v.  Archbishop  of 
Olaagaw,  Feb.  29, 1680,  M.  9339 ;  Heritors  of  Spey,  July  14, 
1737,  M.  9342.(aj) 

10.  The  clause  of  teTiendas  (from  its  first  words  teTisTidas  The  tenendat. 
prwdUetaa  terras)  expresses  the  particular  tenure  by  which        (24) 
the  lands  are  to  be  holden,  and  frequently  contains  a  long 
and  unnecessary  enumeration  of  the  parts  and  pertinents  of 
the  sabject  made  over  in  the  charter.   The  clause  of  reddendo  The  reddendo. 
(from  the  words  reddendo  i/nde  cmnuati/m)  specifies  the  par-        (24) 
ticolar  duty  or  service  which  the  vassal  is  to  pay  or  perform 
to  the  superior;  and  hence  the  duty  itself,  to  which  the 
yaasal  is  subjected,  has  got  the  name  of  the  reddendo,{y) 

U.  The  clause  of  warrandice  (0)  is  that  by  which  theOUiueof 

warrandioo. 

(z)  But  a  charter  of  novodamusy  except  as  against  the  superior  and      ^^    '     ' 
when  followed  by  prescriptive  possession,  is  of  no  avail  as  a  title  to 
sab|eetB  which  the  superior  has  already  granted  by  a  valid  feudal  title, 
md  which  have  not  been  resigned  in  his  hands ;  OHeve  v.  WHUomion^ 
1760,  M.  9082. 

(y)  "<  Since  Hwii«r  v.  Boog,  Dec  16, 1834, 13  S.  205,  it  is  fixed  that 
a  charter  accepted  by  the  vassal  is  substantially  a  mutual  contract  which 
the  vaanl  cannot  rtfuie  or  get  quit  of  viwito  superiore"  (But  see 
M^m  as  to  the  effect  of  the  Conveyancing  Act  of  1874.)  '*  These  two 
daoMB^  the  dispositive  on  the  one  hand,  and  the  reddendo  on  the  other, 
eantain  the  essence  of  the  contract  But  some  subsidiary  clauses  are 
added  to  fortify  the  title  of  the  vassal,  or  fieudlitate  the  completion  of  his 
title.'— Monu 

^)  This  danse  is  now  usually  in  the  form  prescribed  by  (10  &  11 
TkL  c  48,  §  2,  now)  31  &  32  Vict  c.  101,  §  8,  viz.— "And  I  grant 
wamndice;"  which  is  declared  to  imply,  unless  specially  qualified, 
ahedbite  wazxandice  as  regards  the  lands  and  writs  and  evidents,  and 
wnnndiee  from  &ct  and  deed  as  regards  the  rents.  "The  clause  of 
an^nation  of  writs  and  evidents  is  another  clause  introduced  for  the  AMignation  of 
▼aMl's  secnri^.  By  the  statutory  form  (31  &  32  Vict  c  101,  §  8)  the  ^^^ 
voids  prescribed  are :  *  I  assign  the  writs,  and  have  delivered  the  same 
aeeordiiig  to  inventory ; '  and  import,  unless  qualified,  an  assignation  to 
all  writs,  evidents,  open  procuratories,  and  precepts  to  which  the  disponer 
has  rig^t  Bat  this  assignation  will  not  carry  collateral  rights  not  essen- 
tial to  the  wgfat  of  property  in  the  land ;  Qrdham  v.  Don^  Dec  16, 1814, 
F.a;  EcmOUm  t.  MaiUgovmy^  Jan.  28, 1834, 12  S.  349.    The  doubt 
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Personal  war- 
randice is 
either  simple, 
or  from  fact 
and  deed. 


or  absolate. 


Implied 
wairandioe. 


(29) 


Assignatioii  of 
rents. 


granter  obliges  himself  that  the  right  conveyed  shall  be 
effectual  to  the  receiver.  Warrandice  is  either  personal  or 
real.  Personal  warrandice  (where  the  granter  is  only  bound 
personally)  is  either  (1)  simple,  that  he  shall  grant  no  deed 
in  prejudice  of  the  right ;  and  this  sort,  which  is  confined 
to  future  deeds^  is  implied  even  in  donations ;  or  (2)  warran- 
dice from  fact  and  deed,  by  which  the  granter  warrants  that 
the  right  neither  has  been  nor  shall  be  hurt  by  any  fact 
of  his.  This  is  generally  granted  where  rights  are  com- 
pounded  for  less  than  the  sums  contained  in  them;  and 
sometimes  the  clause  is  so  conceived  as  to  reach  also  to  the 
deeds  of  the  grantor's  ancestors  or  authors,  from  whom  he 
himself  derives  his  right.  Or  (3)  absolute  warrandice  contra 
orrmes  mortales  (warrandice  at  all  hands,  and  against  all 
deadly),  whereby  the  right  is  warranted  against  all  legal 
defects  in  it,  which  may  carry  it  oflF  from  the  receiver,  either 
wholly  or  in  part  Where  a  sale  of  land  proceeds  upon  an 
onerous  cause,  the  granter  is  liable  in  absolute  warrandice, 
though  no  warrandice  be  expressed ;  but  in  assignations  to 
debts  or  decrees  no  higher  warrandice  than  from  fact  and 
deed  is  implied ;  Riddd  v.  White,  March  4, 1707,  M.  16,616 ; 
which  is  also  the  doctrine  of  the  Boman  law,  L  4,  cZe  hcered, 
vd  act.  vend.  (18,  4).  (a) 

12.  Warrandice  cannot  extend  to  burdens  which  may 
affect  the  subject  after  the  grant,  whether  they  shall  arise 

which  appeared  to  be  thrown  on  this  principle  by  Ltnnox  v.  HamiUon^ 
July  14, 1843,  5  D.  1357,  seems  to  be  remoyed  by  SUwaH  v.  Duk^  of 
Montrose,  Feb.  15, 1860,  22  D.  755,  aff.  March  27,  1863,  4  Macq.  499, 
1  Macph.  H.L.  25.  It  was  there  held  that  a  mere  general  assignation  of 
writs  could  not  carry  right  to  an  obligation  of  relief  against  minister's 
stipend,  though  in  the  particular  case,  which  was  one  between  superior 
and  vassal,  it  was  found  that  the  obligation  of  relief,  being  contained  in 
the  original  feu-contract,  enured  to  the  vassal  without  any  special  assig- 
nation.*'— Mom.    See  infra,  notes  to  §  12. 

The  clause  of  assignation  to  rents  (for  which  also  a  short  form  and 
meaning  are  prescribed  by  the  statute  cited)  gives  the  grantee  a  title 
before  infeftment  to  recover  the  rents  payable  by  tenants  and  occupiers 
of  the  land,  but  it  does  not  enable  him  to  compete  with  a  creditor 
holding  a  completed  real  right ;  Bell's  Com.,  L  757. 

(a)  Ferrier  v.  Oraham,  May  16,  1828,  6  S.  818 ;  EimcU  v.  Mudie, 
Nov.  28,  1857,  20  D.  125. 
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from  misfortune  (e.^.,  inundation)  or  from  statute  ;(&)  for 
the  reoeiyer,  as  he  has  the  whole  benefit  arising  from  its 
improvement  after  that  period,  must  run  all  the  hazards  of 
its  deterioration;  Watson  v.  Law,  July  12, 1667,  M.  16,588. 
Nay,  this  doctrine  holds  where  the  supervening  burden  is 
imposed  under  the  authority  of  a  public  law  prior  to  the 
grant,  unless  the  receiver,  who  is  presumed  to  know  the 
burden  which  by  law  may  be  imposed  on  the  subject,  has 
taken  care  to  secure  himself  against  it  by  express  warran- 
dice ;  L.  AuchmtovZ  v.  L.  Irmes,  July  1, 1676,  M.  16,603; 
Lwmaden  v.  Oordon,  Jan.  6, 1682,  M.  16,606.(c)    Gratuitous  How  far  grant. 
grants  by  the  Crown  imply  no  warrandice ;  and  though  war-  imply  war- 
randice should  be  expressed,  the  clause  is  ineflfectual,  from  a  ^^^^^^ 
presumptioD  that  it  has  crept  in  by  the  negligence  of  the        ^^) 
Crown's  officers.    But  where  the  Crown  makes  a  grant,  not 
jure  COTOTUB,  but  for  an  adequate  price,  the  Sovereign  is  in 
the  same  case  with  his  subjects,  and  liable  to  the  same  degree 

(Jb)  The  rale  is,  that  in  an  obligation  of  warrandice  or  relief  from 
pnblic  bnrdenB  ezpreaaed  in  general  terms,  parties  are  not  held  to  have 
had  in  view  bnidens  imposed  under  statates  sabseqaent  to  the  date  of 
the  charter;  8eoU  v.  Edmand^  June  26,  1850,  12  D.  1077;  but  assess- 
menti  under  the  Act  8  &  9  Vict,  c  43  (Poor  Law  Amendment  Act), 
axe  held  not  to  be  bordens  imposed  by  a  supervening  law ;  Lees  v.  Mac- 
AMOoy,  Nov.  11, 1857, 20  D.  6 ;  Hunter  v.  Chalmers,  June  16, 1858, 20  D. 
1311 ;  Campbiffs  Trs.  v.  DingtBaU,  Nov.  17, 1865,  4  Macpb.  50. 

(c)  Such  stipulations  of  relief  must  be  very  clear.  Thus,  an  obligation 
to  relieve  from  stipend,  imposed  or  to  be  imposed,  which  is  a  burden 
natorml  to  a  right  of  teinds,  does  not  apply  to  future  attgmentations  of 
stipend,  which  must  be  expressly  mentioned  ;  Alexander  v.  Dundas,  June 
9, 1812,  F.C.  Various  important  questions  have  been  raised  wiih.  regard 
to  the  transmission  to  successors  of  rights  and  liabilities  under  such 
daoaet.  ^  When  granted  by  the  superior  to  the  vassal  of  the  lands  and 
tonds  out  of  which  the  augmentation  becomes  payable,  such  obligation, 
part  of  the  feudal  contract,  does  not  require  express  assignation,  but 
to  heirs  and  disponees  with  the  lands,  and  is  renewed  with  every 
foiewBl  of  the  investiture  in  the  lands  and  teinds  granted  by  the  superior ; 
Lmuox  V.  HamdlUm,  July  14, 1843, 5  D.  1357 ;  SUwaH  v.  D.  of  Montrose, 
Feb.  15, 1860,  22  D.  755,  afiP.  March  27,  1863,  4  Macq.  499.  But  when 
the  relation  of  superior  and  vassal  does  not  exist  between  the  granter  and 
grmtee  of  the  obligation,  when  (as  it  is  said)  there  is  no '  privity '  between 
these  partieiy  it  stands  in  the  position  of  an  ordinary  personal  obligation ; 
andiasucli  easa^  although  the  ordinary  obligation  of  warrandice  will  pass 


warrandice. 
(30) 
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of  warrandice  with  them,  according  to  the  nature  of  the 
Absolute  war-  right.  Absolute  warrandice  in  the  assignation  of  a  debt 
I^i^^tiSn  of  imports  only  that  the  debt  is  really  due,  and  free  from  all 
a  debt  legal  exceptions,  but  not  that  the  debtor  is  solvent;  and 

this  holds  though  the  sums  contained  in  the  debt  should 
be  warranted  to  be  effectual  to  the  assignee ;  Liddel  v.  Bar- 
day,  Dea  12, 1671,  M.  16,594. 
The  eflPects  of         13.  Absolute  warrandice,  in  case  of  eyiction,  affords  an 
action  to  the  grantee  against  the  granter  for  making  up  to 
him  all  that  he  shall  have  suffered  through  the  defect  of  the 
right,  and  not  simply  for  his  indemnification  by  the  grantor's 
repayment  of  the  price  to  him.     This  obtains  not  only  in 
irredeemable  but  in  redeemable  grants ;  for  in  both  the  war- 
randice strikes  against  all  defects  in  the  right  itself;  yet  as 
warrandice  is  penal,  and  consequently  stricti  juris,  it  is  not 
easily  presumed,  nor  is  it  incurred  from  every  light  servitude 
that  may  affect  the  subject ;  Sa/ndUamds  v.  E,  of  Haddmgton, 
(31, 32)      June  21, 1672,  M.  16,599.    Regularly  the  grantee,  when  the 
Intimation  of   eviction  is  threatened,  ought  to  intimate  his  distress  to  the 
^^'^^  granter,  that  he  may  defend  the  right  granted  by  himself; 

but  though  such  intimation  should  not  be  made,  the  grantee 
does  not  lose  his  right  of  recourse,  unless  it  shall  appear  that 
in  the  process  of  eviction  he  has  omitted  a  relevant  defence, 
or  subjected  himself  to  an  incompetent  means  of  proof;  Clerk 
V.  Gordon,  June  23,  1681,  M.  16,605 ;  Gordon  v.  Gordon, 
1748,  M.  14,045.(cO 


to  the  new  owner  by  a  conveyance  of  the  lands  with  the  writs,  an  obliga- 
tion of  wanandice  against  ministers'  stipend,  or  augmentations  thereof,  or 
other  public  or  parish  burdens,  will  not  pass  without  a  special  assignation, 
or  its  equivalent ;  Home  v.  Breadalban^i  2Vf.,  Jan.  23, 1841,  3  D.  435, 
rev.  Feb.  21, 1842, 1  Bell's  App.  1.  The  same  principle  ruled  the  cases 
of  SiTidair  v.  Breadalbane,  Jan.  16, 1844, 6  D.  378,  rev.  August  14, 1846, 
6  Bell's  App.  353 ;  Spottiswoods  v.  Seymer,  March  2, 1853, 15  D.  458."— 
MoNTOOMERiE  Bell,  Lectures  on  Conveyancing,  ii  644.  See  Hope 
V.  Hope,  Feb.  20,  1864,  2  Macph.  670 ;  SteioaH  v.  M'CaUum,  Feb.  14, 
1868,  6  Macph.  382. 

(d)  A  purchaser  is  not  bound  to  defend  an  untenable  right ;  Downie 
V.  CampheU,  Jan.  31,  1815,  F.C. ;  nor  to  wait  for  the  actual  issue  of  the 
action  of  eviction,  before  bringing  his  action  of  relief ;  Lord  MelvUle  v. 
Wm/yss,  Jan.  14,  1842,  4  D.  385. 
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14.  Beal  warrandice  is  either — (1)  Express,  whereby,  Real  war- 
in  secorily  of  the  lands  principally  conveyed,  other  lands, '^ 
called  warrandioe-lands,  are  also  made  over,  to  which  the        ^^^ 
receiver  may  have  recourse,  in  case  the  principal  lands  be 
evicted ;  or  (2)  Tacit,  which  is  constituted  by  the  exchange  Bxcambion. 
or  excambion  of  one  piece  of  ground  with  another ;  for  if 

the  lands  exchanged  are  carried  off  from  either  of  the  parties, 
the  law  itself  without  any  paction,  gives  that  party  imme- 
diate recourse  upon  his  own  first  lands,  which  he  had  given 
in  exchange  for  the  lands  evicted,  even  though  a  third  person 
should  have  acquired  a  real  right  in  them  prior  to  the  evic- 
tion ;  E.  Md/roae  v.  Zer,  Nov.  25, 1623,  M.  3677.(c) 

15.  But  this  holds  only  where  the  grant  by  which  the 
lands  are  exchanged  is  expressly  said  to  be  an  excambion. 

The  charter  concludes  with  a  precept  of  seisin,  (/)  which  Precept  of 
is  the  command  of  the  superior,  granter  of  the  right,  to 
his  bailie,  for  giving  seisin  or  possession  to  the  vassal,  or  his 
attorney,  by  delivering  to  him  the  proper  symbols.    Posses-        (17) 
sion  was,  in  the  infancy  of  feus,  given  by  the  superior  him- 
self to  the  vassal,  immediately  upon  granting  the  charter, 
in  presence  of  the  pa/rea  euricB  (the  name  given  to  the 
co-vassalsy  who  were  equal  to  one  another  in  the  superior's 
court) ;  and  this  was  styled  the  proper  investiture,  by  which  Proper  in- 
the  vassal's  right  was  completed  urdco  corUecdu,    Precepts  or  Precepts  must 
letters  of  seisin,  when  they  were  first  introduced,  were  made  ^J^  ^\y^^ 
oat  in  writings  separate  firom  the  charter ;  but  now  all  pre-  charter. 
cepts  on  charters  flowing  from  the  Crown  must  be  engrossed         (33) 
m  the  charter  or  disposition  by  Act  1672,  c.  7,  which  by 
custom  was  soon  extended  to  the  case  of  all  precepts  without 
distinction.    Any  person  whose  name  may  be  inserted  in  the 
Uank  left  in  the  precept  for  that  purpose,(gr)  can  execute  the 


(e)  See  L.  Wdrdt  v.  X.  BdUtmy,  July  14, 1629,  M.  3678. 

(/)  See  ififrOy  §  17,  note  (A;).  The  precept  of  sasine  is  no  longer  a 
neoeflBaiy  part  of  any  conveyance  of  kmd ;  31  &  32  Vict.  c.  101,  §  5, 
repeating  21  &  22  Vict  c.  76,  §  5.  If  it  should  now  be  inserted,  a  short 
form  is  provided  by  8  &  9  Vict,  c  35. 

{g)  In  practice  the  name  of  the  bailie  was  not  filled  up  in  the  blank ; 
e? en  after  infieftment  was  taken  and  the  instrument  registered,  the  blank 
nmained  in  the  precept 
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used, 
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essential 

solemnity. 


Symbols  used 
in  seisins. 

(36,38) 


Seisin  propriis 
manibus. 


precept  as  bailie ;  and  whoever  bas  the  precept  of  seisin  in 
his  hands  is  presumed  to  have  a  power  of  attorney  from  the 
vassal  for  receiving  possession  in  his  nama(A) 

16.  A  seisin  is  the  instrument  or  attestation  of  a  notary 
that  possession  was  actually  given  by  the  superior  or  his 
bailie  to  the  vassal  or  his  attorney ;  and  it  sometimes  gets 
the  name  of  infeftment,  though  that  word,  in  its  proper 
sense,  signifies  the  whole  feudal  right;  Craig,  187,  §  18. 
For  a  long  time,  the  appending  of  the  bailie's  seal  to  the 
superior's  charter  or  precept  (Craig,  238,  §  2),  and  sometimes 
his  separate  declaration  that  he  had  given  seisin,  completed 
the  vassal's  right,  without  the  attestation  of  a  notary.  But 
afterwards  a  notarial  instrument  came  to  be  considered  as 
a  necessary  solemnity,  not  suppliable  either  by  a  proof  of 
natural  possession  or  even  of  the  special  fact  that  the  vassal 
was  duly  entered  to  the  possession  by  the  superior's  bailie. 

17.  The  symbols  by  which  the  delivery  of  possession  is 
expressed,  are : — for  lands,  earth  and  stone ;  for  rights  of 
annuahent  payable  forth  of  land  it  is  also  earth  and  stone, 
with  the  addition  of  a  penny  money ;  for  parsonage-teinds,  a 
sheaf  of  com ;  for  jurisdictions,  the  book  of  the  court ;  for 
patronages,  a  psalm-book  and  the  keys  of  the  church;  for 
fishings,  net  and  coble;  for  mills,  clap  and  happer,  &a(i) 
The  seisin  must  be  taken  upon  the  ground  of  the  lands,  (X;) 
except  whore  there  is  a  special  dispensation,  as  in  the  seisins 
of  Nova  Scotia  (Stair,  ii.  3,  §  18).  Seisins  given  not  by 
the  bailie  in  virtue  of  a  precept>  but  propriis  manihus  of 


{h)  But  this  may  be  redargued ;  Inst  L  c. ;  Ora/y^  Dec.  13,  1838, 
1  D.  227. 

(i)  It  was  fEktal  if  eironeous  symbols  were  set  forth  in  the  instrument 
of  sasine,  which  was  an  adw  UgiUmwa  requiring  the  strictest  observance 
of  all  forms  ;  Town  CowicU  of  Brechin  v.  Arbuthnoty  Dec  11, 1840,  3  D. 
216 ;  but  specification  was  not  required  in  the  precept,  and  apparently 
not  in  the  instrument ;  Barstow  v.  Stetoart,  Feb.  18,  1858,  20  D.  612. 

(k)  "  The  actual  ceremony  of  passing  to  the  lands  and  giving  sasine 
there  was  abolished  by  8  &  9  Vict.  c.  35,  and  the  recording  of  an  instru- 
ment of  sasine  in  an  abbreviated  form  is  sufficient.  But  the  theory  of 
the  law  remains  the  same,  that  the  right  of  the  vassal  is  completed  by 
infeftment,  and  that  until  infeftment  be  taken  he  has  no  real  right  in 
the  lands.'' — MoiB.    See  infra  note  (m),  as  to  more  recent  legislation. 
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the  graater,  are  generally  used  in  rights  granted  to  wives, 
children,  or  other  conjunct  persons.  When  such  seisin  is 
neither  subscribed  by  the  granter  nor  supported  by  a  separate 
warrant  from,  him,  it  is  null,  being  the  bare  assertion  of  a 
notary;  King  v.  Chalmers,  1682,  M.  12,523.© 

18.  A  short  abbreviate  of  all  seisins,(m)  whether  flowing  Begptration  of 
bom  the  Crown  (1540,  c.  79),  or  from  a  subject  (1555,  c.  46, 
&a),  was  directed  to  be  entered  into  a  record  of  exchequer,  ' 

for  the  benefit  of  all  having  interest ;  but  a  more  certain 
provision  was  made  in  the  reign  of  James  YI.  for  the  security 
of  purchasers  and  creditors,  by  an  unprinted  statute  passed 
at  Falkland,  July  81,  and  recorded  in  the  books  of  sederunt, 
Nov.  3, 1699 ;  and  by  another  made  in  the  year  thereafter,  "J^Jf^  ^ 
mentioned  in  the  index  of  the  unprinted  Acts,  1600,  No.  34, 
(n)  whereby  the  full  tenor  of  seisins,  &a,  was  to  be  registered 
in  the  secretary's  register  within  forty  days  after  their  date, 
ond^  the  certification  of  nullity.  These  statutes  were  but 
little  observed  (Act  S.,  Jan.  6, 1604),  wherefore  a  third  Act 
was  made  (1617,  c.  16),  directing  all  seisins,  and  other  real 
ri^ts  therein  mentioned,  to  be  registered  within  sixty  days 
(o)  after  their  date,  either  in  the  Oeneral  Register  of  Seisins 


(Q  A  short  fonn  of  investdtore  propriis  manibus  is  provided  by  31  & 
38  Vict  c.  101,  §  16. 

(m)  Since  the  Titles  to  Land  Acte  of  1858  and  1860  (21  &  22  Vict 
e.  76 ;  24  Vict  c.  143),  re-enacted  with  variationB  by  31  &  32  Vict,  c 
lOly  it  is  not  necessaiy  to  expede  and  record  an  inBtmment  of  sasine ; 
but  it  IB  made  competent  and  sufficient  for  the  grantee  of  a  conveyance  to 
record  the  conveyance  itself  in  the  Register  of  Sasines.  The  conveyance 
being  presented  with  a  warrant  of  registration  thereon,  specifying  the 
penon  on  whose  behalf  it  is  presented,  and  the  county  or  counties  where 
the  lands  lie  (31  &  32  Vict  c.  64,  §  4),  and  signed  by  him  or  his  agent, 
and  being  registered  along  with  the  warrant,  has  the  same  legal  force  as 
if  it  bad  been  followed  by  a  duly  recorded  sasine.  If  it  is  imnecessary  or 
imdesixable  to  put  the  whole  of  the  deed  on  record,  a  notarial  instrument 
may  be  expede  and  recorded,  or  the  granter  may,  by  a  clause  of  direction, 
^edfy  what  port  of  the  deed  he  wishes  to  be  recorded.  An  assignee  of 
an  unrecorded  conveyance  may  be  infeft  by  recording  in  like  manner  the 
eomreyanoe  in  whole  or  in  part,  and  the  assignation  or  assignations  by 
he  has  obtained  right  to  it,  or  by  recording  a  notarial  instrument 

(»)  Thomson's  Acts,  voL  iv.  pp.  184,  237. 

(o)  ImtnimentB  of  sasine,  by  8  &  9  Vict  c  35,  §  3,  and  conveyances, 


A 
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at  Edinburgh,  or  in  the  register  of  the  particular  shire 
appointed  by  the  Act  ;(p)  which,  it  must  be  observed,  is  not, 
in  every  case,  the  shire  within  which  the  lands  lie. 
(40, 41)  19.  This  Act  does  not,  as  the  two  former,  render  unregis- 

tered seisins  null;  they  are  indeed  declared  inefifectual  against 
third  parties,  but  they  are  valid  against  the  granters  and 
except  Beiniu   their  heirs.(a)     From  this  statute  were  excepted  seisins  of 

of  burgage  ^*'  ,    ,         * 

tenements.  burgage  tenements,  probably  firom  an  opinion  of  the  exactness 
with  which  the  town-clerks,  who  alone  could  be  notaries 
That  exception  thereto  (1567),  c  27,(r)  booked  them  in  their  protocols  or 
now  en  o  .  j.ggj[gteyg^  which  lie  open  to  all  the  lieges ;  but  as  this  exact- 
ness sometimes  failed  (^Burnet  v.  Swan,  June  30,  1668,  M. 
13,550),  burgage  seisins  were  ordained  to  be  registered  in  the 
books  of  the  borough,  1681,  a  11.(8) 

and  all  deeds  and  instroments  authorised  by  the  Act  31  &  32  Vict, 
c.  101,  to  be  recorded  in  the  Register  of  Sasines,  may  now  be  recorded  at 
any  time  in  the  lifetime  of  the  peison  on  whose  behalf  they  are  presented 
for  r^stration  ;  31  &  31  Vict.  c.  101,  §  142. 

(p)  The  Particular  Registers  of  Sasines  are  now  abolished  by  31  & 
32  Vict.  c.  64.  Separate  books  for  each  county  are  kept  in  the  Q^ieial 
Register. 

(q)  It  is  more  correct  to  say  that  an  unregistered  sasine  is  '^  absolutely 
null  and  void,  though  the  granter  (of  the  right)  and  his  heirs  cannot 
plead  the  nnllity ;"  Kibble  v.  Stewart,  June  16,  1814,  F.C.  The  very 
purpose  of  a  sasine  is  to  create  a  real  right  in  the  grantee ;  and  *^  when 
it  is  said  that  the  statute  annuls  the  instrument  only  guaUficaU,  %.e,, 
in  prejudice  of  a  third  party  who  has  acquired  a  perfect  right  to  the 
lands,  it  is  overlooked  that  the  very  qualification  excludes  the  notion 
of  a  real  right  ...  It  is  only  a  circumlocution  for  declaring  the 
sasine  to  be  nulL  .  .  .  The  verbal  qualification  and  exception  are  mere 
surplusage  ;  for  in  reality  the  result  is  this,  that  the  unregistered  sasine 
shall  make  no  faitJi,  i.6.,  shall  be  null,  in  all  cases  in  which  it  is  material 
to  the  issue  to  inquire  whether  it  be  a  good  sasine  or  not" — Per  Lord 
Fullerton,  in  Young  v.  Gordon's  Trs,,  March  11,  1847,  9  D.  932,  aff. 
Sept  1, 1848,  2  Ross  L.  C,  103.  A  mistake  in  registration  may  now  be 
corrected  by  recording  of  new  with  the  original,  or,  it  may  be,  a  new 
warrant  of  registration  ;  31  &  32  Vict.  c.  101,  §  143. 

(r)  No  town-clerk  appointed  after  March  18,  1860,  has  any  such 
exclusive  privilege.    See  31  &  32  Vict  c.  101,  §§  151,  163. 

(s)  Sasines  of  property  belonging  to  a  burgh,  but  held  in  feu,  and 
granted  out  by  the  burgh  in  feus,  are  null  if  recorded  in  the  burgh 
register ;  Toion  Council  of  Brechin  v.  ArbtUhnot,  Dec  11, 1840, 3  D.  216 ; 
E.  Fif^e  Trs.  v.  Mags,  of  Aberdeen,  M«y  25, 1843  4  D.  1245.    See  B.  ii. 
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20L  The  attestation  of  the  keeper  of  the  records,  on  the  what  if  oon- 
back  of  the  seisin^  that  it  was  roistered,  was  deemed  a  suffi-  J^giitntion. 
dent  registration;  1686,  a  19.    But  as  this  weakened  the        ^42) 
secorily  intended  firom  the  records  to  singular  successors, 
the  actual  booking  of  seisins,  and  of  other  writings  presented 
for  registration,  is  now  required ;  1696,  c.  18.    Seisins  r^u- 
krly  recorded  are  preferable,  not  according  to  their  own  dates, 
but  the  dates  of  their  r^istration  (1693,  c.  13),  the  reason 
whereof  may  be  gathered  from  the  next  Act;  1693,  c.  14s.{t). 

2L  Seisin  necessarily  supposes  a  superior  by  whom  it  is  Crown's  ruht 
given;  the  right,  therefore,  which  the  Sovereign,  who  ac- without Beiim. 
knowledges  no  superior,  has  over  the  whole  lands  of  Scotland,      (44^  45^ 
is  constituted  jure  coroncB  without  seisin.    In  several  parcels 
of  land  that  lie  contiguous  to  one  another  one  seisin  serves  One  aeidn 
for  all,  unless  the  right  of  the  several  parcels  be  either  holden  t^^g'^^bi 
of  different  superiors  or  derived  from  different  authors ;  Bcmk  JJ^^onte. 
of  Scotland  v.  Bmaaay,  July  1729,  M.  16,  404,  or  enjoyed  by 
different  tenures  under  the  same  superior.    In  discontiguous 
lands  a  separate  seisin  must  be  taken  on  every  parcel,(u) 
unless  the  Sovereign  has  united  them  into  one  tenandry  by  a 
diarter  of  imion ;  in  which  case  if  there  is  no  special  place 
expressed,  a  seisin  taken  on  any  part  of  the  united  lands  will 

t  iii,  §  4y  note.  But  if  feus  have  been  or  are  hereafter  granted  of  lands 
held  boigage  before  1874,  all  writs  affecting  them  must  be  recorded  in 
the  Bozgh  Begister  of  Sasines ;  and  lands  held  by  Booking  tenure  in 
Paisley  must  be  recorded  in  the  B^;ister  of  BooMng  there ;  37  &  38 
Vict  c  94,  §  25. 

(t)  Formerly  the  date  of  registration  depended  on  the  entry  in  the 
minute  book ;  M<idaine  v.  Madcuine,  June  16,  1852, 14  D.  870,  aff.  July 
6,  1855,  27  Jur.  550.  It  was  provided  by  8  &  9  Vict,  a  35,  that  the 
date  of  presentment  and  entry  set  forth  on  the  instrument  of  sasine  by 
the  keeper  of  the  record  should  be  held  the  date  of  infeftment.  The 
date  of  entry  in  the  minute-book  is  now  the  date  of  registration,  31  &  32 
Viet  c  101,  §  142 ;  but  where  the  keeper  of  the  register  receives  two  or 
more  writs  by  the  same  poet,  they  are  to  be  held  as  presented  and  regis- 
tered contemporaneously  ;  31  &  32  Vict  c.  64,  §  6. 

(«)  By  8  &  9  Vict  c.  35,  §  1,  the  short  form  of  instrument  of  sasine 
thereby  provided  is  effectual  whether  the  land  be  contiguous  or  discon- 
tiguous^ or  are  held  by  the  same  or  different  titles,  or  of  one  or  more 
aperiom.  The  same  is  necessarily  the  effect  of  recording  the  disposition 
vider  31  ft  38  Vkt  &  101,  §  15. 
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serve  for  the  whole,  even  though  they  be  situated  in  different 
shire&  The  only  effect  of  union  is  to  give  the  discontiguous 
lands  the  same  quality  as  if  they  had  been  contiguous  or 
naturally  united;  union,  therefore,  does  not  take  off  the 
necessity  of  separate  seisins  in  lands  holden  by  different 
tenures,  or  the  rights  of  which  flow  from  different  superiors, 
these  being  incapable  of  natural  union.  Where  the  Sovereign 
unites  lands,  he  generally,  in  the  clause  of  union,  declares  the 
symbol  of  earth  and  stone  to  be  sufficient  for  expressing  the 
delivery,  not  only  of  the  lands  themselves,  but  of  all  other 
feudal  rights  or  subjects  conveyed  by  the  charter,  let  them  be 
ever  so  different  in  their  nature,  6.^.,  fishings,  mills,  patron- 
ages, &c. 
Barony  im-  22.  The  privilege  of  barony  carries  a  higher  right  than 

union  does,  and  consequently  includes  union  in  it  as  the  lesser 
^   '    '      degree.    This  right  of  barony  can  neither  be  given  nor  trans- 
mitted,(v)  iinless  by  the  crown  (Stair,  ii.  3,  §  45);  but  the 
quality  of  simple  union  being  once  conferred  on  lands  by  the 
Sovereign,  may  be  conmiunicated  by  the  vassal  to  a  sub- 
vassal;  Stiiart  V.  Coldinghcm,  Feuars,  Jan.  22, 1627,  M.  6623. 
Though  part  of  the  lands  united  or  erected  into  a  barony  be 
sold  by  the  vassal  to  be  holden  a  me,  the  whole  union  is  not 
thereby  dissolved ;  what  remains  unsold  retains  the  quality. 
AU  privilegei    (w)   Theso  and  all  other  feudal  privileges  must  be  granted  in 
exprewed  in     the  charter,  not  in  the  seisin :  for  the  seisin  is  not  intended 
the  charter.      ^  confer  any  new  right,  but  merely  for  completing  such  right 

as  is  before  given  by  the  charter. 
A  charter  23.  A  charter  not  perfected  by  seisin  is  a  right  merely 

Dcoomcfl  real  *  »  v*  » 

onl^  after        personal,  which  does  not  transfer  the  property  (iii.  1,  §  1), 

and  a  seisin  of  itself  bears  no  faith  without  its  warrant    It  is 

(^)        the  charter  and  seisin  joined  together  (x)  that  constitutes  the 

(v)  J.«.,  by  a  base  or  BUbaltem  infeftment ;  for  a  baron  may  make 
over  his  barony  to  be  holden  immediately  of  the  Crown  ;  Inat  1.  c. 

(w)  As  well  as  the  part  alienated ;  Montgomery  v.  Dalrympk^  March  2, 
1813,  F.C.;  Heron  v.  iSyme,  1771,  M.  8684.  And  this  imion  is  equally 
applicable  to  a  sasine  on  a  right  in  security ;  Wood! 8  Trs.  v.  White's  Tr«., 
July  6,  1832, 10  S.  773,  aff.  7  W.  &  S.  147. 

(x)  Or,  according  to  modem  practice,  title  recorded,  in  virtue  of  a 
warrant  also  recorded  in  the  appropriate  register  of  sasines. 


•eiain. 
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feudal  right,  and  secures  the  receiver  against  the  effect  of  all 
posterior  seisins,  even  though  the  charters  on  which  they  pro- 
ceed should  be  prior  to  his;  and,  still  more,  against  all 
qualities  burdening  his  author's  right,  contained  in  latent 
peraoDal  declarations  or  back-bonds  which  have  not  been 
readied  litigious  before  his  seisin. 

24.  No  quality  which  is  designed  as  a  lien  or  real  burden  au  real  bor- 
on a  feudal  right  can  be  effectual  against  singular  successors,  u^rSdki ttie 
if  it  be  not  inserted  in  the  investiture.     By  our  former  prac-  "^veBtiture. 
tice  the  burden  must  have  been  fully  expressed  in  the  seisin,      (49, 51) 
which  is  made  public  by  the  record ;  Lady  MoTiboddo  v.  Hali- 
burton,  Nov.  27, 1711,  M.  10,304 ;  but  it  was  found  {CredUora 
of  Smith  V.  Smiths,  July  26,  1737,  M.  10,307;  Elch.  "Per- 
sonal  and  Real "),  that  a  general  reference  in  the  seisin  to  the 
burdens  specially  contained  in  the  charter,  was  sufficient  to 
make  a  real  burden ;  for  that  the  charter  is  truly  a  part  of 
the  investitura(y)     If  the  creditors  in  the  burden  are  not  What  burdens 
particularly  mentioned,  the  burden  is  not  real ;  for  no  per-  reaL 
petoal  unknown  encimibrance  can  be  created  upon  lands;        i^^ 
ChredUoTS  of  MacleUom,  July  1734,  n.  r.    On  the  same  prin- 
ciple, a  £ekculty  reserved  to  the  grantor  to  charge  the  lands 
with  a  certain  sum  to  be  paid  to  any  person  he  shall  name,  is 
not  effectual  against  singular  successors  if  he  does  not  properly 
exercise  that  fEiculty,  by  granting  an  heritable  bond  for  the 
sum,  and  giving  seisin  thereon ;  OgUvies  v.  TwrnhuU,  June 
21,  1737,  M.  4125.    When  the  right  itself  is  granted  with 
the  burden  of  the  sum  therein  mentioned,  or  where  it  is 
declared  void  if  the  sum  be  not  paid  against  a  day  certain, 
the  burden  is  real ;  but  where  the  receiver  is  simply  obliged 
by  his  acceptance  to  make  payment,  the  clause  is  effectual 
(Hily  against  him  and  his  heirs ;  Ballantine  v.  Dv/adaa,  1685, 
M.  10,238.(0) 


(y)  '^  There  can  be  no  real  burden  on  lands  which  is  incapable  of 
being  diwovered  by  creditors  and  purchasers ;"  Inst.  1.  c  It  is  sufficient 
to  rdier  to  real  burdens  as  set  forth  in  the  original  conveyance  or  in  any 
nibiequent  deed  forming  part  of  the  progress  of  titles  and  recorded  in 
the  Blister  of  Saaines  ;  31  &  32  Vict.  c.  101,  §  10. 

(s)  *^  The  simplest  form  of  heritable  security  is  by  'a  real  burden  on 
Iiad.'    The  lands  axe  disponed  with  a  declaration  that  they  shall  be 
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(l>  2)  1,  Feudal  subjects  are  chiefly  distinguished  by  their  dif- 

ferent manners  of  holding,  which  were  either  ward,  blanch. 
Ward-holding  feu,  or  burgage.    Ward-holding  (which  is  now  abolished  by 

burdened  with  the  payment  of  a  sum  of  money  to  a  person  named,  or 
with  some  other  l^al  condition  or  prestation.    The  leading  roles  are : — 
(1)  That  the  burden  must  be  unequivocally  laid  on  the  lands  themselves, 
and  not  left  on  the  footing  of  a  personal  obligation  on  the  disponee.    No 
real  obligation  can  be  created  by  words  such  as  those  used  in  Mackinssie 
V.  Lord  Lovat,  April  1, 1721,  Robertson's  App.  355,  where  it  was  only 
provided  that  the  disponee  should  stand  burdened  with  the  payment  of 
the  lawful  debts  of  the  granter,  and  this  was  repeated  both  in  the  pro- 
curatory  of  resignation  and  precept  of  sasine.    In  Ma/iiin  v.  PaUrson, 
June  22,  1808,  F.C.,  M.  App. '  Personal  and  Real,'  5,  the  leading  case  on 
the  subject,  the  words  imposing  the  burden  were  that  the  disponee,  '  by 
acceptation  of  the  deed,  shall  be  bound  and  obliged  to  make  payment  to,' 
&C.    The  precept  of  sasine  directed  infeftment  to  be  given  under  the 
burdens  specified ;  infeftment  followed ;  and  in  the  sasine  the  burden 
was  specified  in  terms  of  the  above  dispositive  clause.    A  majority  of 
the  Court  held,  that '  without  requiring  any  technical  form  of  expression, 
the  intention  to  impose  a  burden  on  land  by  reservation  should  be 
expressed  in  the  most  explicit,  predse,  and  perspicuous  manner.    In  a 
clause  by  which  onerous  singular  successors  are  to  be  affected,  there 
must  be  no  room  for  ambiguity ;  but  the  present  instance  admits  of  a 
doubt,  and  therefore  the  obligation  ought  not  to  be  held  as  constituting 
a  real  burden.'    See  Macintyre  v.  Masterion,  Feb.  3,  1824,  2  S.  664. 
The  question  therefore  in  every  case  is,  whether,  according  to  the  fjBiir 
legal  meaning  of  the  words  used,  the  burden  is  laid  on  the  lands  them- 
selves?   Three  other  requisites  must  concur  to  render  a  real  burden 
effectuaL    The  name  of  the  creditor  in  whose  favour  the  burden  is  con- 
stituted must  be  given  ;  the  exact  amount  of  the  burden,  if  it  be  of  the 
nature  of  a  money  payment,  must  be  specified  (for  no  burden  indefinite 
in  amount  can  be  constituted  over  land);  and  lastly,  the  burden  must 
appear  on  the  face  of  the  infeftment" — Mom.    Stenhouse  v.  Innes,  Feb. 
21,  1765,  M.  10,264  ;  AUan  v.  Camion's  Crs.,  1780,  M.  10,265,  aff.  2  Pat 
572  ;  MacdonaM  v.  Flace,  1821,  Hume  544  ;  Ershine  v.  Wright,  June  24, 
1846,  2  D.  863  ;  Baird^a  Trs.  v.  Mitchell,  Feb.  6, 1846,  8  D.  464. 
Ground-  "^  method  of  constituting  heritable  rights  by  creating  real  bur- 

annual,  dens  where   sub  -  infeudation    cannot   be    resorted   to   has  risen  into 

much  importance  since  Erskine  wrote.  This  is  accomplished  by  the 
contract  of  ground-annuaL  The  subject  is  disponed  to  be  held  public — 
not  for  a  price,  but  for  a  perpetual  annuity,  which  is  reserved  and 
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80  Qeo.  IL  c.  50)  was  that  which  was  granted  for  military 
senrioe.  Its  proper  reddendo  was  services,  or  services  used 
and  wont ;  by  which  last  was  meant  the  performance  of  ser- 
vice whenever  the  superior's  occasions  required  it.  As  all  ^"^  originally 
feudal  rights  were  originally  held  by  this  tenure,  ward-hold- 
ing was  in  d/uhio  presumed.  Hence,  though  the  reddendo 
had  contained  some  special  service  or  yearly  duty,  the  holding 
was  presumed  ward  if  another  holding  was  not  particularly 


2.  Feu-holding  is  that  whereby  the  vassal  is  obliged  to  Feu-holding; 
pay  to  the  superior  a  yearly  rent  in  money  or  grain,  and        (5, 6) 
aometimeB  also  in  services  proper  to  a  farm,  as  ploughing, 
reaping,  carriages  for  the  superior's  use,  &c.,  n^nnine  fevdi 
fimuB.    It  has  a  strong  resemblance  to  the  Soman  emphy-  its  resemblance 
ieusis,  in  the  nature  of  the  right,  the  yearly  duty  payable  by 
the  vassal,  the  penalty  in  case  of  not  punctual  payment,  and 
the  restraint  firequently  laid  upon  vassals   by  their  feu- 
charters  not  to  alien  without  the  superior's  consent ;  but  all 
dauses  de  non  aUenaTido  are  now  prohibited  by  the  foresaid 
statute  for  abolishing  ward-holdinga(a)    This  kind  of  tenure 
was  introduced  for  the  encouragement  of  agriculture,  the 
improvement  of  which  was  considerably  obstructed  by  the 

dedaicd  a  real  burden,  or  a  bond  and  disposition  in  security  of  the 
nmuity  is  granted  by  the  purchaser.  In  either  way  the  obligation  may 
be  made  to  appear  in  the  Register  of  Sasines.    See  Bell's  Pr.  §§  887, 

887& 

(a)  ^A  condition  stipulating  a  light  of  pre-emption,  i.e.,  that  the 
vanal  shall  not  sell  withont  first  offering  the  subjects  to  the  superior  at 
tbe  nme  price,  appears  not  to  be  struck  at  by  20  Qeo,  II.  c.  50 ;  Preston 
T.  Emd  of  DwhdondUPs  Crs,,  March  6, 1805,  F.C.  By  the  prohibition 
■guDflt  snb-infendation  it  is  declared  that  the  vassal  shall  have  no  power 
to  sell  or  dispoee  of  the  feu  to  be  held  of  himself  or  his  heirs,  but  only 
of  or  under  the  superior.  The  legal  validity  of  such  a  prohibition  was 
sustained  in  Cbfnpftett  v.  Dunn  (Elyikswood),  May  28, 1823,  2  S.  341 ; 
1  W.  ft  S.  690,  6  S.  ^9.  The  real  doubt  in  the  case  of  Campbell 
not  as  to  the  superior's  right  to  prohibit  sub-infeudation,  but  as  to 
is  power  of  enforcing  that  condition  by  means  of  a  condition  that  all 
eoDveyanees  of  the  land  should  be  drawn  by  the  superior's  agent,  under 
pam  of  naUitj." — ^Moib.  By  the  Conveyancing  Act  of  1874  such  condi- 
tioM  are  dedared  null  and  void,  as  are  all  future  prohibitions  against 
m^fgdeadtAkm ;  37  ft  38  Vict  c  94,  §  22. 
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vassal's  obligation  to  military  service.  The  statute  which 
first  mentions  it  is  1457,  c.  71,  though  it  appears  to  have  been 
a  tenure  known  in  Scotland  as  far  back  as  Leges  Burgorum, 
c.  100. 

3.  Blanch-holding  (not  unlike  the  fevdumfraruyimi  of  the 
Lombards)  is  that  whereby  the  vassal  is  to  pay  to  the  supe- 
rior an  elusory  yearly  duty,  as  a  penny  money,  a  rose,  a  pair 
of  gilt  spurs,  &c.,  merely  in  acknowledgment  of  the  superior- 
ity, nomine  alhce  firmcB.  This  duty,  where  it  is  a  thing  of 
yearly  growth,  if  it  be  not  demanded  within  the  year,  cannot 
be  exacted  thereafter ;  and  where  the  words  aipeUdur  tcmtum 
are  subjoined  to  the  reddendo,  they  imply  a  release  to  the 
vassal,  whatever  the  quality  of  the  duty  may  be,  if  it  is  not 
asked  within  the  year.  The  Lords  of  Exchequer  were,  by 
1606,  c.  14,  prohibited  to  exact  money  as  the  value  of  such 
blanch  duties  as  are  by  the  charter  payable  not  in  money, 
but  in  other  subjects,  as  a  pair  of  gloves,  a  stone  of  wax.  By 
our  present  practice  such  duties  are  sometimes  converted  in 
the  investitures  themselves  into  a  certain  sum  in  money; 
but,  even  where  they  are  not,  their  value  continues  to  be 
exacted  by  the  Crown. 

4.  Burgage-holding  is  that  by  which  boroughs-royal  hold 
of  the  Sovereign  the  lands  which  are  contained  in  their 
charters  of  erection.  This,  in  the  opinion  of  Craig,  81,  §  36, 
does  not  constitute  a  separate  tenure,  but  is  a  species  of 
ward-holding,  with  this  specialty,  that  the  vassal  is  not  a 
private  person,  but  a  community.  And  indeed,  watching 
and  warding,  which  is  the  usual  service  contained  in  the 
reddendo  of  such  charters,  might  be  properly  enough  said, 
some  centuries  ago,  to  have  been  of  the  military  kind.  As 
the  royal  borough  is  the  King's  vassaj,  all  burgage-holders 
hold  immediately  of  the  Crown.  The  magistrates,  therefore, 
when  they  receive  the  resignations  of  the  particular  burgesses, 
and  give  seisin  to  them,  act  not  as  superiors,  but  as  the  King's 
bailies  specially  authorised  thereto  by  1567,  c.  27.(6) 


(h)  The  distinctions  between  lands  held  burgage  and  lands  held  feu 
have  been  abolished  by  37  &  38  Vict.  c.  94,  §  25.  See  mpra,  ii  3, 
§  19,  note. 
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5.  Feudal  subjects,  granted  to  churches,  monasteries,  or  Moruaoatioii. 
other  societies  for  religious  or  charitable  uses,  are  said  to 
be  mortified  or  granted  ad  Toanum  mortuam,  either  because 
all  casualties  must  necessarily  be  lost  to  the  superior,  where 
the  vassal  is  a  corporation  which  never  dies,  or  because  the 
property  of  these  subjects  is  granted  to  a  dead  hand,  which 
cannot  transfer  it  to  another.    In  lands  mortified  in  times  of 
Popeiy  to  the  Church,  whether  granted  to  prelates  for  the 
behoof  of  the  Church,  or  in  pwra/m  eleemoayna/m,  the  only 
services  prestable  by  the  vassals  were  prayers,  and  singing 
of  masses  for  the  souls  of  the  deceased,  which  approaches 
nearer  to  blanch-holding  than  ward.     The  purposes  of  such 
grants  having  been,  upon  the  Reformation,  declared  super- 
stitious, the  lands  mortified  were  annexed  to  the  Crown.(c) 
Bat  mortifications  to  imiversities,  hospitals,  &c.,  were  not 
effected  by  that  annexation ;  and  lands  may,  at  this  day,  be 
mortified  to  any  lawfiil  purpose,  either  by  blanch  or  by  feu- 
holding. 


TIT.  V. — OF  THE  CASUALTIES  DUE  TO  THE  SUPERIOR. 


L  The  ri^t  of  the  superior  continues  unimpaired  notwith-  Fixed  rights  of 
standing  the  feudal  grant,  unless  in  so  far  as  the  domiimmi  ""p®"®"*^- 
utile,  or  property,  is  conveyed  to  his  vassal    His  infeftment       ^^'  ^^ 
in  the  lands  subsists,  and  his  heir  is  entitled  to  be  vested, 
not  in  the  superiority  only,  but  in  the  lands  themselves,  of 
which  his  ancestor  had  made  over  the  property.    Hence  he 
can  sue  all  real  actions  concerning  the  lands  against  every 
penon  other  than  the  vassal,  or  those  deriving  right  firom 
him.    See  L.  Lag  v  Orieraon,  Nov.  19, 1624,  M.  13,787.(d) 
The  superiority  carries  a  right  to  the  services  and  annual  The  yearly 


ddbiUnim  fundi. 


(e)  By  1587,  c  29. 

(iQ  And  he  has  a  title  to  challenge  opeiationB  by  a  third  party 
iajmioiui  to  the  fen,  though  the  vassal  may  not  be  inclined  to  interfere ; 
K  tfBrmdaXbam  v.  Campbell^  Feb.  12, 1851, 13  D.  647. 


A 
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duties  (6)  contained  in  the  reddeTido  of  the  vassal's  charter. 
The  duty  payable  by  the  vassal  is  a  debitum  fundi,  i.e., 
it  is  recoverable,  not  only  by  a  personal  action  against  him- 

Penonai         self,(/)  but  by  a  real  action  against  the  lands.    The  services 

abolished.  with  which  he  is  charged,  if  they  are  annual,  as  ploughing, 
cutting  of  corns  and  hay,  &a,  must  be  exacted  within  the 
year;  L.  Carrumay  v.  Keith,  Jan.  30, 1624,  M.  14,493.  The 
services  of  personal  attendance,  by  hosting,  hunting,  watch- 
ing, and  warding,  due  by  vassals,  are  abolished  (1  Geo.  L 

Oamial  righti    St  2,  c.  54) ;  and,  in  lieu  thereof,  the  superior  is  entitled  to 
'  a  certain  annual  pajnnent,  to  be  fixed  by  the  Court  of  Session, 

(  an  u.  ,3)  jf  ^jjg  parties  themselves  cannot  settle  it 

Casualty  of  2.  Besides  the  constant  fixed  rights  of  superiority,  there 

are  others  which,  because  they  depend  upon  uncertain  events, 

(e)  If  payable  in  money,  the  fen-dnty  is  held  to  be  payable  half-yearly. 
No  interest  is  exigible  on  fen-duties  till  a  judicial  demand  is  made  for  pay- 
ment ;  TweeddaU  v.  AyUmn,  March  2, 1842,  4  D.  862. 

(/)  The  question  has  of  late  years  frequently  occurred,  how  £ar  in  feu- 
charters  or  feu-contracts  the  vassal  continues  liable  for  the  feu-duties  after 
he  has  alienated  the  lands.    The  result  of  the  cases  of  Kin^s  CoUege  of 
Aberdeen  v.  Hay,  March  11, 1852, 14  D.  676,  rev.  Aug.  11, 1854, 1  Macq. 
626  ;  Broum  v.  Elmsley,  March  26,  1855,  2  Macq.  40 ;  SmaU  v.  Millar, 
Feb.  3,  1849, 11  D.  495,  rev.  March  17, 1853, 1  Macq.  345 ;  Bayal  Bank 
V.  OcMrdyne,  1  Macq.  358,  is,  ''that  if  the  feu-contract  contain  a  personal 
obligation  for  feu-duties  or  other  prestations,  or  if  a  similar  separate 
obligation  be  granted,  it  will  receive  effect  against  the  disponee,  his 
heirs,  and  executors,  notwithstanding  the  transfer  of  the  feu ;  and  this 
appears  only  a  natural  and  equitable  consequence  of  allowing  the  vassal 
to  alienate,  and  to  force  on  the  superior  a  new  vassal  in  poor  or  embar- 
rassed circumstances.    At  the  same  time,  nothing  in  these  cases  interferes 
with  the  old  rule,  that  in  a  simple  feu-charter  or  a  feu-contract,  containing 
nothing  but  the  ordinary  feudal  obligations,  without  any  express  obliga- 
tion of  a  personal  nature  against  the  feuar  and  his  heirs  and  successors, 
the  transference  of  the  feu-right  puts  an  end  to  the  obligation  of  the 
vassal." — Menu    But,  in  the  absence  of  special  stipulations, ''  a  vassal  is 
by  the  feu-contract  liable  to  the  superior  for  the  feu-duties,  and  remains 
so  even  Eifter  he  has  sold  the  land,  imtil  the  new  piurchaser  shall  be 
received  by  the  superior ; "  Wallace  v.  Fergtison,  1739,  M.  4195  (Kil- 
kerran) ;  Hyslop  v.  Shaw,  March  13,  1863,  1  Macph.  636.    Now,  by  37 
&  38  Vict.  c.  94,  §  4  (2),  this  liability  only  subsists  "  imtil  notice  of 
the  change  of  ownership  of  the  feu  shall  have  been  given  to  the 
superior." 
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are  called  casaaltie&(gf)  The  casualties  proper  to  a  ward- 
holding,  while  that  tenure  subsisted,  were  ward,  recognition, 
and  marriage.  The  casualty  of  ward  is  that  whereby  the 
superior  was  entitled  to  the  fuU  rent  of  the  ward-lands  after 
the  vassal's  death,  during  the  heir's  minority,  because  the 
heir,  in  that  period,  was  incapable  of  performing  miUtary 
Bervice.  This  casualty  was  not  known  in  the  feudal  law, 
which  allowed  the  minor  to  serve  by  a  substitute  (Lib.  2, 
feud.  t.  26,  §  4,  verg.  si.  mvnori,  §  6) ;  but  it  was  received  by 
US  as  early  as  the  reign  of  Malcolm  Mackenneth.  And  at 
first  it  comprehended  the  office  of  tutor-of-law  to  the  heir, 
the  remains  of  which  continued  till  the  reign  of  James  YI. ; 
Craig,  394,  §  13,  Skene,  voce  Varda. 

3.  The  right  arising  to  the  superior  from  this  casualty       (7, 8) 
could  not  be  hurt  by  any  debt  or  deed  of  the  vassal,  not  con- 
sented to  by  the  superior.    But  (1)  if  the  superior  was  charged  Burdeiw 

by  an  adjudging  creditor  of  his  vassal  to  enter  him,  in  con-  »*te»<iiJ^  i*  • 
sequence  of  1469,  c.  37,  the  ward  falling  thereafter,  by  the 
death  of  the  vassal  and  the  minority  of  the  heir,  was  burdened 
with  the  adjudger's  debt     (2)  By  1457,  c.  71,  the  ward-  ^^^^^^  ^^, 
vaasalSy  holding  of  the  Crown,  were  allowed  to  sub-set  their  ponu7» 
lands  in  feu-holding;  and  the  feuars  were  secured  against 
the  ward  of  their  immediate  superiors,  on  payment  to  the 
Crown  of  the  yearly  feu -duty  contained  in  their  charters, 
while  the  ward  continued.     Under  colour  of  this  Act,  the 
power  of  sub-feuing  was  assumed  by  the  vassals  of  subject- 
saperioTB.    But  these  were  prohibited  to  sub-feu  without  the 
consent  of  the  superior,  by  1606,  c.  12;  and  the  prohibition 
is  extended  to  the  Crown's  vassals  by  1633,  c.  16. 

4.  Ward  was  burdened  with  the  charge  of  upholding  the  or  perpetual 
boiifle%  indosores,  &a,  in  good  condition  during  the  heir's  #5^  g^  9^  ^^ 
minorily,  and  with  an  alimony  to  the  heir  if  he  had  no      ^^*  ^*  ^) 

(^)  **  A  mperior  may  also  restrict  his  right  to  the  casualties,  or  even 
fcnoonce  them  altogether ;  and  this  renunciation  has  been  found  in  Nay- 
tmUk  V.  iStorvy,  1748,  M.  5723,  to  be  effectual  agcdnst  singular  successors 
in  the  sopexiorityy  though  it  did  not  enter  the  record.'' — Moib. 

By  the  GonveTancing  Act,  1874,  §  15,  such  casualties  are  rendered 
fedeemable,  and  by  §  23  no  casualties  can  be  stipulated  for  depending 
upon  QBoeitttn  events. 

M 


162 


OF  THE  CASUALTIES  DUE 


[b.  II. 


Taxed  ward. 


How  ward 
expired. 


Reoognitioii, 
(10-14) 


was  inferred 
by  all  volun- 
tary aliena- 
tions 


separate  means  of  subsistence;  1491,  c.  25;  1535,  c.  15.  It 
was  also  affected  with  the  terce  due  to  the  vassal's  widow, 
and  wholly  excluded  by  the  courtesy  belonging  to  the  sur- 
viving husband  of  the  last  female  vassal,  for  these,  being  the 
provisions  of  law,  were  effectual  without  the  superior's  con- 
sent. It  was  sometimes  restrict^,  by  the  investiture,  to  a 
certain  sum  to  be  paid  annually  by  the  minor  heir,  in  place 
of  the  full  rents.  This  was  called  taxed  ward,  and  the  other 
simple  ward.  The  taxed  duties  were  debUa  fundi.  Ward 
regularly  expired  at  the  heir's  age  of  twenty-one  years,  if  a 
male;  in  females,  it  lasted  only  till  fourteen,  which  was  the 
age  at  which  women  were  marriageable  by  our  old  law; 
R  M.,  1.  2,  c.  48,  §  1,  Skene,  voce  Varda.  In  the  case  of 
co-heiresses,  the  ward  determined  at  the  eldest's  age  of 
fourteen,  for  heirs-portioners  are  proprietors  pro  vndwiao^ 
and  so  each  of  them  is  vassal  in  every  part  of  the  ward- 
lands. 

6.  Recognition  was  not  simply  a  casualty,  but  a  total 
forfeiture  of  the  ward-lands,  arising  to  the  superior  from  the 
alienation  by  the  vassal  of  more  than  the  half  thereof  to  a 
stranger  without  the  superior's  consent.  By  the  feudal  cus- 
toms, it  was  only  the  part  aliened  which  recognosced ;  Lib.  2, 
feud,f  t.  38.  It  was  originally  introduced  that  the  superior 
might  not,  by  the  vassal's  alienation  of  his  lands,  lose  the 
benefit  of  his  services ;  i&.,  1.  2,  t.  52,  §  1.  It  took  place  in 
all  ward-holdings,  even  taxed ;  but  in  no  other  holding  with- 
out an  express  clause  in  the  charter.  Legal  alienations  by 
adjudication  drew  no  forfeiture  after  them :  but  all  volimtaiy 
deeds  whereby  the  lands  were  either  sold  or  burdened,  did 
infer  it,  as  wadsets  or  rights  of  annuabrent,  but  not  rights  of 
warrandice,  because  these  are  not  present  deeds  of  aliena- 
tion. A  right  of  annualrent,  though  granted  over  the  whole 
ward -lands,  inferred  no  recognition,  if  the  sum  thereby 
secured  did  not  exceed  the  half  of  their  value;  nor  an 
improper  wadset,  when  the  back  tack-duty  was  not  above 
the  half  of  the  yearly  rents ;  Hay  v.  Muirie's  CVs.,  July  7, 
1681,  M.  6500.  Where  there  was  no  right  effectually  aliened, 
e.g.,  if  the  charter  or  seisin  were  intrinsically  null,  recognition 
was  not  incurred. 
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6.  An  action  for  declaring  recognition  to  have  fallen  of  the  varaai 
might  have  been  brought  even  against  a  minor  on  deeds  of  (n,  15, 16) 
alienation  granted  by  his  ancestor;  L  7,  25.    But  a  vassal 

whose  lands  were  subject  to  a  right  of  redemption  in  favour 
of  another,  though  he  might  by  alienation  forfeit  the  interest 
which  he  himself  had  in  the  subject,  could  not  hurt  the 
reverser's  right :  nor  could  deeds  granted  by  a  vassal  inhibited, 
posterior  to  the  inhibition,  hurt  the  right  of  the  creditor- 
inhibitor  ;  1686,  a  15.  All  were  deemed  strangers  to  the  to  a  strangor. 
vassal  but  those  who  were  alioqui  succeseuri,  i.e.,  those  who, 
if  they  had  survived  him,  must  necessarily  have  succeeded 
to  him,  though  there  had  been  no  disposition:  recognition 
was  therefore  incurred  by  the  vassal's  alienation  to  his 
1»rother,  though  he  was  at  that  time  next  in  succession, 
because  the  vassal  might  have  afterwards  had  heirs  of  his 
own  body ;  Lord  Hatton  v.  E.  of  Northeak,  July  29,  1672, 
IL  13,384 ;  and  by  a  wife's  alienation  to  her  husband ;  Sir 
Jo.  Hall  V.  Craw,  Jan.  13, 1725,  M.  13,395. 

7.  A  purchaser  buying  from  a  ward-vassal  the  smallest 
part  of  his  lands  was  not  secure  without  the  superior's  con- 
firmation ;  for  if  the  vassal  should  have  afterwards  sold  what 
with  the  first  purchase  exceeded  the  half,  both  the  first  and 
last  alienations,  and  all  likewise  that  remained  unsold,  re- 
cognosced  to  the  superior.  The  superior's  confirmation  of  an  The  superior's 
infeftment^  after  disponing  the  major  part,  though  it  secured  ^^^^"^ 
the  right  confirmed  against  the  effect  of  the  prior  alienations, 

might  be  brought  vn,  compvio  with  subsequent  ones,  so  as  to 
make  the  rest  of  the  ward-lands  recognosce ;  King*8  Adv.  v. 
Ors.  of  CromaHy,  1683,  M.  6467.  But  a  charter  of  Thovo- 
damus  to  the  vassal  implied  a  confirmation  of  all  prior  deeds 
of  alienation;  and  consequently  hindered  them  firom  being 
conjoined  with  alienations  made  after  the  novodavn/as,  so  as 
to  infer  recognition ;  ihid. 

8.  Marriage  or  raaritcigiiuin  was  that  casualty  by  which  casualty  of 
the  ward-superior  was  entitled  to  receive  firom  the  heir  of  ™*™®*^' 
his  former  vassal,  after  the  age  of  puberty,  a  certain  sum  as    i^^>  "^t  23) 
the  value  (avail)  of  his  tocher :  in  some  cases  the  single  avail  smsie  and 
was  due;  in  oUiers  the  double.    This  casualty  is  nowhere  ^^'^"^ ^^"^ 
mentioaed  in  the  feudal  customs ;  but  we  have  received  it  a9 
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Single  avail, 
ivhen  due ; 

(18. 19) 


how  esti- 
mated. 

(20,  21) 


Double  avail, 
when  due ; 


how  esti- 
mated. 


far  back  as  the  books  of  the  Majesty ;  L.  2,  c.  48.  It  ob- 
tained only  in  ward-holdings,  unless  where  there  was  a 
special  clause  in  the  charter  importing  it.  In  some  charters, 
most  commonly  in  those  where  the  ward  was  taxed,  the 
casualty  of  marriage  was  also  taxed  to  a  liquid  sum,  which 
in  that  case{h)  was  debiivm  fundi,  being  of  the  same  nature 
with  the  taxed  ward-duties. 

9.  This  casualty  took  its  rise  chiefly  from  the  right  that 
the  superior  was  understood  to  have  over  the  person  as  well 
as  estate  of  the  minor  heir ;  Q.  Att.  c.  93,  §  2 ;  anciently, 
therefore,  it  aflfected  only  minor  heirs  who  after  puberty  re- 
fused to  marry  upon  the  superior's  requisition;  but  after- 
wards the  single  avail  became  due  though  the  heir  had  been 
major  at  the  death  of  his  ancestor,  and  he  himself  had  died, 
neither  married  nor  required  by  the  superior  to  marry; 
ComipbeU  v.  M'Naugkton,  Jan.  3, 1677,  M.  8535.  In  the  case 
of  heirs-portioners  only  one  marriage  was  due,  because  heirs- 
portioners  enjoy  the  estate  pro  vndAviaOy  as  if  they  were  but 
one  person,  though  the  contrary  practice  obtained  in  Sir  Th. 
Hope's  time;  Min.  Pr.,  47,  48.  Marriage  could  not  possibly 
tsXi  where  the  heir  was  married  before  the  ancestor's  death, 
nor  where  he  had  died  before  puberty.  The  superior's  ex- 
press consent  to  the  heir's  marriage  was  considered  as  a  re- 
nunciation of  the  casualty ;  Campbell,  M.  8539. 

10.  In  estimating  the  avail  of  marriage,  the  precise  sum 
got  in  tocher  was  not  considered,  but  what  the  heir  might 
from  his  fortune  reasonably  expect.  The  Court  of  Session, 
armo  1674,  fixed  the  modification  of  the  single  avail  to  three 
years'  firee  rent  of  the  vassal's  estate ;  Mowbray  v.  Arbuthnot, 
1674,  M.  8532 ;  afterwards  they  brought  it  down  to  two  years ; 
Baird  v.  Morison,  Nov.  1701,  M.  8545.  The  double  avail  was 
due  where  the  superior,  having  oflFered  a  wife  to  the  heir  who 
was  in  all  respects  his  equal,  the  heir  not  only  refused  the 
woman  offered,  but  married  with  another ;  Q.  Att.  c.  91,  §  2, 
and  c.  53.  At  first  the  double  avail  was  estimated  at  two 
single  avails ;  but  it  is  generally  thought  that,  if  the  quantum 
of  it  had  been  brought  into  dispute  in  later  times,  it  would 


(h)  In  all  cases  ;  Inst,  §  23. 
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have  been  reduced  to  three  years*  free  rent  of  the  estate  be- 
longing to  the  vassal  And  in  the  estimation  of  either  of 
the  avails,  not  the  ward-lands  only,  but  all  the  other  free 
estate  of  the  vassal,  was  brought  i/a  computo,  both  heritable 
and  moveable  {Somervd  v.  Gordon,  June  19,  1630,  M.  8527), 
as  it  stood  at  the  period  when  the  heir  first  became 
marriageable. 

11.  Where  a  vassal  held  different  ward-fees  of  different  Mmriaffe  was 

.1  •  J  1     X  •        1-  <^^o  only  to 

superiors,  the  marriage  was  due  only  to  one  superior,  because  the  eldest 
the  heir  could  not  be  married  but  once.     In  such  case,  the  "^P®"^""- 
superior  from  whom  the  vassal's  ancestors  in  blood  had  got         (22) 
the  first  feudal  grant  was  entitled  to  the  casualty,  as  eldest 
superior ;  Q.  Att.  c.  94 ;  since  he  ought  not  to  be  cut  out  of 
his  right  by  the  vassal's   afterwards  acquiring  ward-lands 
from  another;   but  the  Sovereign,  who  is  the  fountain  of  The  King 
feudal  rights,  was  always  considered  as  the  eldest  superior,  eldest, 
though  the  grant  by  the  Crown  to  the  ancestor  of  the  vassal, 
whose  marriage  falls,  should  have  been   posterior   to   the 
rights  of  the  vassal's  other  ward-holdings.    It  was  enacted 
in  favour  of  the  Crown  vassals,  who  should  get  their  holdings 
changed  from  ward  to  feu  or  blanch,  that  they  should  be 
exempted  from  the  marriage  that  might  be  claimed  from 
them  by  other  superiors,  in  the  same  manner  as  if  the  lands, 
whose  holding  was  changed,  had  still  continued  to  be  holden 
ward ;  1661,  c.  58. 

12.  By  the  late  statute,  20  Geo.  II,,  for  abolishing  ward-  Ward-fees 
holdings,  the  tenure  of  the  lands  holden  ward  of  the  Crown  whether  hold- 
is  turned  into  blanch,  for  pajrment  of  one  penny  Scots  yearly,  crown*or  of  a 
ai  petatur  tantum  ;  and  the  tenure  of  those  holden  of  sub-  ^^^Ject. 
jects,  into  feu,  for  payment  of  such  yearly  feu-duty  in  money,        (24) 
victual,  or  cattle,  in  place  of  all  services,  as  shall  be  fixed  by 

the  Court  of  Session.  The  following  rules  have  accordingly 
been  settled,  by  Act  S.,  Feb.  8,  1749.  In  lands  that  are  held 
simply  ward  of  a  subject,  one  per  cent,  of  the  rent  is  to  bo 
paid  as  a  yearly  feu-duty  on  accoimt  of  the  marriage,  and  one 
per  cent,  as  the  value  of  the  other  casualties  consequent  upon 
ward-holding.  Where  the  vassal  holds  other  lands  ward  of 
the  King,  he  is  not  liable  in  any  feu-duty  on  account  of  the 
marriage.     In  lands  holden  taxed  ward  of  a  subject,  two  per 
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cent,  of  the  sum  taxed  by  the  charter  is  to  be  paid  yearly  as 
the  value  of  all  the  casualties,  whether  the  vassal  holds  other 
lands  ward  of  his  Majesty  or  not.  A  doubt  having  arisen 
whether  the  principality  lands  were  included  in  this  statute, 
and  in  what  manner  the  vassals  holding  of  the  Prince  were 
to  be  received,  an  Act  passed,  25  (Jeo.  IL,  c.  20,  giving  to  the 
King  the  same  powers  that  had  been  formerly  exercised  by 
the  Kings  of  Scotland  over  the  lands  of  the  principality  when 
there  was  no  prince ;  in  consequence  of  which,  his  Majesty,  by 
a  warrant  under  the  Privy  Seal,  Jan.  1753,  signified  his 
pleasure  that  all  lands  formerly  holden  ward  of  the  Prince 
should  for  the  Aiture  be  holden  blancL 

13.  The  only  casualty,  or  rather  forfeiture,  proper  to  feu- 
holdings,  is  the  loss  or  tinsel  of  the  feu-right,  by  the  neglect 
of  payment  of  the  feu-duty  for  two  full  years.  The  Act  which 
establishes  this  irritancy(i)  (1597,  c.  246)  declares  that  all 
feuars  so  failing  in  payment  shall  lose  their  feu,  in  the  same 
manner  as  if  there  had  been  an  irritant  clause  in  the  right : 
yet  subsequent  practice  has  made  a  distinction ;  where  there 
is  no  conventional  irritancy,  the  vassal  is  allowed  to  purge 
the  legal  irritancy  at  the  bar;  that  is,  he  may  prevent  the 
forfeiture,  by  making  payment  before  sentence;  but  where 
the  legal  irritancy  is  fortified  by  a  conventional,  he  is  not 
allowed  to  purge,  unless  where  he  can  give  a  good  reason  for 
the  delay  of  payment,  L,  Wedderbum  v.  Wardlaw,  Feb.  13, 
1666,  2  B.  S.  238;  or  where  the  irritant  clause  has  been 
doubtfully  expressed,  E.  Mar  v.  Fraser,  Feb.  18,  1680,  M, 
7184.0*) 


(i)  This  irritancy  is  not  affected  by  the  Conveyancing  Act  (1874) ;  see 
note  at  end  of  this  title. 

(j)  It  has  been  said  with  regard  to  feus  that  *'  this  distinction  between 
legal  and  conventional  irritancies  no  longer  obtains ; "  Tailors  of  Aberdeen 
V.  CouUs,  1  Rob.  App.  316.  But  see  Stewart  v.  Watson,  July  20,  1864, 
2  Macph.  1414,  where  this  "essential  distinction"  between  l^al  and 
conventional  irritancy  was  held,  in  regard  at  least  to  leases,  to  be  com- 
pletely established.  A  superior  who  betakes  himself  to  this  remedy 
cannot  also  claim  arrears  of  feu-duties ;  Macvicar  v.  Cochrane,  1749, 
M.  4180 ;  Mags,  of  Edinburgh  v.  Horsburgh^  May  16,  1834,  12  S.  593. 
An  instance  of  the  enforcement  of  the  superior's  right,  where  the  vassal 
had  neglected  to  purge  the  irritancy  at  the  bar,  and  afterwards  sought  to 
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11  The  casualties  common  to  all  holdings  are  non-entry,      (29,  so) 
relief,  liferent  escheat,  disclamation,  and  purpresture.    Non-  Kon-entiy 
entry  is  that  casualty  which  arises  to  the  superior  out  of  the 
i^ts  of  the  feudal  subject,  through  the  heir's  neglecting  to 
renew  the  investiture  after  his  ancestor's  death.(A:)    By  the 
written  feudal  law,  the  investiture  was  necessarily  to  be  re- 
newed upon  every  change,  either  of  the  superior  or  vassal, 
Kh.  2, /etui,  t  24  pr. ;  but  our  customs  require  no  renovation 
upon  the  death  of  the  superior.    This  casualty  was  intro- 
duced that  the  superior,  while  he  was  without  a   vassal, 
mght  be  enabled  to  provide  himself  with  a  proper  person  to 
serve  him;  the  heir,  therefore,  as  soon  as  by  entering  he  ceases  upon 
becomes  capable  of  serving   his   superior,  returns   by  our^j^^^' 
customs  to  the  full  enjoyment  of  his  feu;  though  by  the 
feudal  usages  (ibid,),  if  he  neglected  to  renew  the  investiture 
for  year  and  day,  he  lost  his  right  for  ever. 

.    16.  The  superior  is  entitled  to  this  casualty,  not  only         (30) 
where  the  heir  has  not  obtained  himself  infeft,  but  where  his 
retour  is  set  aside  upon  nullities  (E,  Niihsdale  v,  L,  Wedraw, 
Feb.  29,  1628,  M.  5192) ;  for  a  null  retour  is  equal  to  none. 
The  heir,  firom  the  death  of  the  ancestor,  till  he  be  cited  by  What  non- 
ihe  superior  in  a  process  of  general  declarator  of  non-entry,  ^?ue  beforo 
loses  only  the  retoured  duties  of  his  lands ;  and  he  forfeits  ®****^<*«*- 
th^e  though  his  delay  shoiild  not  argue  any  contempt  of      (^»  ^) 
the  superior ;  because  the  casualty  is  considered  to  fall  as  a 
condition  implied  in  the  feudal  right,  and  not  as  a  penalty 
of  transgression;   but  where  the  delay  proceeds  not  from 
the  heir,  but  from  the  superior,  nothing  is  forfeited,  not 
even  the  retoured  duties,  1474,  a  68;  Chalmera  v.  Potter, 


reduce  the  proceedings,  tendering  payment  of  arrears  and  interest,  will 
be  foimd  in  BaUmdm  v.  D.  of  Argyll,  1792,  M.  7252,  Bell's  Svo  Ca.  157. 
See  b.  L  t  iiL  §  12,  note,  as  to  sherifTs  jniisdiction. 

(k)  And  **  when  the  vassal  last  entered  has  resigned,  and  the  resigna- 
taiy  not  yet  entered ; "  Inst  L  c,  and  see  below,  §  20. 

Since  Ist  Oct,  1S74,  no  lands  are  to  be  deemed  in  non-entry  ;  bnt  a 
snperior,  who  bnt  for  that  Act  would  have  been  entitled  to  sue  an  action 
of  dedamtor  and  non-entry,  may  bring  an  action  of  declarator  and  for 
pggrment  of  any  casualty  due.  See  Conveyancing  Act  (1874),  §  4,  sub- 
aeetum  4,  and  note. 
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June  29,  1746,  M.  9330,  16,091,  Elch.  •'  Non-entry,'*  3 ;  1 
Pat.  App.  404. 

16.  For  understanding  the  nature  of  retoured  duties(Q 
it  must  be  known  that  there  was  anciently  a  general  valua- 
tion of  all  the  lands  in  Scotland,  designed  both  for  regulating 
the  proportion  of  public  subsidies,  and  for  ascertaining  the 
quantity  of  non-entry  and  relief  duties  payable  to  the  supe- 
rior; which  appears,  by  a  contract  betwixt  Kling  Robert 
Bruce  and  his  subjects,  anno  1327,  preserved  in  the  Advo- 
cates' Library,  to  have  been  settled  at  least  as  far  back  as 
the  reign  of  Alexander  III.(m)  This  valuation  became  in 
the  course  of  time,  by  the  improvement  of  agriculture,  and 
perhaps  also  by  the  heightening  of  the  nominal  value  of  our 
money,  from  the  reign  of  Robert  I.  downwards  to  that  of 
James  III.,  much  too  low  a  standard  for  the  superior's 
casualties :  wherefore,  in  all  services  of  heirs  the  inquest 
came  at  last  to  take  proof  likewise  of  the  present  value  of 
the  lands  contained  in  the  brief  {quaifUv/rri  nunc  valent),  in 
order  to  fix  these  casualties.  The  first  was  called  the  old, 
and  the  other  the  new  extent.  Though  both  extents  were 
ordained,  by  1474,  c  66,  to  be  specified  in  all  retours  made 
to  the  Chancery  upon  brieves  of  inquest,  yet  by  the 
appellation  of  retoured  duties,  in  a  question  concerning 
casualties,  the  new  extent  is  always  understood.  The  old 
extent  continued  the  rule  for  levying  public  subsidies  (see 
1633,  c.  1)  till  a  tax  was  imposed  by  new  proportions  by 
several  Acts  made  during  the  usurpation.  By  two  Acts  of 
Cromwell's  Parliament,  held  at  Westminster  (1656,  c.  14 
and  24),  imposing  taxations  on  Scotland,  the  rates  laid  upon 
the  several  counties  are  precisely  fixed.  The  subsidy  granted 
by  the  Act  of  Convention  1667  was  levied  on  the  several 
counties  nearly  in  the  same  proportions  that  were  fixed  by 
the  usurper  in  1656 ;  and  the  sums  to  which  each  county  was 
subjected  were  subdivided  among  the  individual  landholders 


(I)  See  for  an  account  of  the  nature  of  retoured  duties,  and  of  the  old 
and  new  extent,  Lord  Karnes's  "  Historical  Law  Tracts,"  Tract  14. 

(m)  Lord  Hailes  (Annals,  vol.  i.  p.  202,  8vo  edition,  Edinburgh, 
1797)  points  out  evidence  of  a  valuation  prior  to  the  reign  of  this 
Prince. 
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in  that  county,  according  to  the  valuations  already  settled,  or 

tbat  should  be  settled,  by  the  commissioners  appointed  to 

cany  that  Act  into  execution.    The  rent  fixed  by  these  valua-  Valued  rent. 

tiong  is  commonly  called  the  valued  rent,  according  to  which 

the  land-tax,  and  most  of  the  other  public  burdens,  have  been 

leaded  since  that  iime.(n) 

17.  In  feu-holdinss  the  duty  is  retoured  as  the  rent  The  retouwd 
because  the  feu-duty  is  presumed  to  be,  and  truly  was  atho^gs; 
fint,  the  rent      The  superior,  therefore,  of  a  feu-holding      ^3^^  ggj 
gets  no  non-entry  before  citation  in  the  general  declarator ; 

for  he  would  have  been  entitled  to  the  yearly  feu-duty 
though  the  fee  had  been  full,  i,e,,  though  there  had  been  a 
^^assal  infeft  in  the  lands.  The  superior  of  teinds  gets  the  ^  *emdi ; 
fifth  part  of  the  retoured  duty  as  nou-entry,  because  the  law 
considers  teinds  to  be  worth  a  fifth  part  of  the  rent  (ii. 
^^i  §  10).  In  rights  of  annualrent  which  are  holden  of  the  in  rights  of 
granter,  the  annualrenter  becomes  his  debtor  s  vassal ;  and,  "^  '***  ' 
as  the  annualrent  contained  in  the  right  is  retoured  vcdere 
^psvm,  the  heir  of  the  creditor,  while  he  continued  in  non- 
entry,  lost  the  whole  interest  of  the  debt  due  to  him.  But 
hy  1690,  c  42,  annualrents  are  ouly  to  be  retoured  to  the 
blanch,  or  other  duty  contained  in  the  right  As  this  Act 
does  not  extend  to  the  non-entry,  after  citation  in  the 
action  of  declarator,  care  is  generally  taken,  in  rights  of 
annualrent,  to  release  the  creditor  &om  all  non-entries,  by  a 
special  clause. 

18.  It  is  because  the  retoured  duty  is  the  presumed  rent  in  lands  not 
4at  the  non-entry  is  governed  by  it.     If  therefore  no  retour  retom-ed ; 
of  the  lands  in  non-entry  can  be  produced,  nor  any  evidence      ,^^  3^1 
Wught  of  the  retoured  duty,  the  superior  is  entitled  to  the 

^  or  at  least  to  the  valued  rent,  even  before  citation. 
But  if  the  lands  which  have  been  retoured  shall  be  sold  out 

• 

^  parcels,  the  non-entry  of  each  parcel  will  be  restricted 
to  that  particular  proportion  of  the  retoured  duties  that 
8uch  parcel  bears  to  the  whole  lands;  Ker  v.  Scott,  Feb. 


(»)  Meet  public  burdens  are  now  levied  according  to  the  Valuation 
BoU,  annually  prepared  under  17  &  18  Vict  c  91,  20  &  21  Vict  c  68, 
aadao&31^nctc.80. 
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[a  n. 


and  in  lands 
that  formerly 
held  ward  or 
the  Crown. 


Non-entry 
duties  after 
citation 

(40) 


are  properly 
penaL 


(39) 


Non-entry 
subsequent  to 
ward. 

(42) 

What  non- 
entry  duties 
are  debUa 
fundi. 


5,  1623,  M.  9290.  In  lands  formerly  holden  ward  of  the 
King,  the  heir,  in  place  of  the  retoured  duties,  is,  by  the 
Act  20  Geo.  11.  c.  50,  subjected  only  to  the  annual  payment 
of  one  per  cent,  of  the  valued  rent ;  which  valuation  there- 
fore, as  well  as  the  old  and  new  extents,  is  to  be  set  forth  in 
the  retour. 

19.  The  heir,  after  he  is  cited  by  the  superior  in  the 
action  of  general  declarator,  is  subjected  to  the  full  rents 
till  his  entry,  because  his  neglect  is  less  excusable  after 
citation.  The  decree  of  declarator  proceeding  on  this  action 
entitles  the  superior  to  the  possession,  and  gives  him  right 
to  the  rents  downward  from  the  citation.  As  this  sort  of 
non-entry  is  properly  penal,  our  law  has  always  restricted  it 
to  the  retoured  duties,  if  the  heir  had  a  probable  reason  for 
declining  to  enter,  Douglas  v.  Carlyle,  1676,  M.  9138 ;  or  if 
he  lay  under  any  incapacity,  Lord  MdvU  v.  Brace,  July  24, 
1677,  M.  9320;  or  had  ground  to  believe  that  he  held  of 
another  superior,  MaiUand  v.  Brand,  Jan.  22,  1706,  M. 
9329.(o)  While  ward-holdings  subsisted,  the  wardator,  who 
had  been  in  possession  of  the  lands  in  virtue  of  the  ward, 
might,  even  without  declarator,  continue  his  possession  after 
the  expiration  of  the  ward,  till  the  heir's  entry  (which  was 
called  non-entry  subsequent  to  the  ward) ;  but  if  he  had  not 
attained  possession,  he  was  in  the  common  case  of  other 
superiors  as  to  the  non-entry.  The  retoured  duties  due  before 
citation  are  debita  fundi,  which  the  superior  as  creditor  may 
recover  by  a  poinding  of  the  ground ;  but  the  right  which  he 
has  to  the  full  duties  that  fall  after  citation  does  not  accrue 
to  him  as  creditor,  but  as  mterim  domvaus  of  the  rents ;  in 
which  character  he  can  make  the  rents  effectual  by  a  petitory 
action  against  tenants  and  intromitters,  improperly  called  a 
special  declarator.(p) 


(o)  Rohin  v.  Drummond,  June  13, 1823,  2  S.  359 ;  Wallace  v.  Eglinton, 
March  2,  1836,  14  S.  599. 

So  the  Courts  do  not  feel  bound,  under  the  Conveyancing  Act,  in  an 
action  of  declarator  for  payment,  to  award  the  rents  from  the  date  of 
citation  ;  Ferrier's  Trs,  v.  Bayley,  May  26,  1877,  4  Ret.  738. 

(p)  ColtaH  V.  Tail,  1782,  M.  9313.  See  Mackintosh  v.  Tytler,  20  May, 
1870,  8  Macph.  772. 
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20.  In  boroughs,  each  particular  burgess  holds  of  the  in  what  cases 
King  the  special  subject  contained  in  his  infeftment ;  and  no?due7  " 
therefore,  by  the  general  rule,  non-entry  ought  to  take  place  (43.45) 
against  them  as  it  does  against  other  vassals :  yet  it  is 
certain  that  non-entry  does  not  obtain  in  burgage-holdings 
(Hope's  Min.  Pr.,  96),  because  the  incorporation  of  inhabit- 
ants holds  the  borough  itself  (i.e.,  the  whole  incorporated 
robjects)  of  the  King ;  and  there  can  be  no  non-entry  due 
in  lands  granted  to  communities,  because  there  the  vassal 
never  dies:  this  covers  the  right  of  particulars  from  non- 
entiy;  for  if  non-entry  be  excluded  with  regard  to  the 
whole,  it  cannot  obtain  with  regard  to  any  part.  Neither 
can  non-entry  fall  when  the  fee  is  full  by  infeftments  of 
property,  either  flowing  from  or  confirmed  by  the  superior ; 
w  even  by  the  reserved  liferent  of  the  fiar ;  Stair,  iv.  8,  §  T,{q) 
It  is  also  excluded  as  to  a  third  of  the  lands  by  the  terce 
during  the  widow's  life,  and  as  to  the  whole  of  them  by 
the  oourtesy  during  the  life  of  the  husband.  But  it  is  (30) 
iM>t  excluded  by  a  precept  of  seisin  granted  to  the  heir,  till 
^eirin  be  taken  thereon.  Non-entry  falls  by  the  vassal's 
icagning  his  fee  to  the  superior  in  favour  of  a  third  party ; 
and  it  continues  till  seisin  be  taken  by  the  resignatary ; 
Stair,  iiL  2,  §  12.(r)  A  superior  infefb,  who  is  charged  by 
the  heir  to  enter  him,  is  barred,  peraonali  exceptioTie,  from 
the  non-entry  duties,  so  long  as  he  refuses  to  receive  him. 
Where  the  superior  is  not  entered,  and  so  is  not  in  a  capacity 
to  receive  the  heir,  and  yet  refuses  to  make  up  his  titles  upon 
a  charge,  he  forfeits  the  non-entry  duties  during  his  life,  1474, 
a  58.(8) 

(q)  Bat  where  a  superior  confirmed  the  right  of  a  creditor  in  a 
heritable  security,  reserving  his  right  to  an  entry  on  the  death  of  the 
debtor,  the  lands  were  held  to  be  in  non-entry  on  the  death  of  the 
debtor ;  Darrochy.  Banken,  June  14,  1855, 17  D.  935. 

(r)  In  such  a  case,  or  where  the  vassal  dies  after  disponing  the  feu 
to  a  stranger,  it  seems  not  necessary,  though  it  is  usual,  in  the  decla- 
rator of  non-entry  to  call  the  last  vassaPs  heir ;  Mags,  of  Dundee  v. 
Kid,  Jane  26, 1829,  7  S.  801  ;  Mackenzie  v.  Maekenzie,  July  10,  1838, 16 
S.  1326. 

(«)  Varioos  Acts,  now  consolidated  in  31  &  32  Vict.  c.  101,  §  104 
§1  mq^  provide  a  method  of  forcing  an  entry  by  temporary  or  permanent 
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Relief ; 
(47,  48) 


when  due  in 
f  eii-holdingB ; 


21.  Three  seisins  proceeding  upon  retours  or  on  precepts 
granted  by  the  superior  to  three  consecutive  heirs,  presume 
that  all  preceding  non- entries  are  satisfied.  A  charter  of 
novodamua  imports  a  discharge  of  all  casualties  incurred  prior 
to  its  date;  Erskine  v.  Ha/mUton,  Feb.  12,  1713,  M.  6515. 
Entry  by  the  heir  on  a  precept  voluntarily  granted  by  the 
superior,  reciting  that  the  ancestor  died  seised  in  the  lands, 
imports  a  discharge  of  all  bygone  non-entries  incurred  before 
the  death  of  that  ancestor.  Stair,  iv.  8,  §  7 ;  but  charters  or 
precepts  by  the  superior,  upon  charges  directed  against  him, 
do  not  exclude  his  claim  for  past  duties ;  since  these,  being 
granted  in  obedience  to  the  law,  imply  a  reservation  of  former 
claims.(^) 

22.  Relief  is  that  casualty  which  entitles  the  superior 
to  an  acknowledgment  or  consideration  from  the  heir  for 
receiving  him  as  vassal.  It  is  called  relief  because,  by  the 
entry  of  the  heir,  his  fee  is  relieved  out  of  the  hands  of  the 
superior.  There  is  no  mention  of  this  casualty  in  the  books 
of  the  feus;  but  by  our  ancient  feudal  customs  not  only 
proper  vassals,  by  whatever  tenure  they  held,  were  liable  in 
relief,  R.  M.,  L  2,  c.  71,  but  even  naked  possessors  of  lands 
paid  to  their  masters  upon  their  entry  a  duty  much  resem- 
bling it,  Q.  Att.  c.  23;  Skene,  voce  Herezdda;  so  that  it 
might  be  thought  that  feu-holding,  when  that  tenure  came 
to  be  introduced,  ought  also  to  have  been  subject  to  it: 
nevertheless,  relief  was  found  not  due  in  feu-holdings  flowing 
from  subjects,  unless  where  it  was  expressed  in  the  charter 
by  a  special  clause  for  doubling  the  feu-duty  at  the  entry  of 


forfeitiu^,  or  relinquishment,  of  the  superiority  under  the  sanction  of 
the  Court  in  cases  where  the  superior's  title  is  incomplete,  so  that  the 
procedure  by  declarator  of  tinsel  of  the  superiority,  imder  1474,  c  68,  is 
virtually  superseded. 

(t)  "  But  seisin  on  such  charter  or  precept  will  bar  non-entry  for  the 
future,  because  by  the  seisin  the  fee  is  full ; "  Inst,  1.  c.  The  granting  of 
a  charter  by  progress  implies  a  discharge  of  all  bygone  duties  and  casual- 
ties, unless  expressly  reserved,  Tailors  of  Glasgow  v.  Blackie,  June  11, 
1851,  13  D.  1073  ;  even  in  the  case  of  Crown  charters,  Lord  Advocate 
V.  Lord  Rolloy  July  19,  1872,  10  Macph.  1024.  The  statutory  entry 
implied  in  infeftment  will  have  no  such  effect ;  Conveyancing  Act  (1874), 
37  &  38  Vict.  c.  94,  §  4  (2)  and  (3). 
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an  heir  {E.  Duvdonald  v.  Bai^,  Nov.  24, 1736,  M.  13,579) :  (u) 
bat  in  feu -rights  holden  of  the  Crown  our  ancient  law  is 
observed;  for  the  precept  issuing  from  the  Chancery  for 
infefting  the  heir  directs  the  sheriff  to  take  security  for  the 
relief,  though  there  should  be  no  such  clause  in  the  charter. 
The  superior  can  recover  this  casualty  either  by  a  poinding        (50) 
of  the  ground,  as  a  debitum  fundi,  or  by  a  personal  action  it  ^  debUum 
against  the  heir,  who,  if  the  lands  hold  of  the  Crown,  is  sub-  ^^^*' 
jected  by  his  taking  a  precept  of  seisin  from  the  Chancery, 
though  he  should  not  infefl  himself  upon  it ;  L,  Lauriston  v. 
Sheriff  of  Oie  Mems,  March  12, 1628,  M.  10,163, 13,579.    In  How  csti- 
Uaoch  and  feu -holdings,  where  this  casualty  is  expressly 
stipulated,  a  year's  blanch  or  feu-duty  is  due  in  name  of        ^^^^ 
relief,  beside  the  current  year's  duty  payable  in  name  of 
blandi  or  feu-farm.    In  ward-holdings  the  superior,  if  he  was 
in  possession  by  the  ward,  continued  another  year  in  pos- 
Kssion  on  account  of  the  relief;  otherwise  he  was  entitled 
only  to  the  retoured  duty.    No  composition  or  abatement  of 
the  relief-duties  can  be  given  to  the  Crown's  vassals,  1587, 
CL73.(aj) 


(«)  The  author,  in  the  Inst.,  1.  c,  sees  strong  reasons  to  doubt  this,  and 
it  is  now  generally  held  that  relief  is  due  in  all  feu-holdings ;  Menzies's 
Uct605;  BeU'sPr.  716. 

(z) "  Where  a  purchaser  or  singular  successor  applies  for  an  entry  from  CompoeitioxL 

tbe  nperior  he  is  liable  in  pajrment  of  a  composition,  i.e.,  a  year's  actual 

rent  of  the  subjects,  under  deduction  of  annual  and  public  burdens  and 

Rpain,  and  of  a  fifth  for  teind  when  the  superior  is  not  proprietor  of  the 

tcbdi  f  also  of  the  feu-duty  and  of  all  annual  burdens  imposed  with  the 

npeiioi's  consent.    '^  If  the  original  vassal  has  raised  the  value  of  the 

KTOond  by  the  erection  of  houses,  a  purchaser  from  him  must  pay  to  the 

npoior  the  ftdl  increased  yearly  value  of  the  lands ;  Aitehison  v.  Hojh 

M,  1775,  M.  15,008 ;  Andersim  v.  MwnhaU,  Nov.  30, 1824, 3  S.  334.  But 

where  the  lands  have  been  tub-feued  at  their  fair  annual  value,  the  superior 

<i&  only  demand  from  the  purchaser  of  the  intermediate  estate  one  year's 

mb-fiea-dutieB,  the  actual  yearly  value  of  the  estate  to  the  person  who 

q^diet  for  the  entry ;  CoiJebum  Bo$$  v.  Herio^s  Hospital,  June  6, 1815, 

F.C.,  afil  Jnly  84,  1820,  6  Pat  App.  640.    It  is  not  decided  whether 

^wmaltifti  fidling  due  to  the  vassal  in  the  year  of  entry  are  included  in 

the  oompodtion,  bat  the  interest  on  a  giassum  is  included ;  CampbtU 

f.  flMtttoM,  June  S8, 1832, 10  S.  734  ;  Lard  Elantyr€  v.  Dunn,  July  1, 

1858, 90  D.  118a*— Mom.    See  below,  tit  vii  §§  2,  3. 


174 


OF  THE  CASUALTIES  DUE 


[B.  II. 


(54,55) 


EKheat  23.  Escheat  (from  escheoir,  to  happen  or  fall)  anciently 

(53)         signified  any  casualty  or  forfeiture,  by  which  a  right  fell  from 

the  proprietor,  or  accrued  to  another  (Q.  Att.  c.  48)  ;  but  it 

has  been  since  restricted  to  that  special  forfeiture  which  faHs 

through  a  person's  being  denounced  rebel    It  is  either  single 

Single  escheat,  or  liferent.  Single  escheat,  though  it  does  not  accrue  to  the 
superior,  must  be  explained  in  this  place,  because  of  its  coin- 
cidence with  liferent. 

24.  After  a  debt  is  constituted,  either  by  a  formal  decree 
or  by  registration  of  the  ground  of  debt  (which,  to  the  special 
eflfect  of  execution,  is  in  law  accounted  a  decree),  the  creditor 
may  obtain  letters  of  homing,  issuing  from  the  signet,  com- 
manding messengers  to  charge  the  debtor  to  pay  or  perform 
his  obligation  within  a  day  certain.  Where  homing  proceeds 
on  a  formal  decree  of  the  Session,  the  time  indulged  by  law 
to  the  debtor  is  fifteen  days  ;(y)  if  upon  a  decree  of  the  com- 
mission of  teinds,  it  is  ten,  1633,  c.  8.(z)  By  our  former  law, 
homing  on  a  charge  of  ten  days  followed  upon  the  decrees  of 
all  inferior  judges,  1593,  c.  177;  1606,  c.  10;  but  by  our 
present  practice  on  fiifteen,  which  is  probably  owing  to  a 
misinterpretation  of  1612,  c.  7.  Yet  homing  still  proceeds 
on  admiral  decrees  upon  ten  days,  according  to  the  directions 
of  1609,  c.  15.(a)  Where  it  proceeds  on  a  registered  ob- 
ligation, which  specifies  the  number  of  days,  that  number 
must  be  the  rule ;  and  if  no  precise  number  be  mentioned, 
the  charge  must  be  given  on  fifteen  days,  which  is  the  term 
of  law,(6)  unless  where  special  statute  interposes ;  as  in  bills, 
upon  which  the  debtor  may  be  charged  on  six  days,  1681, 
c.  20.(c.) 


Letters  of 
homing; 

on  what 
number  of 
(lays  they 
proceed ; 

(*,  3,  10) 


(y)  Fourteen  days ;  13  &  14  Vict  c,  36,  §  21. 

(z)  On  exchequer  decrees  six  days ;  19  &  20  Vict,  c  56. 

(a)  See  above,  1.  3,  18,  note. 

(b)  The  ordinary  short  clause  of  consent  to  registration  for  execution, 
unless  specially  qualified,  impoils  in  all  deeds  consent  to  execution  on  six 
days'  charge  ;  31  &  32  Vict.  c.  101,  §  138. 

(c)  The  form  of  imprisonment  for  civil  debt  here  described  is  still  com- 
petent, but  a  creditor  cannot  recover  from  his  debtor  the  expense  of  using 
it.  The  Personal  Diligence  Act  (1  &  2  Vict.  c.  114)  introduced  a  simpler 
form.  Ever}'  extract  decree,  whether  pronounced  by  a  court,  or  of  regis- 
tration, now  contains  a  warrant  to  charge  under  pain  of  imprisonment 
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25.  The  messenger  must  execute  these  letters  (aud  indeed  their  exeou- 
all  summonses)  against  the  debtor,  either  personally  or  at  his        ' 
dwelling-house  i(d)  and  if  he  get  no  access  to  the  house,  he         ('"^^ 
most  strike  six  knocks  at  the  gate,  and  thereafter  affix  to  it  form  of 
a  copy  of  his  execution;  1640,  c.  75.     If  payment  be  not    ®'^'^*^***^'^' 
made  within  the  days  mentioned  in  the  horning,  the  mes-         ^^^ 
aenger,  after  proclaiming  three  oyesses  at  the  market-cross 
of  the  head  borough  of  the  debtor's  domicile,  and  reading  the 

I  letters  there,  blows  three  blasts  with  a  horn ;  by  which  the 
debtor  is  understood  to  be  proclaimed  rebel  to  the  King,  for 
contempt  of  his  authority ;  after  which,  he  must  affix  a  copy 
of  the  execution  to  the  market-cross.  This  is  called  the 
pablication  of  the  diligence,  or  a  denunciation  at  the  horn. 
Where  the  debtor  is  not  in  Scotland,  he  must  be  charged  on 
sixty  days,  and  denounced  at  the  market-cross  of  Edinburgh, 
and  pier  and  shore  of  Leith. 

26.  Denunciation,  if  registered  within  fifteen  days,  either  its  oonM- 
in  the  sheriffs  books  (1579,  a  76),  or  in  the  general  register  ^^^^^ 
(1600,  a  13),  drew  after  it  the  rebel's  single  escheat,  i.e.,  the      (^»  ^^) 
finfeitore  of  his  moveables  to  the  Crown.    So  severe  a  penalty, 
with  the  character  of  rebel  affixed  to   denunciation  on  civil 
debtSy  was  probably  owing  to  this,  that  anciently  letters  of 
heming  were  not  granted  but  to  enforce  the  performance  of 
&ct8  in  one's  own  power  (Books  S.  March  1,  1563-4);  and 
when  afterwards  they  came  to  be  issued  upon  liquid  debts 
(1584,  c.  139),  the  Legislature  neglected  to  soften  the  penalty : 
insomuch  that  those  who  were  denounced  even  for  a  civil 
cause  might  be  put  to  death  with  impunity,  till  1612,  c.  3. 
Persons  denounced  rebels  have  not  a  persona  stcmdi  in        (60) 

and  poinding.  Begbtration  of  the  decree  and  warrant  in  the  General  or 
Ftfticnlar  Begister  of  HomingB  within  year  and  day  after  the  expiry  of 
the  dayi  of  charge  has  the  effect  of  denunciation  under  the  other  form, 
and  also  accoznulatefl  principal  and  interest  The  creditor  then  applies 
hj  minute  for  warrant  to  imprison,  which,  if  the  proceedings  are  regular, 
it  granted  as  of  course,  by  the  sheriff-clerk  or  clerk  of  the  Bills  writing, 
gjgningy  and  dating,  the  words  '^fiat  ui  petUur  "  on  the  minute. 

(if)  Not  at  his  counting-house  or  place  of  business,  Fraser  v.  LanccuUry 
#&y  1796,  IL  4706 ;  but  the  counting-house  of  a  partnership  is  the  proper 
place  lor  cttiiig  the  company,  Wordie  v.  McDonald,  Dec  15, 1831, 10  a 
142. 
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judicio:  tbey  can  neither  sue  nor  defend  in  any  action; 
Macorribie  v.  Dnguid,  1750,  M.  4775.  But  this  incapacity, 
being  unfavourable,  is  personal  to  the  rebel,  and  cannot  be 
pleaded  against  his  assignee. 

27.  Persons  cited  to  the  Court  of  Justiciary  may  be  also 
denounced  rebels,  either  for  appearing  there  with  too  great 
a  number  of  attendants,  or,  if  by  failing  to  appear,  they  are 
declared  fugitives  from  the  law.  In  the  first  case,  the  denun- 
ciation must  be  made  at  the  head  borough  of  the  shire 
where  the  court  is  held,  and  may  be  registered  either  in  the 
books  of  the  shire  of  the  rebel's  domicile  or  in  the  books  of 
adjournal  of  the  Justiciary  (1584,  c.  140) ;  and,  in  the  last 
case,  it  is  effectual  if  used  within  six  days  after  the  sentence 
of  fugitation  at  the  market-cross  of  Edinburgh,  1592,  c.  126. 
Single  escheat  falls  without  denunciation,  upon  sentence  of 
death  pronounced  in  any  criminal  trial;  and,  by  special 
statute,  upon  one's  being  convicted  of  certain  crimes,  though 
not  capital,  as  perjury  and  bigamy  (1551,  c.  19),  deforce- 
ment and  breach  of  arrestment  (1581,  c.  118),  and  usury, 
1597,  c.  247.  (e)  By  the  late  Act,  abolishing  ward -hold- 
ings, (/)  the  casualties  both  of  single  and  liferent  escheat 
are  discharged  when  proceeding  upon  denunciation  for  civil 
debts ;  but  they  still  continue  when  they  arise  from  criminal 
causes.  All  moveables  belonging  to  the  rebel  at  the  time 
of  his  rebellion  (whether  proceeding  upon  denunciation  or 
sentence  in  a  criminal  trial),  and  all  that  shall  be  afterwards 
acquired  by  him,  until  relaxation,  fall  under  single  escheat. 
Bonds  bearing  interest,  because  they  continue  heritable  quoad 
fiacy/m  by  1661,  c.  32,  fall  not  under  it,{g)  nor  such  fruits 
of  heritable  subjects  as  become  due  after  the  term  next 
ensuing  the  rebellion,  these  being  reserved  for  the  liferent 
escheat.     Tacks  or  leases,  though  they  are  heritable  as  to 


(e)  The  usury  laws  are  repealed;  and  in  convictions  for  perjury, 
bigamy,  deforcement,  and  breach  of  arrestment,  it  is  not  usual  to  inflict 
this  penalty. 

(/)  20  Geo.  II.  c.  50. 

(g)  And  for  the  same  reason  heritable  securities  do  not  fall  under  it, 
though  they  may  form  moveable  estate  under  the  Consolidation  Act, 
1868,  §  117. 


wammmm^mam 
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1  C"-  2,  §  2),  fall  under  it,  unless  they  be  liferent 
tacks  (1617,  c.  15);  and  even  liferent^tacka,  and  all  other 
liferent  rights,  in  the  person  of  an  assignee,  fall  aa  ^ngle 
escheat ;  infra,  §  32. 

28.  Out  former  law  allowed  the  treasury  to  levy  the  (ss 
escheat  goods  summarily  (1679,  c.  75)  without  hearing  the 
person  denounced  upon  any  objections  that  might  hare  been 
competent  to  him ;  but  by  the  later  practice  the  King  never 
retains  the  right  of  escheat  to  himself,  but  makes  it  over  to 
a  donatary,  whose  gift  is  not  perfected  till,  upon  au  action 
of  general  declarator,  it  be  declared  that  the  rebel's  escheat 
has  fallea  to  the  Crown  by  his  denunciation,  and  that  the 
right  of  it  is  now  transferred  to  the  pursuer  by  the  gift  in 
his  favour;  Borthwick  v.  Arbathnott,  Nov.  8,  1710,  M.  3665. 
Every  creditor,  therefore,  of  the  rebel,  whose  debt  was  con-  wiut  di 
tracted  before  rebellion,  and  who  has  used  diligence  before  J^jj 
declarator,  is  preferable  to  the  donatary,  insomuch  that  an  ««h«*t 
arrestment  used  before  declarator,  though  not  complete  by  a  (76- 
forthcoming,  is  effectual  against  him ;  Glen  v.  Hume,  Feb. 
Id,  1667,  M.  3645.  But  the  escheat  cannot  be  affected  by 
any  debt  contracted,  nor  by  any  voluntary  deed  of  the  rebel, 
after  rebellion,  though  such  deed  has  been  granted  in  secu- 
rity of  a  debt  prior  thereto,  since  otherwise  the  rebel  would 
have  it  in  his  power  to  evacuate  the  escheat  Where  the 
rebel  was,  before  rebellion,  obliged  to  grant  a  right  to  his 
creditor,  the  right  granted  after  rebellion,  in  consequence  of 
the  prior  obligation,  is  not  considered  as  voluntaiy,  because 
he  might  have  been  compelled  to  it.  Voluntary  payment 
hy  the  rebel,  before  declarator,  of  debts  contracted  before 
the  rebellion,  is,  from  the  favour  of  commerce,  sustaiued 
agunst  the  donatary;  Veitch  v.  Paliat,  Dec.  10,  1673,  M. 
8367.  The  right  of  escheat  is  (h)  in  eveiy  case  burdened  (sg, 
with  the  debt  of  that  creditor  on  whose  homing  the  escheat 
fell,  1592,  c  143;  but  the  Crown's  power  over  it  is  not  re- 
strained in  favour  of  any  other  creditor;  1661,  c.  7;  1579, 
a  75. 


(&)  Wtu,  till  1748. 


(66) 
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suspends  the  diligeoce,  may  procure  letters  of  relaxation 
from  the  horn ;  which,  if  published  in  the  same  place,  and 
registered  fifteen  days  thereafter  in  the  same  register  with 
the  denunciation  (1579,  c.  75),  have  the  eflfect  to  restore  him 
to  his  fonner  state ;  but  they  have  no  retrospect  as  to  the 
moveables  already  fallen  under  escheat,  without  a  special 
clause  for  that  purpose. 

Liferent  30.  The  rebel,  if  he  continues  unrelaxed  for  year  and 

day  after  rebellion,  is  construed  to  be  civilly  dead;  and 
therefore,  where  he  holds  any  feudal  right,  his  superiors, 
as  being  without  a  vassal,  are  entitled,  each  of  them, 
to  the  rents  of  such  of  the  lands  belonging  to  the  rebel 
as  hold  of  himself,  during  all  the  days  of  the  rebel's 
natural  life,  by  the  casualty  of  liferent-escheat ;  except 
where  the  denunciation  proceeds  upon  treason  or  proper 
rebellion  (1535,  c.  32) ;  in  which  last  case  the  liferent  falls 
to  the  King. 

To  whom  thii         31.  The  liferent-escheat  of  an  apparent  heir  falls  to  the 

"^  superior  of  the  lands,  as  if  the  heir  were  entered;  for  his 

^^^^  neglect  ought  to  be  neither  profitable  to  himself  nor  hurtful 
to  his  superior.  The  liferent  of  a  purchaser  of  lands  not 
infeft  cannot  fall  by  this  casualty ;  for  till  his  right  be  com- 
pleted by  seisin  he  can  have  no  superior.  The  rents,  there- 
fore, of  such  lands,  while  the  rebel  is  unrelaxed,  fall  to  the 
King,  who,  by  the  rebellion,  has  right  to  all  the  rebel's 
moveable  estate  that  is  not  appropriated  to  liferent-escheat ; 
(68)  Menziea  v.  Kennedy,  July  22,  1675,  M.  3639.  In  feudal 
rights  which  require  no  seisin  the  liferent  accrues  to  him  who 
would  have  been  superior  in  the  right  had  it  required  seisin. 
By  this  rule  the  life-escheat  of  a  widow  liaving  a  right  of 
terce,  or  a  husband  having  a  right  of  courtesy,  falls  to  the 
superior  of  the  lands  liferented  (Maxwell  v.  L.  Lochinvar 
July  12,  1622,  M.  3636) ;  and  the  escheat  of  ministers'  glebes 
and  stipends  to  the  King ;  and  it  would  appear  that  by  the 
same  principle  the  liferent-escheat  of  a  liferent-tack  ought 
to  fall  to  the  proprietor  of  the  ground  from  whom  the  tack 
flowed. 

"What  is  com-  32,  It  is  that  estate  only  to  which  the  rebel  has  a  proper 

prehended  .  '■      ^ 

under  it.  right  of  liferent  in  his  own  person  that  falls  under  his  life- 

(70, 71)  ^ 
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reQt-e8cheat(i)  A  liferent-infeftment,  therefore,  or  a  liferent- 
tack,  when  assigned,  falls  not  under  the  assignee's  liferent- 
escheat,  but  his  single ;  because  the  assignee  has  such  right 
only  during  his  cedent's  life,  not  his  own  (ii.  9,  §  24). 
Hence,  if  we  shall  suppose  the  liferent  of  the  sub-vassal  to 
fall  first,  and  then  that  of  the  vassal,  the  sub-vassal's  liferent, 
after  it  has  accrued  to  the  vassal,  must  make  a  part  of  the 
vassal's  single  escheat,  and  so  goes  to  the  King ;  because  the 
vassal's  right  to  the  sub- vassal's  liferent  does  not  depend  on 
his  own  life,  but  on  that  of  the  sub-vassal.  But  if  the  life- 
rent-escheat  of  the  vassal  should  fall  first,  and  thereafter 
that  of  the  sub-vassal,  the  sub-vassal's  escheat  must  go  as 
liferent  to  his  mediate  superior,  who,  by  coming  in  the  place 
of  the  immediate  one,  has  the  same  right  to  the  sub-vassal's 
liferent  that  such  immediate  superior  would  have  had  if  he 
had  not  been  disabled  from  taking  it  by  his  being  year  and 
day  rebel;  SibboM  v.  Lethentie,  Feb.  26,  1623,  M.  3616; 
Rule  V.  Z.  BiUie,  July  24, 1632,  M.  3624. 

33.  Though  neither  the  superior  nor  his  donatary  can  it  ia  con- 

...  .  .  ^  „     ..  ,.  .,,  Btituted  with- 

enter  into  possession,  m  consequence  of  this  casualty,  till  out  declarator. 

decree  of  declarator,  yet  that  decree,  being  truly  declaratory,       ^73^  ^gj 

has  a  retrospect,  and  does  not  so  properly  confer  a  new  right 

as  declare  the  right  formerly  constituted  to  the  superior  by 

the  civil  death  of  his  vassal.     Hence,  all  charters  or  heritable  With' what 

bonds,  though  granted  prior  to  the  rebellion,  and  all  adjudi-  burdened. 

cations,  though  led  upon  debts  contracted  before  that  period, 

are  ineffectual  against  the  liferent-escheat,  unless  seisin  be 

taken  thereon  (in  cursu  rebeUionis)  within  year  and  day  of 

the   grantor's  rebellion,  after  which  he  becomes  dviliter 

mortuus;  Lord  At  Hay  v.  E.  Olasgmv,  Nov.  28,  1710,  M. 

3669. 

84.  Here,  as  in  single  escheat,  no  debt  contracted  after      (7^»  7^) 
rebellion  can  hurt  the  donatary,  at  what  time  soever  the  dili- 
gence thereupon,  or  the  rights  granted  for  its  security,  may 
have  been  completed ;  nor  any  voluntary  right  granted  after  ^*^?f**7'" 

Sletetill 
edarator. 

(f)  The  fee  remaina  in  the  rebel  with  the  power  of  disposing  of  it,  as, 
for  ezampley  by  an  entail ;  Maercte  v.  Macrae^  Nov.  22, 1836, 15  S.  54,  aff. 
June  87, 1839,  M*L.  &  R.  645. 
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that  period,  though  in  security  or  satisfSeu^tion  of  prior  debts. 
Though  the  superior's  right  be  fully  established  by  the  lapse 
of  year  and  day,  yet  it  is  the  decree  of  declarator  upon  the 
gift  which  first  vests  that  right  in  the  donatary  that  before 
remained  with  the  superior ;  see  Scot  v.  Langtoun,  June  19, 
1669,  M.  5100 ;  hence,  in  a  competition  between  two  dona- 
taries,  the  gift  declared,  though  last  in  date,  is  preferable. 
Where  neither  of  the  donataries  has  obtained  decree,  he  is 
preferred  whose  summons  was  first  executed ;  L.  Renton  v. 
L.  Wedderbuim,  Jan.  31,  1635,  M.  5097.  All  other  things 
being  equal,  priority  in  date  is  the  rule  of  preference. 

36.  In  other  casualties,  as  ward,  non-entiy,  recognition, 
&c.,  the  superior  is  not  obliged  to  acknowledge  any  right 
affecting  the  feu  which  is  not  either  confirmed  by  himself  or 
established  by  law ;  because,  where  the  casualty  arises  firom 
the  genuine  nature  of  the  feudal  grant,  his  right  to  it  cannot 
be  impaired  by  any  fact  of  his  vassal :  but  liferent^scheat  is 
burdened  with  all  rights  granted  before,  and  completed  in 
the  course  of  the  rebellion,  though  not  confirmed  by  the 
superior;  because  that  casualty  is  not  so  natural  to  feudal 
rights  as  the  others,  and  is  only  superinduced  upon  the  feudal 
plan  by  our  special  cu8toms.(A;) 

36.  Gifts,  whether  of  single  or  liferent-escheat,  when 
granted  for  the  behoof  of  the  rebel  himself,  are  null,  as  being 
simulate,  i.e.,  intended  for  a  cover  to  the  rebel,  against  his 
creditors,  1572,  c.  145.  This  statute  presumes  simulation, 
from  the  rebel's  being  suffered  by  the  donatary  to  possess  the 
escheat  goods  by  himself  or  near  relations ;  yet  a  gift  may  be 
taken  without  challenge  directly  to  the  rebel's  son,  if  such 
son  can  prove  himself  creditor  to  his  father;  or  to  the  wife  or 
children  of  the  rebel,  firom  considerations  of  compassion,  where 
the  gift  bears  expressly  to  be  for  their  alimony  and  subsist- 
ence; Bankton,  iii.  t.  3,  §  28.  A  presumption  of  simulation  also 
arises  from  the  gifts  being  obtained  by  the  rebel's  interest ; 
but  this  may,  where  the  donatary  is  creditor,  and  has  given 
back-bond  to  the  Exchequer  in  favour  of  the  rebel's  other 


(k)  See  Countess  of  Sutherland  v.  Crs.  of  Skelbo,  1771,  M.  App.  "Sup. 
and  Vass.,"  1. 
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creditors,  be  elided  by  his  own  oath ;  Dickson  v.  M^CvMoch, 
Dec  12, 1673,  M.  11,600.  Not  only  second  donatories,  but 
the  creditors  of  the  rebel,  may  object  simulation  against  a 
gift  if  their  debts  were  contracted  prior  thereto ;  see  White 
y.  Reid,  Jan.  10,  1712,  M.  37,  and  the  decisions  there  referred 
to ;  Fount,  ii  701,  M.  37.  The  rebel  himself  may,  after  re- 
laxation, be  constituted  donatary ;  but  such  gift  is  considered 
simply  as  an  extinction  of  the  casualty  confu&wne,  and  cannot 
exclude  creditors  from  the  subject  of  the  escheat. 

37.  DtscUxraation  is  that  casualty  whereby  a  vassal  for-  DiBclAmation. 
feits  his  whole  feu  to  his  superior,  if  he  disowns  or  disclaims         (5i) 
him  without  ground,  as  to  any  part  of  it,  R.  M.,  1.  2,  c.  63, 
§  6,  9.    Purpresture  draws  likewise  a  forfeiture  of  the  whole  Poipreiturei 
feu  after  it,  and  is  incurred  by  the  vassaFs  encroaching  upon        (52) 
any  part  of  his  superior's  property,  or  attempting  by  building, 
inclosing,  or  otherwise  to  make  it  his  own,  R  M.,  L  2,  c.  74, 
§  1,  8 ;  1600,  c.  5.     In  both  these  feudal  delinquencies  the 
least  colour  of  excuse  saves  the  vassal 

38b  All  grants  from  the  Crown,  whether  charters,  gifts  of  (82) 
casualties,  or  others,  proceed  on  signatures  which  pass  the 
signet.  When  the  King  resided  in  Scotland,  all  signatures 
were  subscribed  by  him  ;  but  on  the  accession  of  James  YI. 
to  the  Crown  of  England,  a  cachet  or  seal  was  made,  having 
the  King's  name  engraved  on  it,  in  pursuance  of  an  Act  of 
the  Privy  Council,  April  4, 1603,  with  which  all  signatures 
were  to  be  afterwards  sealed,  that  the  Lords  of  Exchequer 
were  empowered  to  pass ;  and  these  powers  are  transferred  to 
the  Court  of  Exchequer,  which  was  established  in  Scotland 
after  the  union  of  the  two  kingdoms  in  1707  (i.  3,  §  17). 
Grants  of  higher  consequence,  as  remissions  of  crimes,  gifts 
jffoceeding  upon  forfeiture,  and  charters  of  novodaratis,  must 
have  the  King's  sign-manual  for  their  warrant. 

39.  If  lands  holding  of  the  Crown  were  to  be  conveyed.  Great  Seal. 
the  charter  passed,  before  the  union  of  the  kingdoms  in  1707,  (83) 
by  the  Great  Seal  of  Scotland,  and  now  by  a  seal  substituted 
in  place  thereof  by  1707,  c.  7,  §  24.  Grants  of  church- 
dignities,  during  Episcopacy,  passed  also  by  the  Great  Seal ; 
and  the  commissions  to  all  the  principal  officers  of  the  Crown, 
as  Justioe-Clerky  King's  Advocate,  Solicitor,  &c.,  do  so  at 
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this  day.  The  form  of  expeding  charters  under  the  Great 
Seal  is  distinctly  set  forth,  Hope's  Min.  Pr.  86,  89.(0  ^11 
rights  which  subjects  may  transmit  by  simple  assignation 
the  Bang  transmits  by  the  Privy  Seal ;  as  gifts  of  moveables, 
or  of  casualties  that  require  no  seisin.  The  quarter-seal, 
otherwise  called  the  Testimonial  of  the  Great  Seal,  is  ap- 
pended to  gifts  of  tutory,  commissions  of  brieves  issuing 
from  the  Chancery,  and  letters  of  presentation  to  lands  hold- 
ing of  a  subject,  charters  proceeding  upon  forfeiture,  bastardy, 
or  ultimua  hcm^es.  While  the  practice  continued  of  writing 
charters  and  their  precepts  of  seisin  upon  separate  parch- 
ments, this  seal  was  appended  to  precepts  proceeding  on 
such  charters  as  had  passed  the  Great  Seal. 

40.  Seals  are  to  royal  grants  what  subscription  is  to  rights 
derived  from  subjects,  and  give  them  authority :  they  serve 
also  as  a  check  to  gifts  procured  (subreptione  vel  obreptione) 
by  concealing  the  truth,  or  expressing  a  falsehood ;  for  where 
this  appears  the  gift  may  be  stopped  before  passing  the 
seals,  though  the  signature  should  have  been  signed  by  the 
King.  By  1672,  c.  7,  all  rights  passing  under  the  Great  or 
Privy  Seal  must  be  registered  in  the  registers  of  the  Great 
or  Privy  Seal  respective,  before  appending  the  seal. 


(1)  Since  the  Crown  Chartera  Act,  10  &  II  Vict  c.  51,  now,  along 
with  amendments  introduced  in  1858,  incorporated  in  the  Titles  to  Land 
Consolidation  Act,  31  &  32  Vict.  c.  101,  §§  63-96,  a  simpler  form  of  ex- 
peding Crown  charters  has  been  in  use.  A  draft  charter  is  lodged  with 
the  Presenter  of  Signatures  along  with  the  last  Crown  writ,  retour,  or  de- 
cree of  service,  and  all  subsequent  title-deeds,  together  with  evidence  of 
the  valued  rents,  and  an  inventory  of  the  titles.  The  draft  is  revised  by 
the  presenter,  and  the  composition  marked  on  the  back.  (The  office  of 
Presenter  of  Signatures  has  been  abolished,  and  its  duties,  so  far  as  they 
continue  necessary,  have  been  transferred  to  the  Sheriff  of  Chancery  by 
§  57  of  the  Conveyancing  Act,  1874.)  Objections  to  the  revised  draft 
are  disposed  of  by  the  Lord  Ordinary  in  Exchequer  causes,  and  his 
judgment  or  that  of  the  court  of  review  is  the  warrant  for  the  pre- 
paration of  the  writ  in  the  office  of  the  Director  of  Chancery,  by  whom, 
or  his  depute,  every  Crown  writ  is  signed.  Sealing  is  dispensed  with,  un- 
less required  by  the  receiver  of  the  writ.  The  writ  when  signed,  or  signed 
and  sealed,  is  recortled  in  "the  Register  of  Crown  Wiits."  Entiies  with 
the  Crown  may  now  be  effected  by  short  writs  in  a  statutoiy  form, 
engrossed  on  the  conveyance  from  the  previous  vassal,  instead  of  by 
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NOTE  ON  THE  SIMPLIFICATION  OF  TITLES  TO  LAND. 

The  siinplification  of  titles  to  land  has  made  rapid  progress 
dnring  the  last  forty  years. 

The  ceremony  which  accompanied  the  investiture  of  vassals 
was  designed  to  publish,  and  to  preserve  evidence  of,  the  fact  of  a 
new  feu  having  been  created,  or  that  an  old  one  was  acknowledged 
to  belong  to  the  heir  or  to  a  transferee,  and  that  the  last  vassal  was 
freed  from  the  obligations  in  the  charter.  For  the  more  perfect 
preservation  of  the  evidence,  registers  were  established,  in  which 
parties  might  record  a  narrative  of  what  had  been  done.  After  a 
time,  registration  was  made  compulsory,  and  the  registers  declared 
open  to  the  public.  When  this  system  had  become  tolerably  com- 
plete, it  was  found  that  to  require  the  recording  of  a  ceremony, 
which  was  merely  intended  as  a  mode  of  publishing  the  terms  of  a 
holding,  was  to  create  an  additional  possibility  of  error,  and  that 
all  that  was  really  necessary  for  the  purpose,  either  of  preserving 
evidence  of  a  transaction  in  land,  or  of  securing  its  publication, 
was  the  registration  of  the  deed  itself,  instead  of  the  ceremony 
following  upon  it ;  and  accordingly,  by  the  statutes  ending  in  the 
Consolidation  Act  of  1868,  all  ceremonies  were  rendered  unneces- 
sary if  the  deed  was  recorded  in  the  proper  register  of  sasinea,  with 
a  warrant  showing  at  whose  instance  and  by  whose  authority  the 
recording  took  place. 

It  will  have  been  observed  from  the  history  of  feus  given  in  the 
text,  how  saperiors  gradually  came  to  be  obliged  to  receive  as 
vassals  the  heirs  of  the  original  vassal,  and  then  their  creditors  and 
their  disponees,  and  how  they  came  to  be  compellable  to  recognise 
them  by  either  of  the  known  methods  of  registration  or  confirma- 
tion dealt  with  in  tit.  vii.  As  the  price  of  this  acknowledgment, 
certain  casualties  came  to  be  payable  to  the  superior  by  the  vassal's 
heir  or  disponee ;  but  as  these  fell  due  at  uncertain  and  unascer- 
tainable  intervals,  and  were  of  uncertain  amount,  they  were  fouod 
to  be  so  inconvenient  that  it  became  common  to  fix  or  tax  the 
amount  of  casualties. 


charters.  The  consent  of  two  CommiBsioners  of  Woods  and  Forests 
is  required  in  order  to  obtain  a  Crown  charter  or  writ  of  novodamus, 
which,  when  revised  and  engrossed  as  in  the  ordinary  case,  is  lodged 
with  the  Queen's  Remembrancer,  and  by  him  transmitted  for  the  royal 
sign  manual,  and  the  signatures  of  two  Lords  of  the  Treasury.  See 
Mow,  t  TiL  §  7. 
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Since  1874  it  Has  been  incompetent  to  grant  feus  with  casuaJties 
uncertain  in  amount  and  payable  at  unascertainable  intervals ;  but 
parties  may  contract  so  as  to  make  the  reddendum  of  a  fee  vary  in 
amount  from  time  to  time,  provided  the  variation,  whether  in  time 
or  amount,  be  capable  of  ascertainment. 

As  regards  old  feus,  either  the  superior  or  the  vassal  may  have 
the  casualties  extinguished.  As  will  be  seen  from  the  clauses  of 
the  Act,  the  extinction  may  be  arranged  by  special  bargain,  or 
the  vassal  may  make  a  single  payment,  varying  with  the  nature 
and  amount  of  the  first  casualty  exigible,  or  the  superior  may, 
instead,  require  him  to  pay,  as  an  additional  feu-duty,  4  per  cent 
annually  on  the  estimated  amount  of  the  redemption-money. 

The  general  scope  of  this  part  of  the  Conveyancing  Act  of  1874 
is,  that  no  greater  sums  shall  be  exigible  than  under  the  old  system, 
and  that,  notwithstanding  the  statutory  entry  implied  in  infefb- 
ment,  the  vassal  shall  not  escape  any  payments  formerly  exigible. 
These  objects,  however,  have  not  been  perfectly  attained ;  see 
F&rrwr'a  Tra,  v.  Bayley,  May  26,  1877,  4  R.  738 ;  and  JRossmore's 
Trs.  V.  Browrdie,  Nov.  23,  1877,  5  R.  201. 

After  the  law  had  been  so  altered  that  a  superior  could  be  com- 
pelled to  receive  a  new  vassal,  whether  an  heir  or  a  disponee,  the 
application  of  the  vassal  to  the  superior  for  an  entry  became  a 
mere  cumbrous  ceremony,  causing  expense  and  often  complicating 
titles ;  and  accordingly  it  has  been  enacted  that  infefbment  duly 
recorded,  or  its  equivalent,  shall  imply  entry,  and  it  has  been  made 
unnecessary  in  any  circumstances  to  apply  to  superiors  for,  and 
unlawful  in  future  for  superiors  to  grant,  any  charter,  precept,  or 
other  writ,  by  progress,  implying  recognition  of  a  new  vassal,  ex- 
cepting always  that  nothing  shall  prevent  the  granting  of  ^'  charters 
of  novodamus,  or  precepts  or  writs  from  Chancery,  or  of  clare  con- 
stat, or  writs  of  acknowledgment." 

As  has  been  already  mentioned,  the  superior  can  enforce  pay- 
ment of  the  sums  exigible  whether  under  old  or  under  new  feus, 
either  by  the  former  methods  or  by  the  new  ones  substituted  for 
them. 

The  fourth  section  of  the  Conveyancing  Act  of  1874  is  the  lead- 
ing one  on  this  branch  of  the  law ;  see  Appendix. 

Besides  the  cases  just  cited,  the  most  important  decisions  that 
have  been  pronounced  on  its  interpretation  are  : — Mags,  of  Edin- 
burgh V.  Whitehead,  May  18,  1876,  3  R.  663;  Mags,  of  Edinburgh 
V.  Edinburgh  JRoperie  Co.,  Nov.  12,  1878,  6  R.,  H.L.,  1 ;  Lamont 
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y.BaiJan's  Trs.,  Feb.  28,  1879,  6  R  1416  (aff.  Feb.  27,  1880, 
17  8c  L.  R  416) ;  Siurrock  v.  SmUh  w  Carruth&rs,  May  21, 1880, 
17  Sa  L.  Eep.  562. 


TIT.  VL— OF  THE  RIGHT  WHICH  THE  VASSAL  ACQUIRES 

BY  GETTING  THE  FEU. 

1.  Under  the  dominiv/ra  utile,  which  the  vassal  acquires  D(minium 
oy  the  feudal  right,  is  comprehended  the  property  of  what-  "     '  (^^ 
ever  is  considered  as  part  of  the  lands,  whether  of  houses,  ^^en^^T" 
woods,  enclosures,  &c.,  above  ground ;  or  of  coal,  limestone,  under  it. 
JJiunerals,  &a,  underground.     Mills  have  by  the  generality  muu, 
of  our  lawyers  been  deemed  a  separate  tenement,  and   so         ^5) 
not  carried  by  a  charter  and  disposition,  without  either  a 
8p6cial  clause  conveying  mills,  or  the  erection  of  the  lands 
into  a  barony.     It  must  be  admitted  that  a  mill  is  capable  of 
being  made  a  separate  tenement  by  separating  it  from  the 
J^iidsby  a  disposition,  since  it  is,  in  that  case,  susceptible 
of  a  seisin;  but  before  such  separation  it  is  entirely  qvcestio 
^v/ntatis  whether  it  will  be  carried  by  a  conveyance  of  the 
^ds;  and  it  is  certain  that  if  a  proprietor  builds  a  mill  on 
his  own  lands  it  will  be  carried  by  his  entail,  or  by  a  retour, 
^thont  mentioning  it(a)    If  the  lands  disponed  be  astricted, 
^  thirled  to  another  mill,  the  purchaser  is  not  allowed  to 
knild  a  new  corn-mill  on  his  property,  even  though  he 
rtould  offer  security  that  it  shall  not  hurt  the  thirle ;  which 
is  introduced  for  preventing  daily  temptations  to  fraud; 
VrquhaH  v.  TuUoch,  1754,  M.  16,028. 

2.  Proprietors  are  prohibited  to  build  dovecotes  unless  Doveootet. 
their  yearly  rent,  lying  within  two  miles  thereof,  extend  to         (7j 
ten  cbalders  of  victual ;  1617,  c.  19.    All  dovecotes  are  pre- 
sumed to  have  been  built  before  this  prohibition,  if  the  con- 
trary be  not  proved.    A  purchaser  of  lands  with  a  dovecote 
is  not  obliged  to  pull  it  down  though  he  should  not  be 

(a)  The  Conrt  found  that  mills  were  carried  by  a  disposition  of  the 
lands  with  parts  and  pertinents ;  Boh  v.  JRotTuay,  1777,  M.  App.  "  Part 
and  Pert"  1;  Haile8  756. 
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[b.  II. 


Right  of 
brewing. 

(6,8) 


Steel-bow 
goods. 

(12) 


Etgalia, 

(13,  16) 

Gold  and  sil- 
ver mines. 


qualified  to  build  ono  in  terms  of  the  Act ;  but  if  it  becomes 
ruinous,  he  cannot  rebuild  it;  Kinloch  v.  Wilson,  Jan.  19, 
1731,  M.  3601.  The  right  of  brewing,  though  not  expressed 
in  the  grant,  is  implied  in  the  nature  of  property,  Niahet  v. 
Robertson,  1681,  M.  15,007 ;  as  are  also  the  rights  of  fishing, 
fowling,  and  hunting,  in  so  far  as  they  are  not  restrained  by 
statute.  (6)  Steel-bow  goods,  i.e.,  corns,  straw,  cattle,  or 
instruments  of  tillage,  delivered  by  a  landlord  to  the  tenant 
upon  his  entry,  for  the  like  in  quantity  and  quality  to  be 
redelivered  to  him  at  the  end  of  the  lease,  pass  with  the 
lands  to  the  purchaser,  if  the  purchase  be  made  by  a  rental ; 
for  as  the  tenant  has  been  thereby  enabled  to  give  a  higher 
rent,  for  which  the  purchaser  is  presumed  to  pay  a  just  price, 
the  purchaser  would  lose  that  very  rent  for  which  he  has 
paid  if  the  steel-bow  goods  were  not  esteemed  part  of  his 
purchase ;  but  in  a  bargain  which  is  made  without  reference 
to  a  rental,  the  steel-bow,  which  is  in  itself  a  moveable 
subject,  is  not  carried  by  the  disposition. (c) 

3.  There  are  certain  rights  naturally  consequent  on  pro- 
perty, which  are  deemed  to  be  reserved  by  the  Crown  as 
regalia,  unless  they  be  specially  conveyed.  Gold  and  silver 
mines  are  of  this  sort.  The  first  universally ;  and  the  other, 
where  three  halfpennies  of  silver  can  be  extracted  from  the 
pound  of  lead,  1424,  c.  12  (three  halfpennies  in  the  reign  of 
.  James  I.  were  equal  to  about  two  shillings  five  pennies  of 
our  present  Scots  money,  according  to  Mr.  Ruddiman,  Pref 
to  Diplom.  Scot.,  p.  82).  These  were  by  our  ancient  laws 
annexed  to  the  Crown;  but  by  an  unprinted  Act,  1592,  No. 
12,(d)  they  are  dissolved  from  it;  and  every  freeholder  (that 
is,  as  to  this  question,  every  proprietor,  though  he  should 
hold  his  lands  of  a  subject,  D,  Argyll  v.  Murray,  Dec  8, 
1739,  M.  13,526)  is  entitled  to  a  grant  of  the  mines  within 


(6)  See  above,  il  1,  6,  note. 

(c)  Seats  in  a  parish  church  and  Ben'itudes  (Beirs  Pr.  744,  745)  and 
trout-tishing  (i6.,  Mackenzie  v.  Rose,  May  29,  1830,  8  S.  816,  alf.  May  14, 
1832,  6  W.  &  S.  31 ;  Macdonald  v.  Farquharson,  Dec.  14,  1836,  16  S. 
259)  pass  as  pertinents  of  lands  without  express  mention, 

(d)  Thomson's  Acts,  vol.  iii.  pp.  556-558. 
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his  owD  lands,  with  the  burden  of  delivering  to  the  Crown  a 
tenth  of  what  shall  be  brought  up ;  E.  Hopetoun  v.  Officers 
o/Sto^,  Jan.  12,  1750,  M.  13,527.  This  unprinted  statute 
mentions  also  tin  and  copper  mines  as  if  these  were  inter 
ngalia, 

4  Salmon-fishing  is  likewise  a  right  understood  to  be  Salmon- 
reserved  by  the  Crown  if  it  be  not  expressly  granted  ;(g)  but    ^^' 
forty  years'  possession  thereof,  where  the  lands  are  either         ^^^^ 
erected  into  a  barony,  or  granted  with  the  general  clause  of 
fishings,  establishes  the  full  right  of  the  salmon-fishing  in 
the  va88al.(gr)     A  charter  of  lands,  within  which  any  of  the  Forestry. 
King's  forests  lie,  does  not  carry  the  property  of  such  forest         (14) 
to  the  vassal.      In    charters   granted   with    a   right   of   a 
free  forestry,  the  vassal  was  entitled  to  the  privileges  belong- 
ing to  a  kings   forest,  which   see  in  1592,  c.  128;   1594, 
c  210.    These  were  so  grievous  to  the  neighbouring  pro- 
prietors that  the  Court  of  Session  gave  their  opinion  for 
applying  to  the  Crown  against  the  future  erection  of  lands 

(<)  The  right  of  the  Crown  to  salmon-fiflhings  on  the  open  sea-coast 
of  Scotland,  not  granted  to  subjects,  was  established  by  Commrs.  of 
^oodi,  <^c  V.  QammeU,  March  6,  1861,  13  D.  854,  aff.  March  28,  1869, 
3  Hacq.  419. 

(g)  **  The  possession  being  held  to  explain  the  ambiguous  grant ; 

^^  of  Queen$berry  v.  Stormonth,  1773,  M.  14,251.    But  possession 

'^'wely  by  rod-fishing  is  insufficient ;  Milne  v.  Smithf  Nov.  23,  1850,  13 

R  112.    An  opinion  was  expressed  in  Abercromby  v.  Breadalbatie  (July 

ifiy  1843,  5  D.  1389),  that  possession  of  salmon-fishings  by  rod  and  spear 

i  insufficient  to  found  a  prescriptive  title." — Moir.     See  Stuart  v. 

M^Bamety  March  30,  1867,  6  Macph.  763;  Ramsay  v.  D.  of  Roxburgh, 

Feb.  9,  1848, 10  D.  661 ;  D.  of  Sutherland  v.  Ross,  June  11,  1836,  14  S. 

960.    **  The  right  of  fishing  in  a  river  implies  a  right  of  access  to  the 

banks,  even  over  the  ground  of  other  proprietors  ;  Miller  v.  Blair^  Nov. 

28, 1825,  4  S.  214;  though  the  right  must  be  exercised  in  the  way  least 

oppressive  to  the  adjoining  heritor.    But  a  right  to  use  the  river  banks 

to  rod-fiflhings  is  not  implied  in  the  right  of  net  and  coble  fishing ; 

ChUkrie  v.  Dunbar,  June  27,  1866,  17  D.  1002  (see  the  more  recent 

dedsion,  D.  of  Richmond  v.  E.  of  Seafield,  Feb.  16,  1870,  8  Macph.  630). 

The  right  of  trout-fishing  must  be  an  accessory  of  lands,  or  the  subject 

of  express  permission  or  lease  by  the  proprietor  of  lands ;  it  is  not 

a  privilege  which  can  be  acquired  by  the  public  by  prescription,  even 

wheie  there  is  a  public  footpath  along  the  bank  of  a  river ;  Ferguson 

r.  Sheriff,  July  18, 1844,  6  D.  1363."— MoiR. 
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[R  IL 


SapubliecB 
now  inter 
rtgaUot 

(17) 


Right  of  free 
port* 


Pertinents. 
(3) 


into  a  forestry;  M.  Athole  v.  L.  Faskelliey  June  24,  1680, 
UL  4653.(A) 

6.  All  the  subjects  which  were  by  the  Boman  law  ac- 
counted res  pvblicce,  as  river8,(i)  highway8,(A;)  ports,(Q  &a, 
are,  since  the  introduction  of  feus,  held  to  be  vnter  regalia, 
or  in  patrimonio  prindpia ;  and  hence  encroachment  upon  a 
highway  is  said  to  infer  purpresture ;  R  M.,  1.  2,  c.  74,  §  1. 
No  person  has  the  right  of  a  free  port  without  a  special 
grant,  which  implies  a  power  in  the  grantee  to  levy  anchor- 
age and  shore  dues,  and  an  obligation  upon  him  to  uphold 
the  port  in  good  condition.  In  this  class  of  things  our  fore- 
fathers reckoned  fortalices  or  small  places  of  strength, 
originally  built  for  the  defence  of  the  country,  either  against 
foreign  invasions,  or  civil  commotions ;  but  these  now  pass 
with  the  lands  in  every  charter.(m) 

6.  The  vassal  acquires  right  by  his  grant,  not  only  to  the 
lands  specially  contained  in  the  charter,  but  to  those  that 
have  been  possessed  forty  years  as  pertinent  thereof  :(ti)  but 


(h)  Exclusive  right  to  oyster  and  mussel  fishings  also  requires  express 
grant,  or  forty  years'  possession  on  a  general  title,  or  may  be  established 
under  the  authority  of  the  Board  of  Trade ;  Bell's  Fr.  646 ;  31  &  32 
Vict.  c.  45. 

(t)  QraiU  v.  Gordon,  1781,  M.  12,820,  aff.  2  Pat.  682 ;  (hlqukoun  v. 
Mag$.  of  Dumbarton,  1793,  M.  12,827 ;  L.  Adv.  v.  Clyde  Trs,,  Jan.  23, 
1849, 11  D.  391,  H.  L.,  March  12,  1852,  1  Macq.  46. 

(k)  Bell's  Pr.  669  et  seq. 

(0  Mage,  of  Camphelton  v.  Gcdbraith,  Dec.  14,  1844, 7  D.  220 ;  Officere 
of  StaU  V.  Christie,  Feb.  2,  1854  ;  16  D.  454.  The  right  to  make  a  hai^ 
boiu:  does  not  import  a  right  of  property  in  the  solum  on  which  it  is 
placed ;  Scrahster  Harbour  Trs,  v.  Sinclair,  March  16, 1864,  2  Macph. 
884.  As  to  the  Crown's  right  in  the  foreshores,  see  Lord  Advocate  v. 
Agnew,  Jan.  11,  1873,  11  Macph.  309. 

(m)  The  right  of  ferry  is  also  vested  in  the  Crown  for  public  use ;  but 
though  the  Crown  may  grant  a  private  right  of  ferry,  it  cannot  by  doing 
so  interfere  with  navigation ;  Bell's  Pr.  645,  652 ;  Ferguson  v.  Brad^ 
Jan.  18,  1815,  F.C. ;  Mags,  of  Kirkcaldy  v.  Oreig,  May  21,  1851,  13  D. 
975;  IVeir  v.  Aiton,  May  25,  1858,  20  D.  968.  A  grant  of  barony  is  a 
title  on  which  a  right  of  ferry  may  be  acquired  by  prescription ;  D.  of 
Montrose  v.  M'Intyre,  March  10,  1848,  10  D.  896. 

(n)  "  The  grant  of  the  lands  includes  all  parts  and  pertinents  even 
without  these  words  being  added ;  Gordon  v.  Grant,  Nov.  12,  1858,  13 
D.  1.    Parts  and  pertinents  include  not  merely  the  natural  appendages  to 
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(1)  If  the  lands  in  the  grant  are  marked  out  by  special  limits, 
the  vassal  is  circumscribed  by  the  tenor  of  his  own  right, 
which  excludes  every  subject  without  these  limits  from  being 
pertinents  of  the  lands ;  Young  v.  Carmichael,  Nov.  17, 1671, 
M.  9636.(o)  (2)  A  right  possessed  under  an  express  infeft- 
ment  is  preferable,  casteris  paribus,  to  one  possessed  only  as 
pertinent.  (3)  Where  neither  party  is  infeft  per  eapreaaum, 
the  mutual  promiscuous  possession  by  both  of  a  subject  as 
pertinent,  resolves  into  a  commonty  of  the  subject  possessed : 
but  if  one  of  the  parties  has  exercised  all  the  acts  of  property 
of  which  the  subject  was  capable,  while  the  possession  of  the 
other  was  confined  to  pasturage  only,  or  to  casting  feal  and 
divot^  the  first  is  to  be  deemed  sole  proprietor,  and  the  other 
to  have  merely  a  right  of  servitude. 

7.  As  barony  is  a  nomen  univeraitatia,  and  unites  the  PriTileget  of 
several  parts  contained  in  it  into  one  individual  right,  the       ^^' 
general  conveyance  of  a  barony  carries  with  it  all  the  different         '^^^ 
tenements  of  which  it  consists,  though  they  should  not  be 
specially  enumerated  (and  this  holds  even  without  erection 
into  a  barony,  in  lands  that  have  been  united  under  a  special 
name;  Lord  Borthwick  v.  Gallowshiels,  March  23, 1622, 1  B. 
S.  2).     Hence,  likewise,  the  possession  by  the  vassal  of  the 
smallest  part  of  the  barony-lands  preserves  to  him  the  right 
of  the  whole.    The  privilege  of  barony,  though  it  carries  no 
right  of  itself  to  the  regalia  without  a  special  grant,  has  the 
effect  to  transmit  from  the  baron  to  his  heir  or  successor 


the  landi^  tadi  as  woods,  mines,  minerals,  coals,  and  quarries,  but  rights 
of  aenritade,  or  even  commonty  in  other  lands,  or  separate  tenements, 
"viiich  have  become  pertinents  of  the  land  disponed  by  a  course  of  pre- 
•eription;  Inst.  ii.  6,  3.  'Separate  fiEirms  or  tenantries,  though  not 
fbnnerly  reputed  to  belong  to  the  land  conveyed,  may  be  carried  if 
posKesed  as  pertinent  beyond  the  memory  of  man ; '  and  even  ground 
inclnded  in  the  titles  of  another ;  see  JEarl  of  Fif^s  Trs.  v.  Cuming,  Jan. 
16, 1830,  8  &  326."— MoiB. 

(o)  *'  The  proprietor  of  a  barony,  with  a  clause  of  parts  and  pertinents, 
bat  whoae  titles  describe  his  lands  as  lying  within  a  particular  parish,  can- 
not acquire  by  prescriptive  possession  any  right  of  common  property  in 
lands  lying  beyond  that  parish ;  Hq>bum  v.  2>.  of  Gordon^  Nov.  25, 1823, 
2  S.  525.  And  the  anthority  of  that  case,  though  disputed,  was  confirmed 
in  €hrdon  Y.  Grant,  Nov.  12, 1850, 13  D.  1."— MoiR. 


190  OF  THE  vassal's  RIGHT  [B.  Ill 

such  of  them  as  the  baron  himself  had  formerly  a  right  to ; 
E,  Argyll  v.  Campbdl,  Jan.  15, 1668,  M.  9631.(p) 
<20, 21)  8.  The  vassal  is  entitled,  in  consequence  of  his  property, 

to  levy  the  rents  of  his  own  lands,  and  to  recover  them  from 
his  tenants  by  an  action  for  rent  before  his  own  Court ;  and 
from  all  other  possessors  and  intromitters,  by  an  action  of 
maills  and  duties  before  the  sheriflf.  He  can  also  remove  from 
his  lands  tenants  who  have  no  leases,  and  he  can  grant  tacks 

Tack  or  lease,  or  leases  to  Others.  A  tack  is  a  contract  of  location,  whereby 
the  use  of  land,  or  any  other  immoveable  subject,  is  set  to 
the  lessee  or  tacksman  for  a  certain  yearly  rent,  either  in 
money,  the  fruits  of  the  ground,  or  services.     It  ought  to  be 

Verbal  taok.  reduced  into  writing,  as  it  is  a  right  coDceming  lands.  Tacks, 
therefore,  that  are  given  verbally,  to  endure  for  a  term  of 
years,  are  good  against  neither  party  for  more  than  one  year ; 
Keith  V.  JohTiston'a  Tenants,  July  16,  1636,  M.  8400.(5)  An 
obligation  to  grant  a  tack  is  as  effectual  against  the  granter 
as  a  formal  tack.(r)  A  liferenter,  having  temporary  property 
in  the  fruits,  may  grant  tacks  to  endure  for  the  term  of  his 
own  liferent. 


(2?)  See  above,  t.  iii.  s.  22. 

(g)  "  Even  in  the  case  of  a  verbal  lease  for  years,  if  some  extraordinary 
expenditure  has  been  made  by  the  tenant  unequivocally  referable  to  the 
verbal  contract,  such  as  the  erection  of  a  house  and  offices  or  the  payment 
of  a  large  grassum,  this  will  prevent  the  landlord  from  ousting  the  tenant, 
and  will  support  the  right  of  the  latter  to  the  full  endurance  of  the  lease. 
If  the  lease  be  in  writing,  though  defective  in  its  formalities,  it  is  rendered 
binding  on  the  granter  and  his  heirs  by  rei  intervenitu,  *.«.,  by  something 
done  on  the  faith  of  the  lease  by  the  tenant ;  and  even  against  singular 
successors  if  the  lease  be  special  and  definite  in  subject,  in  rent,  and  in 
duration,  and  if  possession  has  followed  on  the  informal  lease." — Mom. 
See  Murdoch  v.  AfotV,  June  18,  1812,  F.C. ;  Macrorie  v.  M^Whirter,  Dec. 
18, 1810,  F.C. ;  Spencer,  Sutherland,  S  Co.  v.  Hay,  Dec.  12, 1846, 8  D.  283 ; 
Pratt  V.  Abercromby,  Nov.  18, 1868,  21  D.  19.  Before  rei  interventus  can 
have  the  effect  of  validating  a  verbal  lease  for  a  term  of  years,  it  seems 
that  there  must  be  evidence  by  writ  or  oath  of  party  of  a  consensus  in 
idem  placUum,  or  concluded  agreement ;  Fraser  v.  Brehner,  Feb.  10, 1857, 
19  D.  401 ;  Waller  v.  Flint,  Feb.  20, 1863, 1  Macph.  417  ;  Einslie  v.  Duff, 
.Tune 2, 1865, 3  Macph.  854 ;  Fmvlie  v.  M'Lcan,  Jan.  8, 1868, 6  Macph.  254. 

(r)  Garioch  v.  Forbes,  1850,  M.  15,177;  ArbuthnoUx.  Campbell,  1793, 
Hume  785. 
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9.  The  tacksman's  right  is  limited  to  the  fruits  which  What  is  in- 
spring  up  annually  from  the  subject  set,  either  naturally  or  right  of  taok. 
by  the  industry  of  the  tacksman;  he  is  not,  therefore,  entitled      ^22, 23) 
to  any  of  the  growing  timber  above  ground,  and  far  less 

to  the  minerals,  coal,  clay,  &c.,  under  ground,  the  use  of 
which  consumes  the  substance ;  Colquhoun  v.  Watson,  Feb. 
15, 1668,  M.  15,253.(8)     Tacks  are,  like  other  contracts,  per-  Tacks,  though 
sonal  rights  in  their  own  nature,  and  consequently  ineffectual  personal, 
against  singular  successors  in  the  lands,  whose  right  reaches 
to  the  removing  of  tenants  from  their  own  property,  notwith- 
standing any  tack  they  may  have  got  from  the  former  pro- 
prietor.    To  make  tacks  real,  they  were  sometimes  executed  are  now  in  cer- 
of  old  in  the  form  of  charters,  and  perfected  by  seisin ;  but  real  righte. 
all  tacks  were,  by  1449,  c.  17,  for  the  encouragement  of 
agriculture,  declared  effectual  to  the  tacksman  for  the  full 
time  of  their  endurance,  into  whose  hands  soever  the  lands 
might  come. 

10.  To  give  a  written  tack  the  benefit  of  this  statute,  it  Reauiiritea  of  a 
must  mention  the  special  tack-duty  payable  to  the  proprietor, 

which,  though  small,  if  it  be  not  elusory,(^)  secures  the  tacks-      ^^*  ^^^ 
man ;  and  it  must  be  followed  by  possession,  which  supplies  U  must  be 

...  foUowed  by 

the  want  of  a  seisin :  if  therefore  the  setter  or  lessor  shall  be  possession; 
divested  of  the  property  before  the  term  of  the  tenant's  entry, 
the  tack  is  not  good  against  a  singular  successor ;  for  a  ten- 
ant can  have  no  possession  on  his  tack  till  that  term ;  John- 
Monev.  Cullen,  M.  15,231.(u)    If  a  tack  does  not  express  the 


(«}  So  found  as  to  coal,  Smith  v.  Macgill,  1768,  M.  15,266 ;  shell-marl, 
Bdhwu  V.  Jervice,  1773,  M.  15,267 ;  sea-ware  for  the  manufacture  of  kelp, 
Campbell  v.  Campbell^  1795,  M.  9646 ;  saugh  or  willow-trees  of  a  large  size, 
Bogu^  V.  Wighi^  1806,  M.  App. "  Planting,"  2.  Neither  is  an  agricultural 
tenant  entitled  to  angle  for  trout  in  a  pond  within  his  farm ;  Maacujdl  v. 
Copland,  Nov.  20, 1868,  7  Macph.  142. 

(t)  **  This  is  a  term  somewhat  difficult  to  define,  and  on  which  the 
cases  do  not  throw  much  light.  It  is  certain  (1)  that  the  stipulated  rent 
may  be  far  below  the  true  value  of  the  farm ;  and  (2)  that  although 
a  graasum  has  been  taken,  which  of  course  diminishes  the  amount  of  the 
rent,  the  lease  is  still  good  against  a  singular  successor,  except  in  cases  of 
entaiL"— MoiB. 

(«)  BedJuad  v.  Kerr^  1792,  Bell's  8vo  Cases,  202, 3.  Pat.  317  ;  see  Pratt 
v.  Ahercwmbf,  Nov.  18, 1868,  21  D.  19. 
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term  of  entry,  the  entry  will  commence  at  the  next  term 
after  its  date,  agreeably  to  the  rule,  qiu>d  puri  debetur,  prcB- 
aenti  die  debetur.  If  it  does  not  mention  the  ish,  i.e.,  the 
term  at  which  it  is  to  determine,  it  is  good  for  one  year  only ; 
but  if  the  intention  of  parties  to  continue  it  for  more  than 
one  year  should  appear  from  any  clause  in  the  tack,  e.g,,  if 
the  tenant  should  be  obliged  to  lead  annually  a  certain  quan- 
tity of  coals,  it  is  sustained  for  two  years  as  the  Tninimum; 
andtheiih  Ridpoth  V.  FAife,  Nov.  22,  1737,  M.  15,196.(aj)  Tacks 
5^^^  granted  to  perpetuity,  or  with  an  indefinite  ish,  have  not  the 

benefit  of  the  statute;  Dobie  v.  Stevenson,  June  1666,  M. 
1283.  (^)     If  a  tack  has  the  essential  characters  of  a  contract 

(x)  Cla/rk  v.  LamtynJt^  Jan.  27, 1816,  F.C. ;  Biissdl  v.  Frun^  May  14, 
1835, 13  S.  752  ;  M'Leod  v.  UrquhaH,  1808,  Hume  840. 

(y)  *'  A  lease  of  very  long  endurance,  such  as  1260  years,  has  been  sus- 
tained against  the  granter  and  his  heirs,  but  no  rule  has  yet  been  fixed  as 
to  duration  in  questions  with  singular  successors.  It  does  not  appear  that 
the  criterion  adopted  under  entail  prohibitions,  which  annul  long  leases 
as  alienations,  can  be  applied  to  leases  granted  by  fee-simple  proprietors. 
*  The  common  term,'  says  Mr.  Bell  (Pr.  1195),  *  is  nineteen  years,  which, 
.  whether  it  corresponds  to  any  physical  revolution  of  the  seasons  or  not, 
seems  to  give  no  recognised  rotation  of  crops.  A  double  term  of  nineteen 
or  thirty-eight  years  has  been  usually  recognised  as  fit  for  improving 
leases,  while  in  mineral  or  coal  leases  a  longer  term  still  has  been  common, 
having  regard  to  the  extraordinary  expense  and  slow  returns.  Long  terms 
have  also  been  sanctioned  as  suitable  to  building  leases  where  a  large  ex- 
penditure is  necessary  at  the  first,  and  the  houses  built  remain  long  habit- 
able. Amidst  these  varieties,  it  may  perhaps  be  held  that  leases  for  the 
usual  period,  either  of  agricultural  or  improving  leases,  will  be  good 
against  singular  successors  ;  that  liferent  leases,  or  leases  for  a  term  ter- 
minating in  a  liferent,  will  be  effectual ;  that  building  leases  for  such 
reasonable  term  as  to  indemnify  the  expense  will  be  protected,  and  that 
mining  leases  may  be  greatly  prolonged.'  Though  this  leaves  the  matter 
somewhat  indefinite,  I  do  not  think  the  doctrine  as  to  the  duration  of 
leases  which  will  be  effectual  against  a  singular  successor  can  be  more 
specifically  laid  down.  A  lease,  however,  for  a  period  of  five  years,  con- 
taining an  obligation  to  renew  for  other  five  years,  ^etsicin  infinitum^'  was 
held  invalid  against  singular  successors;  Crichton  v.  Viscount  of  Ayr, 
July  26, 1631,  M.  11,181.  And  a  lease  to  a  person  during  his  life,  and  to 
his  heir  during  his  life,  containing  an  obligation  on  the  lessor  and  his 
successor  in  all  time  coming  to  grant  leases  to  the  lessee's  heirs,  was  set 
aside  ;  Oswald  v.  Eobb,  July  20,  1688,  M.  15,194.  Altliough  in  Wight  v. 
Earl  of  Hopetoun,  Nov.  17,  1763,  M.  10,461  and  15,199,  a  lease  of  thia 
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it  is  effectual  against  the  granter,  and  his  heiis,  though  it 
shonld  have  none  of  the  solemnities  necessary  to  bring  it 
within  the  statute,  6.^.,  though  it  were  granted  for  perpetuity 
{Orichian  v.  L.  Air,  July  26,  1631,  M.  11,182),  or  were  not 
clothed  with  possession. 

IL  Though  this  act  mentions  only  tacks  of  land,  custom  Tiobiof  miUi; 
has  by  analogy  extended  it  to  tacks  of  mills,  salmon-fishings,      /^r  26) 
and  collieries,  all  which  are  subjects  fiiTido  annexa;(z)  but 
tacks  of  houses  within  borough  do  not  £sJl  within  the  act,  and  of  honBM 
because  these  are,  by  the  more  common  practice,  set  from  bonmsh. 
year  to  year;  Bae  v.  FMayson,  Feb.  6,  1680,  M.  10,211 
and  15,216.(a)    The  statute  does  not  defend  the  tacksman 
i^ainst  the  landlord's  superior,  when  the  fee  opens  to  him 
by  non-entry;  for  the  superior  is  not  bound  to  regard  any 
deed  of  his  vassal  not  consented  to  by  himself;  but  upon 
the  hei/s  entry,  the  tacksman's  right,  which  before  lay 
dormant,  revives,  and  continues  for  as  maoy  years  as  the 
tack  had  to  run  when  he  was  first  excluded.    The  same 
doctrine  obtained  in  ward. 

12.  If  the  tack-duty  be  made  payable,  not  to  the  setter  A  olwue  of 
himself  but  to  one  of  his  creditors;  or  if  the  tacksman  be  rent,if  g;ood 
allowed  retention  thereof  by  his  lease  in  payment  of  a  debt  JHSS^X 
due  to  himself  by  the  setter,  such   clause  is  imavailable 


(29,28) 


kind  was  siutained  against  a  smgalar  successor,  this  was  on  the  groiind 
that  he  had  accepted  of  a  disposition  of  the  lands  with  an  exception  of  the 
lease  in  the  danse  of  warrandice." — ^Moir.  Compare  Earl  of  Hopetoun 
v.  Wighiy  July  10, 1863,  1  Macph.  1097,  aff.  May  27, 1864,  4  Macq.  729, 
8  Macph.  (HIi.)  35  ;  Earl  of  HopeUmn  v.  Hunter's  Trs.,  July  10,  1863, 
1  Macph.  1074,  rev.  Jnne  13, 1865,  4  Macq.  972,  5  Macph.  (H.L.)  50. 

(s)  **  A  lease  of  game,  though  followed  by  possession,  is  not  effectual 
against  mngnlar  successors  ;  Pollock^  C^Umour,  S  Co.  v.  Harvey^  June  5, 
1828,  6  S.  913.  At  the  same  time  opinions  have  been  expressed  that  a 
lease  of  game  for  nineteen  years,  granted  by  an  heir  of  entail,  would  be 
good  against  a  succeeding  heir  of  entail,  though  not  falling  within  the 
winds  of  the  Act  1449. — See  note  of  Lord  Ardmillan  in  Earl  of  Fifths  7V«. 
V.  fFOfOis  Dec  14, 1859,  22  D.  191.''~MoiR.  A  lease  of  land  with  the 
game,  when  the  agricultural  value  is  nil,  and  the  true  object  of  the  lease 
li  the  game,  is  valid.  See  Fargrihanon  v.  Farqvhanon,  Nov.  3, 1870, 
9Maq>h.66. 

(a)  The  contmy  was  decided  in  Wadddl  v.  Brown,  M.  10,309 ; 
M*Arikmr  r.  Smpmm,  1804^  M.  16,181 

O 
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against  singular  successors  ;(&)  for  the  statute  was  only  de- 
signed to  secure  tacksmen  in  their  possessions,  not  the  credi- 
tors to  whom  the  tack-duty  might  be  made  payable.  The 
contrary  doctrine  would  render  tacks  equal  to  rights  of  wad- 
sety  and  consequently,  as  tacks  need  not  be  registered,  would 
destroy  the  security  intended  for  purchasers  by  the  records. 
Singular  successors,  therefore,  can  in  such  case  sue  the  tacks- 
men for  the  duties  contained  in  their  tacks ;  but  where  the 
tacksman  himself  is  the  creditor,  the  clause  of  retention  will 
defend  him  as  to  all  tack-duties  prior  to  litiscontestation,  or 
other  legal  interpellation ;  Mactavish  v.  M*Lauchlam,^  1748, 
M.  1736  and  15,248.  Tacks,  being  quodarrmvodo  real  rights, 
entitle  the  tacksman  to  an  action  of  maills  and  duties,  or  of 
removing,  against  possessors ;  and  if  he  has  been  seven  years 
in  possession  upon  his  tack,  he  has  the  benefit  of  a  possessory 
judgment,  whereby  he  may  continue  his  possession,  even 
against  one  having  a  preferable  right,  till  his  tack  be  formally 
reduced ;  iv.  i.  25. 
Tacki  are  13,  Tacks  necessarily  imply  a  ddectus  personcB,  a  choice 

by  the  setter  of  a  proper  person  for  his  tenant    Hence  the 
^  ^    '       conveyance  of  a  tack,  which  is  not  granted  to  assignees,  is 
ineffectual  without  the  landlord's  consent(o)    A  right  of  tack, 

(6)  Boss  V.  a  Sutherland,  June  21, 1838, 16  S.  1179.  "There  may, 
however,  be  a  right  of  retention  stipulated  in  the  lease,  not  for  debt  or 
interest  of  debt  due  by  the  landlord,  but  for  obligations  laid  on  the  land- 
lord by  the  lease  and  connected  with  the  lands  let  («.^.,  completion  of 
fences,  building  of  farm  offices,  expense  of  draining  or  enclosing).  Effect 
has  been  given  to  the  right  of  retention  of  rent  on  such  grounds,  where 
there  was  no  stipulation,  but  merely  a  local  custom  to  that  effect ;  Arlndk- 
not  V.  Colquhoun,  1772,  M.  10,424."— MoiR.  BeU  v.  LamorUy  June  14^ 
1814,  F.C. ;  see  Bell's  Com.  L  74  (892  Shaw's  ed.^  Bell's  Pr.  1202  ;  Dads 
V.  Fortune,  Feb.  4, 1864,  16  D.  47a 

(e)  This  does  not  apply  to  leases  of  urban  tenements,  which  are  assigii- 
able  without  the  landlord's  consent ;  Aitchison  v.  Berry,  1748,  M.  10,405, 
Elch.  **  Tack,"  13,  Notes,  444 ;  Anderson  v.  Alexander  and  Miller,  July  10, 
1811,  F.C.  "  At  first,  in  agricultural  subjects,  even  the  heir-at-law  of  the 
tenant  was  held  to  be  excluded ;  but  now  tacks  pass  to  heirs  though  not 
mentioned.  The  term  is  still  held  to  mean  merely  the  heir-at-law,  and  to 
exclude  the  right  of  the  tenant  to  name  any  party  as  heir  if  the  landlord 
object.  It  iBJtLs  tertii,  however, fortheheir-at-law to  object ;  the  lessor  alone 
is  entitled  to  interfere ;  see  Cunninghamy.  Orieve,  March  8, 1803,  M.  16,298, 


T.  VI.]  ON  GETTING  THE  FEU.  195 

though  it  be  heritable,  falls  under  the  jtis  mariti,  because  it 
cannot  be  separated  from  the  labouring  cattle  and  implements 
of  tillage,  which  are  moveable  subjects;  Hume  v.  Taylor 
Jan.  1734,  M.  6700,  7199,  and  Elch.,  "  Tack,"  2.{d)    A  tack, 

and  App.  *  Tack,'  9, 4  Pat.  571,  6  Pat.  16  ;  and  again  in  Hay  and  Wood^ 
pdrs.,  Dec.  8, 1801,  M.  15,297.  The  implied  exclusion  of  assignees  or  sub> 
tenants  in  proper  agricultural  leases  exists  only  in  leases  of  ordinary  dura- 
tion. If  the  lease  be  for  longer  than  the  usual  nineteen  years,  the  lawimplies 
a  power  of  assigning  or  sub-letting.  This  privilege  is  also  implied  in  life- 
rent  leases,  though,  of  course,  the  right  of  the  assignee  or  sub-tenant  de- 
pends on  that  of  the  cedent  or  sub-lessor,  and  expires  when  his  right 
comes  to  an  end ;  Bell's  Com.  L  77.  In  ordinary  agricultural  leases  the 
implied  exclusion  of  assignees  or  sub-tenants  does  not  exclude  creditors 
from  attaching  the  lease  by  legal  diligence.  Where  a  lease  contains  an 
exclusion  of  assignees  and  sub-tenants,  unless  approved  of  by  the  land- 
lord, it  was  at  one  time  held  that  the  landlord  could  not  arbitrarily  refuse 
his  consent,  and  might  be  compelled  to  receive  the  assignee  if  he  could 
assign  no  good  reason  for  rejecting  him.  But  this  is  now  altered  ;  Muir 
V.  FFtZaon,  Jan.  20,  1820,  F.C. ;  and  the  landlord's  power  of  exclusion  is 
absolute.  The  mere  bankruptcy  of  the  tenant  does  not  bring  the  lease  to 
an  end,  unless  there  be  a  clause  irritating  the  lease  in  that  event  The 
question  whether  in  a  lease  granted  for  manufoicturing  purposes,  an  ex- 
clusion of  assignees  precludes  the  tenant  from  assuming  partners  and  con- 
veying to  them  or  to  the  company,  was  raised  but  not  decided  in  Dick  v. 
HkaiUt,  Feb.  21, 1706, 4  B.  S.  642.  But  there  is  every  reason  to  think  that 
the  judgment  would  now  be  in  favour  of  the  tenant's  right  so  to  deal  with  the 
lease ;  Hunter,  L.  &  T.,  i.  236  (4th  ed.  246).  It  has  been  questioned  whether, 
if  an  urban  lease  be  only  for  one  year,  power  to  assign  or  sub-let  is  to  be 
inferred.  The  opinion  ofMr.  Bell  (Pr.  1274)  is  for  the  aflSrmative.  It  would 
teem  that  the  tenant  of  a  furnished  house  has  no  power  of  assigning  or  sub- 
letting. The  role  that,  in  the  lease  of  an  urban  subject,  there  is  an  implied 
power  to  assign  or  sub-let  cannot  be  applied  to  a  mixed  contract,  which  is 
one  of  lease  as  to  the  house,  and  of  mere  location  or  hiring  as  to  the  furniture. 
It  is  an  open  question  whether,  in  leases  of  mines  or  fishings,  the  exclusion 
of  assignees  or  sub-tenants  is  to  be  implied  if  not  expressed.  When  there 
is  a  power  of  assigning  or  sub-letting,  the  assignee  or  sub-tenant  must  com- 
plete his  title  by  possession.  Mere  intimation  to  the  landlord  is  not  suffi- 
cient. Bat  when  the  assignation  is  complete,  the  liability  of  the  former 
tenant  cesses,  and  the  assignee  comes  in  aU  respects  into  the  place  of  the 
cedent  This  is  contrary  to  Bankton,  Erskine,  and  Ross ;  but  their  doctrine 
JM  cnoneoas ;  Skene  v.  OreenhiUy  May  20,  1825,  F.C,  4  S.  25."— Mora. 

(<l)  ''Theie  is  an  inaccuracy  here  in  stating  that  the  right  of  Uuk  falls 
under  the  ju$  mairiU^  The  yearly  profits,  indeed,  like  the  rents  of  herit- 
able property  fall  nnder  the  jue  mariH^  but  the  right  of  tack  itself  belongs 
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therefore,  granted  to  a  single  woman,  falls  by  her  marriage ; 
because  the  marriage,  which  is  a  l^al  conveyance  thereof  to 
the  husband,  cannot  be  annulled.    This  implied  exclusion  of 
assignees  is,  however,  limited  to  voluntary,  and  does  not  extend 
to  necessary,  assignments,  as  an  adjudication  of  a  tack  by  the 
tacksman's  creditor ;  but  a  tack  expressly  excluding  assignees 
cannot  be  carried  even  by  adjudication;  EUiot  v.  D,  of  Buo* 
Liferent  taeks  cUuch,  VJitJ,  M.  10,329.    Liferent  tacks,  because  they  import 
ue  tMignable.  ^  higher  degree  of  right  in  the  tacksman  than  tacks  for  a 
definite  term,  may  be  assigned,  unless  assignees  be  specially 
excluded :  these,  therefore,  when  granted  to  a  woman,  do  not 
£a.ll  by  marriage,  though  Craig  asserts  the  contrary,  279,  §  6, 
Taokimen  may       1^  ^^  ^  ^^^  ^  fixed  point  whether  a  tacksman  may  sub- 
■'*'*®*'  set  the  lands  without  an  express  power  of  subsetting.     Lord 

(33,34)  Stair  (ii.  9,  §  22)  and  Mackenzie  (h.  t)  affirm  he  cannot; 
but  it  was  adjudged,  Rochead  v.  Moodie,  1687,  M.  10,392,  that 
he  might,  even  where  the  tack  excluded  assignees  per  eX" 
presaum ;  far  more  ought  he  to  have  this  power  where  the 
exclusion  of  assignees  is  only  implied.(6)  A  sub-tack  requires 
the  same  solemnities,  and  has  the  same  effects  as  a  principal 
Effect  of  sub-  tack.  It  defends  against  singular  successors ;  and  the  principal 
*****  tacksman  cannot,  by  renouncing  his  tack  to  the  setter,  hurt 

the  right  of  the  sub-tacksman.  An  assignee  to  a  tack  is 
personally  liable  to  the  setter,  not  only  for  the  current  tack* 
duties,  while  his  assignation  subsists,  but  for  those  that 
remained  unpaid  at  the  date  of  the  assignation ;  for  he  comes 
in  the  place  of  the  cedent,  or  principal  tacksman,  and  so  is 
boimd  as  fully  as  he,  yet  without  extinguishing  the  obliga- 
tions under  which  the  cedent  himself  was  laid  by  the  original 

ezduBively  to  the  wife,  and  cannot  be  attached  by  the  husband  or  hui 
creditors.'* — More.  The  husband  takes  the  lease,  not  as  assignee,  but 
as  administrator  for  his  wife;  QHlon  y.  Mvirhead,  1776,  M.  15,286, 
Hailes  631. 

(e)  Power  to  sub-let  is  implied  in  leases  of '' eztraordinaiy  duration,'' 
and  a  lease  for  thirty-eight  years  has  been  held  to  be  such ;  Simson  v. 
Gray,  1794,  M.  15,294;  FringU  v.  Madagan,  1802,  Hume  1808;  it  does 
not  exist  in  one  for  nineteen  or  twenty-one  years  ;  Alison  v.  Proudfaotf 
1788,  M.  15,290;  E,  Cassilis  v.  Macadam^  1806,  M.  App.  "Tack,"  14; 
unless  permission  or  power  to  sub-let  be  specially  proved ;  B»  Glasgow 
V.  Hamilton,  July  3, 1851,  13  D.  1290. 
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tack.(gr)  A  sub-tacksman  may  pay  his  tack-duty  to  the 
principal  tacksman  whose  tenant  he  is ;  but  the  fietter  is  pre- 
ferable on  it,  in  as  far  as  it  remains  unpaid,  in  a  competition 
with  the  other  creditors  of  the  principal  tacksman ;  Anderson 
V.  Town  ofEdvnbv/rgh,  Jan.  31, 1665,  M.  6235, 

15.  If  neither  the  setter  nor  tacksman  shall  properly  dis-  Tkdt  relooa- 
cover  their  intention  to  have  the  tack  dissolved  at  the  term   ^^ 
fixed  for  its  expiration,  they  are  understood  or  presumed  to      ^^*  ^' 
have  entered  into  a  new  tack  upon  the  same  terms  with  the 
former  (L  14,  loc,  cond.  (19,  2)),  which  is  called  touM  rdoca^ 

Hen,  and  continues  till  the  landlord  warns  the  tenant  to  re- 
move, or  the  tenant  renounces  his  tack  to  the  landlord  ;(A) 
this  obtains  also  in  the  case  of  moveable  tenants,  who  possess 
from  year  to  year  without  written  tacks.  In  judicial  tacks  haa  no  pkoe  in 
set  by  the  Court  of  Session,  where  cautioners  are  always  inter- 
poeed,  tacit  relocation  cannot  subsist  on  the  same  footing  with 
the  written  tack ;  because  the  cautioners  in  these  tacks  are 
loosed  from  their  engagements  at  the  expiration  of  the  term 
to  which  they  had  bound  themselves ;  neither  is  there  any 
deed  of  the  Court  by  which  their  consent  to  continue  such 
tack  can  be  inferred ;  for  they  are  not  in  use  to  warn  their 
tacksmen  to  remove.  Judicial  tacksmen  are  therefore  account* 
able  as  &ctor8  after  the  expiration  of  their  tacks ;  Betkwne, 
Dec  1719  (iur.).(tO 

16.  Rentals  (now  seldom  used)  were  a  sort  of  liferent  Bentili. 
tacks  (arg.  1687,  c.  68),  granted  either  to  the  lineal  sue-      (»7, 38) 
cessors  of  the  ancient  possessors,  or  to  those  whom  the  land- 

li»d  designed  to  favour  as  such,  for  an  easy  or  favourable 
tack-duty.    These  tacksmen  had  the  name  of  kindly  tenants 


(g)  This  is  not  ao.    See  above,  §  13,  note  (e)  fin. 

(2b)  See  infra,  §  19,  note. 

(f)  **  Neither  is  tadt  relocation  implied  in  leases  of  pasture  fields, 
whkh  are  generally  let  from  year  to  year ;  APHarg^  1805,  M.  App. 
'  Bemoving,'  4 ;  and  it  seems  doubtfril  whether  (it  be  so)  in  a  lease  of 
an  aEftble  £Eum  for  one  year.  Probably  the  analogy  of  pasture  fields 
would  be  followed.  In  tacit  relocation,  although  the  parties  are  held 
to  have  renewed  their  contract,  the  former  lease  is  so  far  at  an  end 
that  a  cautioner  under  it  for  the  rent  is  no  longer  liable ;  Forbei  v« 
SalUm^g  Exn^  17S6,  Elch.,  vou  *  Cautioner,'  No.  4.''— Moib. 


M 
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or  rentallers ;  and  at  their  entry  they  paid  a  certain  sum  as  a 
present  to  the  landlord  for  their  right,  more  or  less,  according 
to  the  custom  of  the  barony.     If  the  [rental  was  not  de- 
livered in  writing  to  the  rentallers,  it  could  not  operate 
against  the  landlord's  singular  succes8ors,(A:)  but  an  enrol- 
ment of  the  tenant  as  a  rentaller  in  the  landlord's  rental 
book  was  eflFectual  against  the  landlord  himself  and  his 
A  rentaller       heirs.      A    rentaller   who   assigned   his  right  without  the 
forfeitBhis       landlord's  consent  was  punished  for  his  ingratitude  by  the 
""  forfeiture  of  his  rental ;  whereas  in  common  tacks  there  is 

no  forfeiture,  the  assignation  is  only  null,  except  in  the 
case  of  an  assignation  by  marriage,  which  is  explained 
How  long  above,  §  13.  Where  the  rental  was  granted  to  the  rentaller 
personally,  it  was  found  to  last  only  during  the  joint  lives  of 
the  setter  and  rentaller  {Ayton  v.  Tenants,  July  5,  1625, 
M.  7191),  contrary  both  to  the  nature  of  liferent  tacks  and 
to  the  opinion  of  V.  Stair,  ii.  9,  20.  Where  it  was  granted 
to  the  rentaller  and  his  heirs,  it  determined  upon  the  death 
of  the  first  heir;  Ahav/nay  v.  Aiton,  March  13,  1632,  M. 
15,191,  conformable  to  1.  1 4,  (7.  (fo  U8ufr,  (3,  33).(Q 
Obligation  17.  In  tacks  of  land,  the  setter  is  commoidy  bound  to 

Satacto^o?**^  put  all  the  houses  and  office-houses  necessary  for  the  farm 
^d ;  in  good  condition  at  the  tenant's  entry  ;(m)  and  the  tenant 


(39) 


(i)  As  to  the  effect  of  entry  in  a  rental  followed  by  possession,  but 
without  delivery  of  lease,  see  Canvphdl  v.  WKinnony  March  20,  1867, 
6  Macph.  636,  8  Macph.  (H.L.)  40. 

(Q  There  is  an  exception  in  the  case  of  the  Crown  rentallers  of  Loch- 
maben,  whose  rights  are  perpetual ;  Kindly  TtnanU  of  Lochmaben,  1726, 
M.  15,195  ;  Irving  and  Jop^  1795,  M.  10,316 ;  Ross's  Lectures,  ii.  481. 

(m)  '^  Except  where  it  is  stipulated  that  the  tenant  accepts  them  as 
they  stand.  But  when  once  delivered  there  exists  no  obligation  on  the 
landlord  to  restore  the  houses  or  buildings  if  destroyed  by  inevitable 
accident ;  Walker  v.  Baynt,  May  30, 1811,  F.C.,  rev.  July  3, 1816,6  Pat. 
217.  The  Court  of  Session  went  on  the  brocard  Bes  peril  suo  domino. 
And  as  they  held  the  landlord  to  be  exclusively  the  domiwis,  and  no  fault 
was  attributable  to  the  tenant,  they  considered  the  landlord  liable  to 
rebuild.  In  the  House  ot  Lords  it  was  laid  down  that  the  meaning  of 
the  maxim  was,  that  both  landlord  and  tenant  were  domini,  each  to  the 
extent  of  his  own  interest — the  one  temporary,  the  other  permanent ;  tliat 
therefore  the  loss  must  fall  on  each  according  to  his  interest ;  and  that 
neither  party  was  bound  to  rebuild.    The  judgment,  however,  reserved 
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must  keep  them,  and  leave  them  so  at  his  removal     But  in 

tacks  of  houses,  the   setter  must  not  only  deliver  to  the «» tacla  of 

tenant  the  subject  set,  in  tenantable  repair  at  his  entiy, 

but  uphold  it  in  that  repair  during  the  whole  years  of  the         ^   ' 

tack ;   and  if  it  should  become  insufficient  before  the  ish, 

though  without  the  setter's  fault,  the  tack-duty  must  either 

be  entirely  remitted,  or  suffer  an  abatement  in  proportion  to 

the  damage  sustained  by  the  tenant;   Hamilton,  Jan.  2, 

1667,  M.  10,121 ;  Deans  v.  Cromby,  M.  10,122.(n) 

18.  A  tenant,  if  his  landlord  should  refuse  the  victual-  Obligation  on 
rent  when  offered  in  due  time,  is  liable  only  for  the  prices  *""  *~*^ ' 
as  fixed  for  the  sheriff-fiars  of  that  year ;  but  if  he  has  not       ^       ' 
timeously  offered  his  rent  in  kind,  he  must  pay  the  value  at 
the  ordinary  prices  of  the  country  ;(o)  and,  over  and  above, 
make  good  to  the   heritor  the  damages  incurred  by  him 
through  the  not-delivery,  if,  e.g.,  he  should  be  thereby  dis- 
abled from  performing  a  contract  with  a  merchant  to  whom 
he  had  sold  his  farms.     If  the  inclemency  of  the  weather, 
inundation,  or  calamity  of  war,  should  have  brought  upon 
the  crop  an  extraordinary  damage  (plus  quam  tolerabUe),  the  in  cm  of 
landlord  had,  by  the  Roman  law,  no  claim  for  any  part  of 
the  tack-duty.     If  the   damage   were   more  moderate,  he 
might  exact  the  full  rent;  L.  25,  §  6,  locati  (19,  2).     It  is 
nowhere    defined    what  degree  of  sterility  or  devastation 
makes  a  loss  not  to  be  borne,  but  the  general  rule  of  the 
Roman  law  seems  to  be  made  ours ;  Tacksmen  of  Customs  v. 
Oreenhead,  M.  10,121.(p)     Tenants  are  obliged  to  pay  no  as  to  public 

^  baxdeni; 

to  the  tenant  any  remedy  he  might  have,  either  by  abandonment  of  the 
contract,  or  by  obtaining  an  abatement  of  rent,  neither  remedy  apparently 
being  very  available." — MoiB.  See  D.  of  HamUton^s  Trs,  v.  Fleming, 
Dec.  23,  1870,  9  Macph.  329. 

(n)  Napier  Y,  Ferrier,  June  24, 1847, 9  D.  1354 ;  Lowndes  v.  Buchanan, 
Nov.  17, 1854, 17  D.  63 ;  Qoskirk  v.  Edin.  By.  Access  Co.,  Dec.  19,  1863, 
2  Macph.  383 ;  Kippen  v.  Oppenhevm,  Dec  13, 1847, 10  D.  242.  But  the 
tenant  may  be  barred  by  delay  in  giving  notice  of  defect  or  insufficiency 
from  obtaining  an  abatement  of  rent ;  Thomson  v.  Faxion,  June  6, 1849, 
11  D.  1113. 

(o)  E.  of  Elgin  v.  Wdlwood,  Jan.  3,  1825,  3  S.  422. 

(p)  The  roles  stated  in  the  text  have  been  illustrated  in  the  case  of 
minerals  (although  in  leases  of  mines  it  Ib  usual  to  insert  stipulations 
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cesses  or  public  burdens  to  which  they  are  not  expressly 
bound  by  their  tacks ;  but  the  law  itself  divides  the  burdens 
of  the  schoolmaster's  salary  equally  between  the  proprietor 
and  his  tenants ;  1696,  a  26.{q)  Clauses  were  formerly 
thrown  into  most  tacks  obliging  tenants  to  services  indefi- 
nitely, under  the  name  of  arriage  and  carriage,  or  services 
to  aervioM.  used  and  wont ;  but  by  the  Act  abolishing  ward-holdings(r) 
tenants  are  exempted  firom  'all  services  that  shall  not  be 
specially  mentioned  either  in  their  tacks  or  in  a  separ- 
ate writing  except  mill  services,  (8)  which  continue  as 
formerly.(^) 

providing  for  the  event  of  exhaustion) ;  see  Mwrdo€h  v.  FvUerUmj  Feb. 
12, 1829,  7  S.  404 ;  WhiU  v.  Moncrieff,  March  9,  1849,  11  D.  1031 ; 
Diaon  v.  CcmpbeU,  Feb.  9,  1821,  F.C.,  H.L.,  April  30,  1824,  2  S.  App. 
175 ;  Qowans  v.  Christie^  Feb.  8, 1871,  9  MacpK  485,  aff.  Feb.  14, 1873. 
And  a  material  increase  in  the  stock  of  game  kept  on  the  feam  by  the 
landlord  entitles  the  tenant  to  damages ;  fVemyss  v.  Wilson^  Dec  2, 
1847, 10  D.  194  ;  Morton  v.  Qraham,  Nov.  30, 1867,  6  D.  71 ;  InglU  v. 
Mow'i  TtUors,  Dec.  7, 1871, 10  Macph.  204. 

(q)  The  Act  on  this  subject  now  in  force  is  35  &  36  Vict  c.  62,  §  78. 
The  same  division  takes  place  in  assessments  for  poor-rates,  8  &  9  Vict 
C  83 ;  and  roads,  41  &  42  Vict  c.  51. 

(r)  20  Geo.  IL  c.  50,  §§  21,  22. 

(«)  See  below,  t.  ix. 

(t)  '*  In  the  absence  of  spedal  r^pilations  in  the  lease  as  to  manage- 
ment, the  law  requires  the  tenant  to  cultivate  according  to  the  laws  of 
good  husbandly  ;  Maocvoell  v.  M*Murray,  1776,  5  £.  S.  515  ;  Fleming  v. 
Maedondld,  March  16, 1860, 22  D.  1029.  The  tenant  must  stock  the  &im 
sufficiently ;  and  if  he  fail  to  do  so  he  may  be  removed  by  summary  appli- 
cation to  the  sheriff.  If  there  be  no  stipulation  as  to  the  tenant's  being 
paid  for  improvements  at  the  close  of  the  lease,  he  has  no  claim  for  any 
buildings,  fences,  or  other  meliorations,  these  being  presimied  to  have 
been  made  for  Mb  own  interest  and  convenience  only.  Even  without 
express  stipulation,  the  tenant  is  bound  to  use  the  dung  made  on  the  &nn 
in  its  cultivation,  and  to  consume  the  fodder  by  his  cattle.  He  cannot 
sell  or  dispose  of  any  -psat  of  it  during  the  lease ;  and  if  he  happen  to 
have  two  farms  close  to  each  other,  he  cannot  use  the  dung  made  on  the 
one  for  the  benefit  of  the  other.  But  as  the  tenant  cannot  use  the  straw, 
or  apply  the  dung  of  the  last  year's  crop,  after  his  possession  is  at  end, 
the  general  usage  in  Scotland  is  to  allow  the  tenant  to  cany  off  the  straw, 
or  sell  the  dung  of  the  last  crop,  unless  by  the  lease  there  be  an  express 
stipulation  that  these  shall  be  left ;  Gordon  v.  RobertsoUy  March  11, 1825, 
3  S.  656,  rev.  May  19,  1826,  2  W.  &  S.  116."— MoiR. 
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19.  (tt)  Tacks  may  be  evacuated  during  their  currency — (1)  Detonnination 
In  the  same  manner  as  feu-rights,  by  the  tacksman's  running  ^^^'^i^^SJ^ 
in  arrear  of  his  tack-duty  for  two  years  together.(v)    This  irri-         ,^. 
tancy,  though  it  was  by  our  former  practice  triable  only  by 

the  CSourt  of  Session,  may  now  be  declared  before  the  Judge- 
Ordinary,  by  Act  S.,  Dec.  14,  1756  ;  but  it  may  be  prevented 
by  the  tenant  making  payment  at  the  Bar  before  8entence.(te;) 
(2)  Where  the  tenant  either  runs  in  arrear  of  one  year's  (x) 
Teut,(y)  or  leaves  his  farm  uncultivated  at  the  usual  season, 
the  Judge-Ordinary,  when  applied  to  by  the  proprietor,  is 
required,  by  the  said  Act  S.,  to  ordain  the  tenant  to  give 
security  for  the  arrears,  and  for  the  rent  of  the  five  (z)  following 
crops,  if  the  tack  shall  subsist  so  long ;  otherwise,  to  discern 
him  to  remove  as  if  the  tack  was  at  an  end.(a)  Tacks  may 
be  evacuated  at  any  time  by  the  mutual  consent  of  parties, 
^'9'>  hy  the  tacksman's  renunciation  accepted  by  the  proprie- 
tor :  but  verbal  renunciations  may  be  resiled  from.(6) 

20.  The  tenant  who  intends  to  quit  his  possession  at  the  upon  their 
ish  of  his  tack  ought,  in  Craig's  opinion  (268,  §  3),  to  deUver  d«*«"^*^ 
a  written  renunciation  thereof  to  his  landlord,  forty  days       i^f^) 
before  the  term  of  Whitsunday  at  or  immediately  preceding 


(if)  See  infrci,  §  29,  note. 

(r)  Now  one  year. 

(w)  Kennedy  v.  Alison,  1807,  Hume  578.  The  Act  16  &  17  Vict  c 
80,  §  32,  creates  a  similar  irritancy,  with  a  process  of  removing  before 
the  aheri£f^  in  r^;ard  to  subjects  held  under  leases  of  longer  duration 
than  twenty-one  years.  In  regard  to  these,  which  are  of  the  nature  of 
lights  of  property,  the  application  of  this  irritancy  seems  to  have  been 
doabted. 

(x)  Now  six  months. 

(y)  J^y  the  amonnt  of  one  year's  rent,  though  made  np  of  the  arrears 
of  several ;  Urquhart  v.  M^KenxU,  May  28,  1824,  3  S.  84. 

(s)  Now  only  one  year  farther. 

(a)  But  consignation  of  the  whole  rent  due  before  extract  purges  the 
iiritancy ;  M'Donald  v.  Jardine,  Nov.  25, 1825,  4  S.  227  ;  Marshall  v. 
BM,  1803,  Home  569.    See  infray  §  29. 

(6)  Such  renunciation  by  a  tenant  at  the  end  of  his  lease  must  be 
givea  forty  days  before  the  Whitsunday  preceding  the  ish ;  JiPIntyre 
T.  M^NaVs  Tn^  Dec  11,  1829,  9  S.  237,  aff.  5  W.  &  S.  299.  As  to 
ofaligatioiis  to  remove  contained  in  leases  and  letters  of  removing,  see 
vi/m,  f  Sly  note. 
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[b.  II. 


Warning, 


in  tenement! 

within 

borough. 


Warning  is  not 
now  previonaly 


(48,60) 


the  ish;  but  renunciations  are  now  seldom  reduced  into 
vrriting  when  they  are  not  to  have  effect  before  the  ish. 
The  landlord,  when  he  wanted  to  remove  a  tenant  whose 
tack  was  expiring,  or  who  possessed  without  a  tack,  might 
by  our  old  custom,  upon  a  previous  verbal  notice  given  to 
him,  eject  him  mdfadi  the  very  day  after  the  term  at  which 
he  was  obliged  to  remove,  Craig,  268,  §  4.  But  by  1555,  c  39, 
the  tenant,  upon  a  precept  signed  by  the  landlord,  must  be 
warned  forty  days  preceding  the  term  of  Whitsunday  before 
described,  personally  or  at  his  dwelling-house,  to  remove  at 
that  term,  with  his  family  and  effects.  This  precept  must 
be  also  executed  on  the  ground  of  the  lands,  and  thereafter 
read  in  the  parish  church  where  the  lands  Ue,  after  the  morn- 
ing service,  and  affixied  to  the  most  patent  door  thereof.(c) 
Whitsunday,  though  it  be  a  moveable  feast,  is,  in  questions 
of  removing,  fixed  to  the  15th  of  May,  by  1690,  c.  39.(d)  In 
warnings  from  tenements  within  borough,(6)  it  is  sufBcient 
that  the  tenant  be  warned  forty  days  before  the  ish  of  the 
tack,  whether  it  be  Whitsunday  or  Martinmas,  Riddel  v. 
Zinzom,  Nov.  21, 1671,  M.  13,828 ;  and  in  these  the  ceremony 
of  chalking  the  door  is  sustained  as  a  warning,  when  proceed- 
ing upon  a  verbal  order  from  the  proprietor,  though  without 
the  warrant  of  a  magistrate,  Barton  v.  DuTiccm,  June  24, 1709, 
M.  13,832.(/) 

21.  This  process  of  warning  was  previously  necessary  for 

(c)  Affixing  to  the  door  of  the  churchyard  has  been  sustained  as 
equivalent ;  Campbell  v.  Johnston,  1793,  M.  13,849.  In  practice  the 
warning  was  read  at  the  church  door  after  forenoon  service  ;  Inst.  L  c 

((i)  And  that  term  is  so  fixed  ^  for  all  effects  whatsoever,"  as  well "  as 
for  removings,''  1693,  §  24.  But  though  the  tenant  must  remove  from 
house  and  grass  at  Whitsunday,  he  is  entitled  to  the  grass  crop  of  the 
last  year,  called  the  away-going  crop ;  FuUerton  v.  Crawford,  May  4, 
1814,  F.C.,  Harvey  v.  King's  Coll  of  Aberdeen,  Nov.  29,  1846,  8  D.  161. 

(e)  Or  houses  in  the  country  ;  Lundin  v.  HamilUm,  1768,  M.  13,846. 

(/)  Warning  in  the  case  of  urban  subjects  let  on  verbal  leases,  whether 
within  or  without  burgh,  may  be  informal,  t.e.,  either  by  letter  delivered 
at  the  house,  or  by  verbal  notice  to  the  tenant  or  one  authorised  to 
transact  for  him,  but  not  to  a  mere  servant,  or  even  to  his  wife,  unless 
pr(Epo8ita  for  this  purpose  ;  Morris  v.  AUan,  March  8,  1839,  Hunter,  L. 
&  T.  ii.  54  ;  Lambert  v.  Smith,  Nov.  11,  1854,  3  Macph.  43;  Slowty 
V.  Robertson,  Nov.  12,  1865,  4  Macpb.  1. 
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founding  an  action  of  removing  against  tenants,  till  the 
above-quoted  Act  S.,  Dec,  14,  1756,  which  leaves  it  in  the 
option  of  the  proprietor  either  to  use  the  order  prescribed  by 
1555,  c.  39,  or  to  bring  his  action  of  removing  before  the 
Judge-Ordinaiy ;  which,  if  it  be  called  forty  days  before  the 
said  term  of  Whitsunday,  shall  be  held  as  equal  to  a  wam- 
^^'(sO  Where  the  tenant  is  bound  by  an  express  clause  of 
his  tack  to  remove  at  the  ish  of  it  without  warning,  such 
obligation  is,  by  the  said  Act,  declared  to  be  a  sufficient 
warrant  for  letters  of  homing ;  upon  which,  if  the  landlord 
charges  his  tenant  forty  days  before  the  said  Whitsunday, 
the  judge  is  authorised  to  eject  him  within  six  days  after  the 
term  of  removing  expressed  in  the  tack. 

22.  Actions  of  removing  might,  even  before  this  Act  of  I^^^omo?^*^ 
sederunt^  have  been  pursued  without  any  previous  warning  removing. 
— (1)  Against  vitious  possessors,  i,e,,  persons  who  had  seized        (49) 
the  possession  by  force,  or  who,  without  any  legal  title,  had 
intruded  into  it  after  the  last  possessor  had  given  it  up. 
(2)    Against  possessors  who  had  a  naked  tolerance.(A,)     (3) 
Against  tenants  who  had  run  in  arrear  of  rent  during  the  cur- 
rency of  their  tacks;  BethuTie's  Tenarvts  v.  Bethune,  1681,  M. 
7307.     (4)  Against  such  as  had  sold  their  lands,  and  yet 
continued  to  possess  after  the  term  of  the  purchaser's  entry : 
for  such  possession  is  without  a  title.     Upon  the  same  ground 
warning  was  not  required  in  removings  against  possessors  of 
liferented  lands,  after  the  death  of  the  liferenter  who  died  in 


(g)  The  action  cannot  be  brought  in  the  first  instance  before  the  Court 
of  Seadon  ;  Cameron  v.  Macdonaldy  1804,  M.  13,875.  By  16  &  17  Vict. 
e^  80,  it  is  made  competent  to  raise  a  summons  of  removing  at  any  time, 
provided  there  be  an  interval  of  forty  days  between  the  execution  of  the 
summoDB  and  the  term  of  removal  or  the  ish  first  in  date,  where  there  is 
a  separate  ish  as  regards  lands  and  houses  or  otherwise.  .  By  §  30,  a  lease 
containing  an  obligation  to  remove  is  equivalent  to  a  decree  of  removing, 
provided  forty  days'  notice  be  given  ;  and  by  §  31,  a  letter  by  the  tenant 
Innding  himself  to  remove  has  the  same  effect.  A  decree  of  removing  may 
be  extracted  within  forty-eight  hours ;  A.  of  S.,  Jan.  10,  1839,  §  113; 
snd  the  extract  orders  the  tenant  to  remove  on  a  charge  of  forty-eight 
boon ;  A.S.,  Jan.  27, 1830. 

(J^)  BM^  V.  Lang^  June  26, 1867,  5  Macph.  951  ;  Nishet  v.  Aikmartt 
Jan.  12, 1866,  4  Macph.  284. 
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the  natural  possession ;  but  if  he  possessed  by  tenants^  these 
tenants  could  not  be  disturbed  in  their  possession  till  the 
next  Whitsunday,  that  they  might  have  time  to  look  out  for 
other  farms,  Craig,  270,  13 ;  but  they  might  be  compelled  to 
remove  at  that  term,  by  an  action  of  removing,  without 
warning,  Tlumson  v.  Mersion,  Feb.  16,  1628,  M.  8252.(i) 
In  the  case  of  a  liferent-tack,  no  action  of  removing  was, 
before  the  above-quoted  Act  S.,  Dec.  14, 1756,  competent  on 
the  death  of  the  tacksman  against  his  representatives,  with- 
out a  previous  warning,  in  terms  of  the  Act  1555  (£•  Borv- 
(Ulan  V.  Boyd,  Feb.  13,  1630,  1£  13,825);  for  in  every 
case  where  the  proprietor  had  granted  a  tack,  warning  was 
necessary.(y) 
The  land-  23.  A  landlord's  title  in  a  removing,  let  it  be  ever  so 

lame,  cannot  be  brought  under  question  by  a  tenant  whose 
tack  flows  immediately  from  hinu  But  if  he  is  to  insist 
against  tenants  not  his  own,(A;)  his  right  must  be  perfected 
by  infeftment,  unless  it  be  such  as  requires  no  infefbment,  as 
terce,  &c.  The  seisin  itself  is  a  sufficient  title  against 
tenants  who  cannot  show  a  better ;  but  if  the  defender  has  a 
real  right  in  the  lands,  the  pursuer  must  also  produce  the 
relative  charter.  The  seisin  must  be  dated  prior  to  the  pre- 
cept of  warning,  otherwise  the  precept  will  be  null,  as  granted 
a  non  hdbente  potestatem;  and  consequently,  the  removing 
also,  which  is  foimded  on  it;  but  if  an  heir  should  before 
entry  warn  a  tenant  to  remove,  his  bare  right  of  apparency 
will  support  the  warning  if  he  should  serve  heir,  and  infeft 
himself  on  his  service  prior  to  the  citation  in  the  subsequent 
action  of  removing ;  E.  Haddmgton  v.  His  Teruint,  July  28, 


(i)  But  a  tenant  who  possesses  on  a  lease  during  all  the  days  of  the 
granter's  life  must,  after  his  death,  be  legally  warned  to  remove  ;  Johin^ 
itori^s  Tr8.y  1803,  M.  16,207. 

(j)  "  Where  a  liferent  tenant  dies,  the  landlord  may  at  once  enter  to 
the  possession,  the  heir  or  representative  of  the  liferenter  being  entitled 
only  to  reap  the  crop  on  paying  a  proportion  of  the  rent,  and  to  be  re- 
compensed for  labour  in  preparing  the  groimd — the  rule,  as  recognised 
in  Oordon  v.  Milne^s  Repr.,  Dec.  13,  1794,  M.  13,851."— Moir. 

(k)  That  is,  tenants  to  whom  he  himself  did  not  let  the  lands,  or,  as 
in  the  Inst.  1.  c,  "  who  derive  their  title  from  others." 
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1637,  M.  3173.(Q  If  a  proprietor  is  to  move  a  tenant 
whose  right  is  derived  from  one  who  has  been  in  possession, 
he  ought  to  make  that  person  a  party  to  the  suit. 

24.  The  defender  in  removing  must,  before  offering  any  Violent  profiti. 
defence  which  is  not  instantly  verified,  give  security  to  pay        (54) 

to  the  setter  the  violent  profits,  if  they  should  be  awarded 
against  him;  1555,  c.  39.  These  are  so  called,  because  the 
law  considers  the  tenant's  possession  after  the  warning  as 
violent.  They  are  estimated,  in  tenements  within  borough, 
to  doable  the  rent ;  and  in  lands  to  the  highest  profits  the 
pursuer  could  have  made  of  them,  by  possessing  them  either 
by  a  tenant  or  by  himself  (m) 

25.  If  the  action  of  removing  shall  be  passed  from,  or  if  Effeotof 
the  landlord  shall,  after  using  warning,  accept  of  rent  from  i^S^^ 
the  tenant  for  any  term  subsequent  to  that  of  the  removal,      .^  ^. 
he  is  presumed  to  have  changed  his  mind,  and  tacit  reloca- 
tion takes  place.     All  actions  of  removing  against  the  prin-  Decrees  of 
dpal  or  original  tacksman,   and  decrees  thereupon,  if  the  ^^gui^^  ^ 
Older  be  used  which  is  set  forth  supra,  §  21,  are,  by  the  Act  •■■^«*- 

of  Sederunt  1756,  declared  to  be  effectual  against  the  assig- 
i^ees  to  the  tack  or  sub-tenant.(n) 

26.(o)  The  landlord  has  in  security  of  his  tack-duty,  over  The  landlotd'a 
wd  above  the  tenant's  personal  obligation,  a  tacit  pledge  of  Jg[J^^* 
hypothec,  not  only  in  the  fruits,  as  he  had  by  the  Roman  law       /rgfinx 
(L  6,  pr.,  in  quib.  cans,  pign,  contr.,  20,  2  ;  L  61,  §  8,  cJe  furt 
ffi  2),  but  in  the  cattle  pasturing  on  the  ground.     The  com 
*wl  other  fruits  are  hypothecated  for  the  rent  of  that  year 
▼kereof  they  are  the  crop;  Mackenzie,  h.  t,  §  12;   for  which 

(0  In  MaekifUosh  v.  Munro,  Nov.  23,  1854,  17  D.  99,  it  was  held 
eaoQ^  if  an  heir  poeseasing  on  apparency  was  infeffc  before  decree  in  the 
iQnoring. 

(«)  But  if  the  tenant  litigates  in  good  faith,  he  will  not  be  liable  in 
^lent  profits  until  the  final  decree  against  him  ;  D,  Bucdeuch  v.  Hydopy 
fcieh  10,  1824,  2  S.  App.  64 ;  Camtgy  v.  Scott,  Dec.  4,  1827,  6  S.  206, 
«£  Dec;  9, 1830, 4  W.  &  S.  431 ;  Stirling  v.  Dunn,  Jan.  14, 1831,  9  S.  276. 

(»)  A  sab-tenant  may  be  removed  at  the  end  of  the  principal  lease 
wiihont  calling  the  principal  tenant ;  D.  of  Qiiemsberry  v.  Barker,  July  7, 
1810,  F.C. ;  but  only  if  he  has  been  recognised  by  the  landlord ;  Thomion 
T.  Earviey  Bee  13, 1823,  2  S.  581. 

(0)  See  ti^/r«s  §  27,  note. 
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they  remain  affected,  though  the  landlord  should  not  use  his 
right  for  years  together ;  Hay  v.  Keith,  July  25,  1623,  M. 
»cti.       6188.    In  virtue  of  this  hypothec,  the  landlord  can  (1)  re- 
aon,        tain  the  corns  upon  the'ground,(p)  though  a  creditor  of  the 
tenant  should  have  legal  diligence  ready  to  be  executed 
against  them  by  poinding.     K  the  poinding  be  attempted 
before  the  term  of  payment  of  the  tenant's  rent,  the  land- 
lord may  stop  it  unless  sufficient  security  be  offered  to  him 
for  that  year's  rent ;  Crawford  v.  Stewart,  Jan.  21,  1737,  M. 
10,531,  6193.    And  if  the  tack-duty  be  payable  in  victual, 
the  security  must  be  offered  for  the  tenant's  specified  de- 
livery of  the  farm-bolls;   HaU  v.  Nishet,   1748,  M.   6228. 
Though  the  poinder  should  leave  corns  on  the  ground  suffi- 
cient for  answering  the  rent,  the  landlord  may  stop  the  dili- 
gence ;  because  what  is  so  left  may  be  destroyed  or  carried 
off  before  the  term  of  payment,  till  which  term  the  landlord 
cannot  make  it  his  own :  but  he  is  not  at  liberty  to  stop  a 
creditor's  poinding  after  the  term,  if  sufficiency  of  corns  be 
left  for  the  rent,  because  he  can  instantly  appropriate  what 
is  so  left  to  his  own  payment, 
or  recovery  of         27.  This  hypothec  entitles  the  landlord  (2)  to  recover  all 
t  e  coma,        coms  that  are  carried  off  from  the  tenant,  either  by  legal 
(^)        diligence  or  voluntary  purchase.    Though  a  tenant  who  is 
liable  in  silver  rent  cannot  well  pay  it  butt  by  the  sale  of  his 
corns,  the  landlord's  right  extends  in  practice  even  to  thaf 
case :  and  our  older  decisions  carried  it  still  further  agains 
purchasers  in  public  markets  {Hay  v.  Elliot,  March  29, 163} 
M.  6219),  contrary  both  to  equity  and  public  policy.     Tl 
either  vuf/ocTi,  landlord  may  bring  back  the  coms  without  the  authority 
a  judge  if  he  use  his  right  de  recenti  (CricJUon  v.  E,  Queer 
berry,  Dec.  11, 1672,  M.  6203),  unless  where  a  creditor  1 
made  them  his  own  by  complete  legal  diligence ;  Curry 
Crawford,  June  24,  1745,  M.   6207.     But  in  every  c 
or  by  a  com-     where  the  landlord  has  not  exercised  his  right  of  reco' 
moD  action,      immediately  he  must  make  it  good  by  a  common  process 

{p)  Until  the  tenant  find  caution  for  his  rent,  even  though  he  1 
alleged  to  be  vergens  ad  xTwpiamj  Preston  v.  Oregor,  June  26, 
7  D.  942. 

{q)  The  landlord  could  vindicate  the  crop  even  against  bty 
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28k  The  whole  cattle  on  the  ground,  considered  as  a  Hypothec  on 
quantity,    are    hypothecated  for    a  year's    rent,  one  after 


porchaseny  unless  sold  in  bulk  in  public  market  (DaUioune  v.  Durdop 
S  Co^  Feb.  27,  1828,  6  S.  626,  aff.  4.  W.  &  S.  420) ;  and  even  when 
ground  into  meal  and  sold  in  that  form  ;  Bams  v.  Allan  S  Co,y  June  1, 
1864,  2  D.  1119.  By  30  &  31  Vict  c.  42,  it  was  enacted  (1)  that  com 
bond  Jid€  poichased,  delivered,  removed,  and  paid  for,  or  (2)  bond  fide 
puichaaed  at  a  public  auction  after  seven  days'  notice  to  the  landlord, 
without  sequestration  having  been  obtained  and  registered,  shall  not  be 
liable  to  hypothec  (§  3) ;  that  the  right  should  cease  unless  sequestration 
has  been  conmienced  within  three  months  after  the  rent  has  become 
due  (§  4) ;  that  the  stock  of  a  third  party  taken  on  to  graze  shall,  so  long 
as  any  portion  of  it  remains  on  the  farm,  be  subject  to  hypothec  to  the 
full  amount  of  the  grazing  rent,  but  no  more  (§  5) ;  that  the  furniture 
and  implements  of  agricultural  tenants,  manure,  lime,  tiles,  &c.,  on  the 
farm  unused,  are  firee,  unless  brought  upon  the  land  in  fulfilment  of  a 
specific  obligation  in  the  lease  (§  6). 

By  43  Vict  c.  12,  it  is  enacted  that  after  Nov.  11,  1881,  except  in 
regard  to  claims  for  rent  under  lease  or  bargain  current  at  that  date, 
the  landlord's  right  of  hypothec  for  the  rent  of  land,  including  the  rent 
of  any  buildings  thereon,  exceeding  two  acres  in  extent  let  for  agriculture 
or  pastoie,  shall  cease.  But  the  landlord  is  to  have  all  other  rights  and 
remedies  against  his  tenant  when  six  months'  rent  is  due  and  unpaid,  as 
by  the  present  laws  when  twelve  months'  rent  is  due  and  unpaid,  and  the 
same  rights  and  remedies  when  twelve  months'  as  he  has  now  when  two 
years'  rent^is  due  and  unpaid  (see  xtfpro,  §  19).  But  the  sheriff  is  not  to 
entertain  any  action  for  caution  and  removing,  or  irritancy  and  removing, 
unless  on  fourteen  days'  notice  by  registered  post  letter  or  otherwise  to 
the  tenant  that  such  action  is  intended,  nor,  in  an  action  for  caution  and 
remoTing^  to  ordain  the  tenant  to  find  caution  for  more  than  the  arrears 
of  rent  and  one  year's  rent  further.  This  Act  contains  also  the  following 
important  provisions :  That  in  the  event  of  removal  or  ejection  under 
A.  8.  anent  Bemovings,  Dec  14, 1751,  and  this  Act,  on  account  of  being 
in  arrear  for  aiz  or  twelve  months,  (1)  the  tenant  is  not  to  forfeit  the 
rights  of  an  outgoing  tenant,  to  which  he  would  have  been  entitled  if 
the  lease  had  naturally  expired  at  the  date  of  the  removal  or  ejection,  or 
at  the  last  preceding  term  of  Whitsunday  or  Martinmas,  in  the  event  of 
the  removal  or  ejection  taking  place  between  these  terms,  in  which  last 
case  (8)  the  tenant  is  to  be  entitled  to  credit  or  payment  for  the  expendi- 
tme  made  by  him  since  the  last  preceding  term  on  labour,  seed,  and 
mannxe  applied  to  any  crop  other  than  an  away-going  crop,  falling 
within  the  immediately  preceding  provision ;  (3)  provision  is  made  for 
the  adjngtment  of  the  rent  to  be  paid  on  the  removal,  making  it  depend 
partly  on  the  date  of  removal  and  partly  on  the  benefit  of  the  possession 
dnnng  the  nuituiiiig  of  an  away-going  crop. 
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another  successively.  The  landlord  may  apply  this  hypothec 
for  payment  of  the  past  year's  rent,  at  any  time  within  three 
months  from  the  last  conventional  term  of  payment  (Hep- 
bum  V.  Richardson,  1726),  M.  6205,  after  which  it  ceases  for 
that  year.  As  the  tenant  may  increase  the  subject  of  this 
hypothec,  by  purchasing  oxen,  sheep,  &a,  so  he  can  impair 
it  by  selling  part  of  his  stock ;  but  if  the  landlord  suspects 
the  tenant's  management,  he  may,  by  sequestration  or  poind- 
ing, make  his  right,  which  was  before  general  upon  the 
whole  stock,  special  upon  every  individual.  A  superior  has 
also  a  hypothec  for  his  feu-duty,  of  the  same  kind  with  that 
just  explained ;  Mackenzie,  h.  t.,  §  12. 
Hypothec  on  29.  In  tacks  of  houses,  breweries,  shops,  and  other  tene- 

wSS*"*  ^^^^  which  have  no  natural  (r)  fruits,  the  furniture  and 
(64)  other  goods  brought  into  the  subject  set  (invecta  et  iUata) 
are  hypothecated  to  the  landlord  for  one  year's  rent  (Dick  v. 
Lands,  Dec.  7, 1630,  M.  6243) :  but  the  tenant  may  by  sale 
impair  this  hypothec,  as  he  might  that  of  cattle  in  rural 
tenements ;  and  indeed,  in  the  particular  case  of  a  shop,  the 
tenant  rents  it  for  no  other  purpose  than  as  a  place  of 
8ale.(«) 

(r)  With  regard  to  furniture  or  other  articles  not  belonging  to  the 
tenant  himself,  but  hired  from  others,  and  placed  in  the  house, ''  the  deci- 
sions have  gone  very  far,  and  are  not  easily  reconcilable  with  the  prin- 
ciple in  the  case  of  grass  farms,,  that  cattle  sent  to  graze  by  strangers  are 
not  subject  to  the  h3rpothec  But  it  is  settled  that  when  furniture  of  any 
kind  is  lent  on  hire  it  is  subject  to  the  hypothec,  the  lender  being  held  to 
take  his  risk,  and  probably  to  make  the  hire  proportioned  to  the  liak  ; 
see  Bell's  Com.  iL  30  and  31,  and  such  is  also  the  law  of  England." — 
Mom.  It  is  not  settled  that  furniture  gratuitously  lent  is  subject  to  the 
hypothec  It  seems  rather  to  be  a  question  of  circumstances ;  Adam  y. 
Sutherland,  Nov.  3, 1^63,  2  Macph.  6. 

(<)  '*  From  the  operation  of  the  hypothec  in  shops,  &c.,  are  exempted — 
(1)  Goods  sent  to  be  manufactured  or  repaired,  %,e,,  sent  for  a  temporary 
or  limited  purpose,  not  involving  the  power  of  selling  and  receiving  the 
price  ;  (2)  all  goods  sent  on  pledge,  assuming  the  contract  of  pledge  to  be 
established  ;  and  (3)  goods  in  transitu,  of  which  the  holder  has  the  pos- 
session merely  as  the  hand  by  which  they  are  to  be  transferred  on  to 
another.  The  hypothec  in  regard  to  manufactories  extends  to  the  whole 
stock  of  manufactured  goods,  subject  to  the  power  of  disposal  and  the 
protection  of  an  onerous  purchaser  who  has  paid  the  price.    In  horticul- 
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TIT.  Vn. — OF  THE  TRANSMISSION  OF   RIGHTS   BY   CONFIRMA- 
TION AND  RESIGNATION. 

L(Q  A  vassal  may  transmit  his  feu  either  to  imiversal  TramminUm 
saocessoTB,  as  heirs ;  or  to  singular  successors,  i.e.,  those  who  ^^S?** 
acquire  by  gift,  purchase,  or  other  singular  title.    This  last         ^. 
sort  of  transmission  is  either  voluntary,  by  disposition;  or 
necessary,  by  adjudication. 

2.  By  the  first  feudal  rules  no  superior  could  be  compelled  The  tmhI'i 
to  receive  any  vassal  in  the  lands  other  than  the  heir  ex-  Slto^Sifu^ 
pressed  in  the  investiture;  for  the  superior  alone  had  the ^ ■nooeMor; 
power  of  ascertaining  to  what  order  of  heirs  the  fee  granted 
by  himself  was  to  descend ;  Clelcmd  v.  L.  PUliver,  Feb.  24, 

tmal  subjects  it  is  doubtful  whether  the  hypothec  extends  over  shmbs 
and  plants  in  a  noneiy  garden  ;  Begbie  v.  Baydj  Dec.  12, 1837, 16  S.  232. 
Bat  Mr.  Hunter  ('  Landlord  and  Tenant,'  4th  ed.  u.  373)  says  that  in 
inactice  the  hypothec  is  admitted.  -A  cautioner  paying  the  rent  is 
entitled  to  an  assignation  of  the  landlord's  hypothec ;  and  where  seques- 
tration has  been  used,  he  is  entitled  to  the  proceeds  of  the  sale  in  pre- 
ference to  the  landlord's  hypothec  for  the  next  term.  By  sequestration 
the  landlord's  right  is  converted  from  a  general  h3rpothec  into  a  specific 
pledge  ;  and  the  sequestrated  effects  may,  by  judicial  authority,  be  sold, 
and  the  proceeds  applied  in  payment  of  the  rent  Sequestration  may  be 
lulled  for  not  only  after  the  rent  is  due,  but  even  currente  termino,  if 
Ifae  landlord  has  reason  to  doubt  the  solvency  of  the  tenant" — Moir. 

*^  By  SI  &  82  Vict  c  2S,  long  leases,  under  which  are  included  leases  Begiitratioii  of 
ef  thirty-one  yean  and  upwards,  and  assignations  or  translations,  but  not  Imms. 
leasee  ol  burgage  subjects,  may  be  registered  in  the  Register  of  Sasines; 
md  in  Tirtne  of  sach  registration  they  are  declared  to  be  effectual  against 
any  smgolar  sncceeson  in  the  lands  whose  infeftment  is  posterior  in  date 
to  the  registration.  The  lease,  when  recorded,  may  be  assigned  (§  4)  in 
iKOiilj  of  boROwed  money,  or  of  provisions  to  wives  or  children,  and 
the  veeofdisg  of  the  assignation  in  the  same  register  completes  the  right 
Fafling  payment  of  the  capital  sum  for  which  the  security  is  granted,  or 
flf  a  tern's  interest  thereon,  the  creditor  is  entitled  to  enter  into  possession 
ly  mnaiit  of  the  sheiif^  and  by  §  20  he  may  bring  the  lease  to  sale  for 
pKymeat  olthe  debt  All  leases,  assignations,  &c.,  are  to  be  preferable 
^ffi«Ht«g  to  the  dates  of  recording,  §  12." — ^Moib. 

(fy  Al^^«"gh  lights  cannot  now  be  transmitted,  either  by  confirmation 

or  BSflgnatioo,  it  is  neoeswy  that  students  should  be  acquainted  with 

tkaoietliodai 
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1685,  M.  15,032.  Hence  Craig  justly  maintained,  that  no 
(6)  vassal  could  limit  the  descent  of  his  feu  to  any  new  order  of 
heirs,  without  the  superior's  consent,  p.  344,  §  20.  But  this 
right  of  refusal  in  the  superior  did  not  take  place — (1)  In 
the  case  of  creditors-apprisers,  or  adjudgers,  whom  superiors 
were  obliged  to  rec^ve  upon  payment  of  a  year's  rent ;  1469, 
c.  37 ;  1672,  c.  19.  (2)  In  the  case  of  purchasers  of  bankrupt 
estates,  who  were  put  on  the  same  footing  with  adjudgers, 
by  1681,  c.  17,  joined  with  1690,  c.  20.  The  crown  refuses 
no  voluntary  disponee,  on  his  paying  a  compensation  to  the 
Exchequer  of  a  sixth  part  of  the  valued  rent. 

3.  Notwithstanding  the  general  rule  above  mentioned, 
indirect  methods  were  in  practice  fSsJlen  upon  to  compel 
superiors  to  receive  all  singular  successors;  e,g,,  by  a  bond 
is  now  more  granted  by  the  vassal  disponing  to  the  disponee,  who  there- 
formwly.  "  upon  adjudged  the  lands :  and  now,  by  20  Geo.  II.  (for 
abolishing  ward-holdings,  §§12  and  13),  the  Legislature 
looking  upon  vassals  as  proprietors,  and  not  merely  as 
beneficiaries,  has  directed  superiors  to  enter  all  singular  suc- 
cessors who  shall  have  got  from  the  vassal  a  disposition 
containing  procuratory  of  resignation,(a)  they  always  re- 
ceiving the  fees  or  casualties  that  law  entitles  them  to 
on  a  vassal's  entry,  i.e.,  a  year's  rent.(&)  As  this  was  enacted 
merely  for  the  more  expeditious  making  up  of  the  titles  of 
purchasers,  without  recurring  to  the  former  tedious  methods, 
it  does  not  seem  to  lay  superiors  under  the  necessity  of 
entering  incoiporations,  by  which  the  whole  casualties  of 
superiority  would  be  for  ever  lost  to  them.(c) 

(a)  Not  necessary  under  31  &  32  Vict  c.  101,  §§  97,  100. 

(6)  See  above,  IL  6,  22,  note  (x). 

(c)  A  superior  was  not  bound  to  enter  an  incoiporation,  HiU  T. 
Merchard  Co.  of  Edinburgh^  Jan.  17,  1817,  F.C.  ''It  is  genenUj 
stipulated  that  an  agreed-on  composition  shall  be  paid  at  stated 
intervals— generally  every  twenty-five  years.  Where  the  superior  had 
recognised  the  line  of  destination  under  an  entail,  under  the  Act  1685,  c. 
22,  by  giving  an  entry  to  the  first  heir,  and  had  received  the  compoeition 
payable  from  a  singular  successor,  he  is  not  entitled  (without  an  express 
stipulation  to  that  effect)  to  demand  a  similar  composition  from  succeed- 
ing substitutes  who  are  not  heirs  of  line  of  the  predecessor ;  Erskine's 
Inst,  ii  7.  7 ;  Stirling  v.  Ewart,  Feb.  14,  1842,  4  D.  684,  aff.  3  Bell's 
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4.  Dispositions  to  be  holden  of  the  disponer  are  trans- Base  dis- 
missions only  of  the  property,  the  superiority  remaining  as  ^**'*^    "*" 
formerly.     This  sort  does  not  necessarily  require  a  confirma-       ^®»  ®) 
tion  by  the  granter's  superior,  because  his  vassal  continues 
the  same,  notwithstanding  the  subaltern  right  granted  to 
the  sab-vassal;   but  because  the  sub-vassal's  property  is  Confirmations 
exposed  to  the  hazard  of  all  the  casualties  falling  by  his  their  efS^  ' 
immediate  superior,  where  confirmation  is  not  adhibited,  it 
is  commonly  appHed  for  ;{d)  and  when  granted,  it  secures 
against  all  such  casualties  as  entirely  carry  off  or  exhaust 
the  property,  e,g,,  forfeiture,  recognition,  &c. ;  but  can  hardly 
be  explained  into  a  renunciation  by  the  superior  of  his  other 
casualties  arising  from  the  nature  of  the  feudal  contract, 
which  infer  only  a  temporary  right  to  the  rents,  or  to  any 
part  thereof;  Stair,  ii.  3,  §  28. 

^     6.  Base  rights  (ii.  3,  §  8)  had  by  our  ancient  law  as  strong  Base  rights 
effects  as  public ;  but  as  they  might,  before  establishing  the  p^l^t^J^ 
registers,  have    been    kept  quite   concealed    from   all  but'<*""®'^^» 
granter  and  receiver,  it  was  enacted  for  the  security  of      (10,12) 
purchasers,  by  1540,  c.  105,  that  whoever  purchased  lands 
on    an    onerous    title,    and    attained     possession    thereof, 
should  be  preferred  to  persons  claiming  under   a  private 
right,  though  it  should  bear  a  date  prior  to  his.    Though 
the  opposition  runs  by  the  words  of  the  statute,  between 


Ap.  ISa  See  M.  of  Hastings  v.  Oswald,  May  27,  1859,  21  D.  871 ; 
Ad9oeaU  Omeral  v.  Swirdan,  Nov.  14, 1854, 17  D.  21.  The  superior  is 
entitled  to  refuse  an  entiy  as  heir  except  by  some  form  of  deed  which  is 
not  aangnable,  such  as  a  precept  of  dare  constat,  which  is  personal  to  the 
heir,  and  will  not  warrant  infeftment  in  favour  of  any  other.  He 
<M«nftt  he  compelled  to  grant  a  charter,  which  the  heir  can  assign,  to  the 
fiffieet  of  entering  a  stranger  as  a  vassaL  If  infeftment  has  once  been 
t^Vyn  by  the  vaBsal,  any  assignee  deriving  right  from  the  party  infeft 
miwt  pay  eompoeitiQn  as  a  singular  successor.  If  the  heir  of  the  last 
VMil  who  has  granted  a  disposition  to  another  party  chooses  to  come 
fianaid  and  take  an  entry  as  heir  in  room  of  his  ancestor,  the  superior 
eannoHefoae  to  give  such  entry;  SiU  Y.Mackay,Feh,  6, 1825, 2  S.  681 ; 
Hm§  T.  Farba,  May  le,  1821, 1  S.  12 ;  PigoU  v.  ColvUle,  Dec  9, 1829, 
8  8.  S13).* — Mom.  But  see  Conveyancing  Act  1874,  §  4,  sub-sect.  2 ; 
and  Lamani  v.  Batikin's  Trs.,  Feb.  28, 1879,  6  R  739,  aff.  Feb.  27, 188a 
(il)  Such  confiimationB  axe  now  obsolete. 
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onerous  rights  clothed  with  possession  and.  private  rights, 
the  act  was  so  explained  by  custom,  that  an  onerous  and 
public  right,  whether  followed  by  possession  or  not,  was 
preferred  to  a  private  right  not  followed  by  possession* 
Where  the  base  right  came  to  be  clothed  with  possession, 
it  was  esteemed  effectual  from  that  period ;  because  the 
presumption  of  simulation,  arising  from  its  latency,  was 
thereby  taken  off;  and  indeed,  after  the  Act  1617,  which 
ordained  the  registration  of  all  deeds,  private  as  well  as 
public,  the  most  slender  acts  of  possession  were  admitted  in 
support  of  the  base  right.  As  this  distinction,  which  was 
no  longer  necessary  after  the  establishment  of  our  records, 
rendered  the  rights  of  lands  extremely  precarious,  by  fre- 
quently resting  them  on  an  uncertain  proof  by  witnesses  of 
the  disponee's  possession,  all  infeftments  are,  by  1693,  c.  IS, 

ihAtdigiino-     declared  to  be  for  the  future  preferable  according  to  the 

takeaoo!^  d&te  of  their  several  registrations,  without  respect  to  the 
former  distinctions  of  base  and  public,  or  of  being  clothed 
and  not  clothed  with  possession. 

Pabliorigfati.  6.  Dispositions  to  be  holden  of  the  grantor's  superior 
(18, 16)  ^^7  ^®  perfected  either  by  confirmation  or  resignation;  and 
therefore  they  generally  contain  both  precept  of  seisin  and 
procuratory  of  resignation.  When  the  receiver  is  to  com- 
plete his  right  in  the  first  way,  he  takes  seisin  upon  the 
precept ;  but  such  seisin  is  ineffectual  without  the  superior's 
confirmation,  for  the  disponee  cannot  be  deemed  a  vassal  till 
the  superior  receive  him  as  such,  or  confirm  the  holding. 

OonfinnAtion    This  confirmation  used  formerly  to  be  adhibited  by  the 
[12^  superior  upon  the  back  of  the  charter  or  disposition  granted 

by  the  vassal,  but  since  the  Acts  imposing  certain  duties  on 
deeds  written  upon  stamped  paper  and  parchment,  is  always 
written  in  a  charter  apart,(e)  in  which  the  superior  recites  at 
full  length  the  charter  confirmed,  and  then  subjoins  his  own 
confirmation  or  ratification  thereof.  By  the  usual  style  in 
transmission  of  lands,  the  disposition  contains  an  obligation 

(«)  Again  under  31  &  32  Vict.  c.  101,  §§  97,  98,  and  32  &  33  Vict  c. 
116,  §  6,  confirmation  was  given  either  by  charter  of  confirmation  or  writ 
of  confirmation  written  on  the  disposition,  a  title  which  all  superion 
were  required  to  grant  when  asked. 
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and  precept  of  infeftmeDt,  both  a  me  and  de  7ne,  in  the  option  Seidn  tiken  on 
of  the  disponee,  upon  which,  if  seisin  is  taken  indefinitely,  a  ^Ta^cte 
it  is  constroed,  in  favour  of  the  disponee,  to  be  a  base  infeft-  JJJrtnwd. 
ment»  because  a  public  right  is  null  without  confirmation. 
But  if  the  receiver  shall  afterwards  obtain  the  superior's  con- 
firmation, it  is  considered  as  if  it  had  been  from  the  beginning 
a  public  right.    See  B.  of  Aberdeen  v.  Viscount  Kenmure^ 
July  16, 1680,  M.  30ll.(y) 

7.  Where  two  several  public  rights  of  the  same  subject  Conflrmntioiui 
are  confirmed  by  the  superior,  their  preference  is  governed  righte,  their 
by  the  dates  of  the  confinnations,  not  of  the  infeftments  con-  P"'"*''®^ 
firmed,  because  it  is  the  confirmation  which  completes  a        ^^) 
public  right    This  was  specially  provided  in  the  case  of 
confinnations  firom  the  Crown  by  1578,  a  66 ;  but  the  reason 
of  the  rule  holds  in  all  confirmations,  whether  flowing  from 
the  Crown  or  a  subject-superior ;  and  therefore  that  statute 
must  be  oonsidered  merely  as  declaratory,  and  not  as  having 
introduced  any  new  rule.    In  confirmations  from  the  Crown,  rMfwenoei  in 
it  is  a  charter  first  passing  the  scab  that  is  preferred,  be-  from  the 
cause  the  seak  are  in  place  of  the  royal  superscription  (X. 
Ooickrnanrum  v.  E.  of  Wigton,  Feb.  26, 1680,  M.  3029) ;  un- 
less he  who  has  presented  the  first  signature  has  been  ob- 

(g)  ''Bat  whUe  a  Basine,  taken  under  a  disposition  containing  an  obliga- 
tion to  infeft  both  a  me  and  de  me,  constitutes  a  valid  base  right  in  the 
penon  of  the  disponee,  yet  if  the  obligation  to  infeft  appears  to  be  limited 
to  an  a  1IU  holdings  the  infeftment  following  upon  it  will  be  worthless 
until  ecmfinnation,  though  the  precept  of  sasine  may  be  in  itself  conceived 
in  the  waul  indefinite  fonn ;  and  the  right  of  the  disponee  will  be 
by  infeftment  upon  another  conveyance,  both  a  me  and  de  msj 
T.CampbdlfJxme  90, 1824, 3  S.  196 ;  Bawa/ndy.  Steventimy  JxHj 
%  18S7, 6  &  903,  afL  July  14,  1830,4  W.  &  S.  177  ;  Peeblee  v.  Wateon, 
Dee.  9^  18S5, 4  S.  89a  Under  modem  forms  many  of  these  difficulties 
ktra  vaaiahed.  The  clause  of  obligation  to  infeft  as  well  as  the  precept 
of  Maine  disappeared,  and  were  replaced  by  a  clause  in  terms  like  these : 
'To  beholden  a  1IM  or  dsfiM.*  By  the  Act  of  1860, 23  &  24  Vict  c.  143» 
§  36  (see  also  31  &  32  Vict  c.  101,  §  6),  it  was  provided  that,  where  no 
Banner  of  holding  is  expressed,  the  lands  are  to  be  considered  as  held  a 
ms  vd  de  me^  i.<L,  by  both  manners  of  holding  where  the  investiture 
anwf^tiM  no  prohibition  against  subinfeudation  or  against  an  alternative 
holdiiig^  and  •  ma  only  where  the  investiture  contains  such  prohibi- 
tion.*—MoxB. 
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structed  in  completing  his  right  by  the  indirect  methods  or 
nimious  diligence  of  his  competitor;  MUl  v.  L.  Powfoulis, 
Dec.  6, 1678,  M.  3028.(A) 
Bffeot  of  oon-  8.  Though  a  public  right  becomes,  by  the  superior's  con- 
firmation,(i)  valid  from  its  date  (Stair,  ii.  3,  §  28),  yet  if  any 
^^^^  mid-impediment  inteiTene  betwixt  that  period  and  the  con- 
firmation to  hinder  the  two  from  being  conjoined  (e.g.,  if  the 
granter  of  a  public  right  should  afterwards  grant  a  base  right 
to  another,  upon  which  seisin  is  taken  before  the  superior's 
confirmation  of  the  first),  the  confirmation  will  have  effect 
only  from  its  own  date,  and  consequently  the  base  right  first 
completed  will  carry  the  property  of  the  lands  preferably  to 
the  public  one.f/i;) 
Bfidgnation  ad  9*  Resignation  is  that  form  of  law  by  which  a  vassal  sur- 
^^J^J^^j^ .  renders  his  feu  to  his  superior ;  and  it  is  either  ad  perpetuam 
remanentiam  or  in  favorem.  In  resignations  ad  remanen- 
tiam,  where  the  feu  is  resigned  to  the  effect  that  it  may  remain 
with  the  superior,  the  superior,  who  before  had  the  superior- 
ity,  acqufres  by  the  resignation  the  property  also  of  the  lands 
resigned.  And  as  his  infeftment  of  the  lands  still  subsisted, 
notwithstanding  the  right  by  which  he  had  given  his  vassal 
the  property,  therefore,  upon  the  vassal's  resignation,  the 
superior's  right  of  property  revives,  and  is  consolidated  with 
the  superiority  without  the  necessity  of  a  new  infeftment. 


(19-21) 


(h)  Since  1858  sealing  of  Crown  charters  or  writs  is  dispensed  with 
onless  the  receivers  require  the  appropriate  seal  to  be  appended,  and  the 
date  of  signing  or  of  sealing  is  the  date  of  the  charter ;  31  &  32  Vict  c 
101,  §  78.    See  above,  tit  v.  §  39,  note  (Q. 

(%)  "  The  confirmation  validates  the  infeftment  as  from  its  date,  with 
all  deeds  granted  by  the  party  infeft  before  the  confirmation  ;  JiPDawaU 
V.  BamilUm,  1793,  M.  8807 ;  LockhaH  v.  jPerrter,  Nov.  16,  1837, 16  S. 
76." — MoiB.  "  Every  charter  and  writ,  whether  from  the  Crown  or  from 
a  subject-superior,  of  whatever  description,  shall  operate  as  a  confirma- 
tion of  the  whole  prior  deeds  and  conveyances  necessary  to  be  confinned 
in  order  to  complete  the  investiture  of  the  person  obtaining  such  writ  or 
charter;"  31  &  32  Vict.  c.  101,  §  115. 

(k)  "  But  the  public  right  must,  in  the  case  supposed,  carry  the 
superiority ; "  Inst.  1.  c. ;  and  a  mid-superiority  will  be  created. 
ExtiBction  of  Facilities  for  extinguishing  such  mid-superiorities  or  other  superior- 

•upenorities.     j^ies,  by  judicial  or  volimtary  relinquishment,  are  provided  in  31  &  32 
Vict.  c.  101,  §§  104-112,  and  in  the  Conveyancing  Act,  1874,  §  6. 
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go  that  resignations  ad  remcme7Uia/m  are  truly  extinctions, 
not  transmissions,  of  a  right(Z)  The  property  returns  by  how  burdened, 
this  resignation  to  the  superior,  with  all  the  burdens  charged 
upon  it  by  the  vassal  which  could  have  affected  any  singular 
soccessor,  as  feus,  tacks,  rights  of  annualrent,  &c.;  for  the 
superior's  voluntary  accepting  of  the  resignation  from  the 
vassal  implies  a  confirmation  of  all  these.  The  reason  has 
been  already  given  why  it  is  otherwise  when  the  fee  returns 
to  the  superior  in  virtue  of  any  feudal  casualty ;  ii.  5,  §  35. 
This  sort  of  resignation  was  not  ordained  to  be  recorded  by 
the  Act  1617,  for  registering  real  rights,  which  omission,  be- 
cause it  weakened  the  security  of  singular  successors,  is  now 
supplied  by  1669,  a  3.(m) 

10.  Resignations  in  favorem  are  made,  not  with  an  in-  RedgoAtion  in 
tention  that  the  property  resigned  should  remain  with  the 
soperior,  but  that  it  should  be  again  given  by  him  in  favour    ™'  ^    ' 
either  of  the  resigner  himself  or  of  a  third  party :  they  have  doee  not  diyeet 
not  therefore  the  effect,  like  resignations  ad  rema/nentiam, otm^SSl^ 
divesting  the  resigner;  for  the  surrender  is  not  attended  with  ^|*****^ 
any  purpose,  or  causa  hahiMa  of  transferring  the  property  to 
Uie  superior,  but  is  only  used  as  a  step  to  convey  it  to  an- 

(2)  But  withoat  resignation  ad  remanentiam  the  two  rights  are  not 
eoDSolidaledy  bat  remain,  though  in  the  same  person,  distinct  and 
lepumte  rights ;  Baid  v.  Buchanan,  1786,  M.  15,084,  2  Ross  L.C.  210. 
li^  however,  there  be  forty  years'  possession  on  the  superiority  title,  the 
bsM  infeftment  will  be  worked  off,  and  the  two  fees  consolidated  by 
prescription  ;  L.  Elibank  v.  Campbell^  Nov.  21, 1833,  12  S.  74  ;  Bantine 
T.  Chrakamf  March  2,  1837, 15  S.  711,  aff.  August  6,  1840, 1  Rob.  App. 
347  ;  DakympU  v.  E,  of  Stair,  March  10,  1841,  3  D.  837  ;  E.  of  ZeOand 
V.  Olover  Incorp.  of  Perthy  Jan.  29,  1868,  6  Macph.  292,  aff.  July  11, 
1870,  8  Macph.  (H.L.)  144. 

Under  the  Conveyancing  Act,  §  6,  no  consolidation  can  take  place 
witlioat  recording  a  minute  in  a  form  provided  by  the  Act,  and  by  §  7 
cansolldstiop  ia  not  to  affect  or  extend  the  rights  of  any  over-superior 
bejrond  what  they  were  before  the  consolidation. 

(m)  After  various  changes  in  the  forms  of  resignation  ad  rtmantnJtiam, 
the  notarial  instrument  was  rendered  tmnecessary,  and  it  was  made 
suiBeient  for  superiors  to  record  the  procuratory  or  conveyance,  with 
a  wamnt  of  registration,  in  the  appropriate  Register  of  Sasines,  or 
to  eipede  a  notarial  instrument  in  a  form  prescribed ;  31  &  32  Vict 
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other ;  consequently  the  fee  Femains  in  the  resigner  till  the 
person  in  whose  favour  the  resignation  is  made  gets  his  right 
from  the  superior  perfected  by  seisin ;  Craig,  436,  §  17:(n)  and 
it  is  because  resignations  infavorefm,  are  but  incomplete  per- 
sonal deeds,  that  our  law  has  made  no  provision  for  reced- 
ing them.(o)  Hence  the  first  seisin  on  a  second  resignation 
is  preferable  to  the  last  seisin  upon  the  first  resignation ;  bat 
the  superior  accepting  a  second  resignation,  whereupon  a 
prior  seisin  may  be  taken  in  prejudice  to  the  first  resigna- 
tary,  is  liable  in  damages.  In  all  resignations  the  vassal 
surrenders  the  lands  by  giving  the  symbol  of  staff  and  baton 
on  his  knee  to  the  superior,  who,  in  the  case  of  a  resignation 
i/a  favor&m,  immediately  delivers  it  to  the  disponee:  and 
upon  this  fact  a  notarial  instrument  is  extended,  which  com- 
pletes the  act  of  resignation.  A  pen  is,  in  practice,  used  for 
a  staff  in  the  ceremony  of  resigning.(p) 

11.  Resignation  may  be  made  either  by  the  vassal  him- 
self jpro2>riw  manibua,  or  by  his  procurator,  in  virtue  of  the 
procuratory  or  power  to  resign  contained  in  the  disposition. 
If  the  vassal  resign  ad  reTnanentiam  proprids  Tnanibtu,  he 
himself,  as  well  as  the  notary,  must  sign  the  instrument, 
(1555,  c.  38);  which  statute  is  expressed  in  general  terms, 
though  it  was  perhaps  intended  to  take  place  only  where  the 
resigner  had  subscribed  no  previous  obligation  or  conveyance, 
that  such  resignation  might  not  rest  solely  on  the  credit  of 
the  notary.  Tenements  within  borough  had  been  long  re- 
signed erroneously  by  the  symbols  of  earth  and  stone,  and 
such  resignations  were  sustained  in  respect  of  the  imiversal 
commiunis  error  (Young v.  Calderwood,  Feb. 7, 1708,  M.  3106): 


(n)  **  And  yet  the  lands  are  held  as  if  in  non-entry,  the  saperior  not 
being  entitled  to  demand  his  fen-dnties  from  a  vassal  from  whom  he  haa 
accepted  a  resignation,  nor  from  the  disponee  who  is  not  yet  entered;* 
Bell's  Pr.  802. 

(o)  Instroments  of  resignation,  having  long  fallen  into  disuse, 
were  abolished  by  8  &  9  Vict,  c  35,  §  9 ;  see  Benton  v.  Anstruihery  Nov. 
14,  1848,  11  D.  37. 

(p)  The  ceremony  of  resignation  was  abolished  by  10  &  11  Vict.  c. 
61,  §  17,  now  31  &  32  Vict  c.  101,  §  80.  In  Crown  writs,  giving  in  the 
note  applying  for  the  Crown  writ  is  made  equivalent  to  resignation. 
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but  by  Act  S.,  Feb.  11  that  year,  all  symbols  are  prohibited 
in  resignations  other  than  staff  and  baton. 

12.  By  statute  1594,  c.  214,  the  necessity  of  producing  The  Aet  dli- 
procuratorioB  or  instruments  of  resignation,  or  precepts  of  ^^^^^qo^Io^ 
seisin,  is  dispensed  with  where  the  rights  and  infefbments  o^wwiiputtiflni. 
themselveB  have  taken  effect  by  possession  for  forty  years  (26) 
together.  Frocuratories  and  precepts  were  in  those  days 
writtetn  separate  from  the  dispositions  on  which  they  pro- 
ceeded ;  and  the  view  of  the  act  was,  that  the  validity  of  the 
infeftment  should  not  depend  upon  the  preserving  of  writings, 
which  were  considered  as  little  worth  the  keeping ;  but  now 
that  the  procuratoiy  or  precept  is  engrossed  in  the  deed  of 
alienation,  and  that  tailzies  are  frequently  executed  by  simple 
procaratoiies,  such  rights,  if  not  supported  by  some  separate 
deed  divesting  the  grantor,  cannot  stand  on  the  footing  of 
this  act  (though  they  may,  in  most  cases,  be  supported  by 
the  posterior  act  of  prescription,  see  iiL  7,  §  2,  3)  without 
production  of  the  procuratories ;  because  these  are  really  the 
deeds  of  conveyance,  which  were  not  designed  to  fall  under 
the  statute.  In  burgage  tenements,  the  instrument  of  seisin 
contains  the  whole  transaction,  without  any  separate  instru- 
ment of  resignation ;  and  therefore,  seisin,  expressing  resigna- 
ti<m  of  these  to  have  been  made,  constitutes  a  valid  right, 
even  before  the  lapse  of  forty  years.(9) 

ISL  By  our  former  decisions,  one  who  was  vested  with  a  Trammlnionil 
personal  right  of  lands  (i.e.,  a  right  not  completed  by  seisin), 
effectually  divested  himself  by  disponing  it  to  another ;  after 
which  no  right  remained  in  the  disponer  which  could  be 
carried  by  a  second  disposition,  because  a  personal  right  is 
no  more  thtax  h  jtia  obligationis,  which  may  be  transferred  by 
any  deed  sufficiently  expressing  the  will  of  the  granter.(r) 

(j)  BuigBge-holding  has  been  abolished,  and  all  titles  assimilated  to 
those  in  £en*holdingB,  and  all  that  is  required  in  place  of  the  old  instrument 
of  mine  and  recording  is  the  recording  of  the  conveyance  or  deed  itself, 
with  a  wanant  of  registration  theieou  in  the  appropriate  Register  of 
SmIum;  31  &  38  Vict  c  101,  §  16;  see  proviio  in  §§  81,  99. 

(r)  SmUm  v.  Anttrvther,  Dec  5, 1837, 15  a  184,  aff.  Aug.  18, 1847, 
S  Bdl^  App.  814.  It  is  now  transferred  in  the  case  of  an  imfeudalised 
disposition,  %^  one  not  recorded  in  the  Register  of  Sasinee^  by  an  assign 
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But  this  doctrine,  at  the  same  time  that  it  rendered  the 
security  of  the  records  extremely  uncertain,  was  not  truly 
applicable  to  such  rights  as  required  seisin  to  complete 
them;  and  therefore  it  now  obtains  that  the  granter  of  a 
personal  right  of  lands  is  not  so  divested  by  conveying  the 
right  to  one  person,  but  that  he  may  effectually  make  it 
over  afterwards  to  another ;  and  the  preference  between  the 
two  does  not  depend  on  the  dates  of  the  dispositions,  but  on 
the  priority  of  the  seisins  following  upon  them ;  Bell  v.  Oart' 
shore,  June  21, 1737,  M.  2848,  5  B.  S.  198, 2  Ross,  L.  C.  4.10. 
See  also  JHeUaon  v.  Murray,  Dec.  22, 1738,  M.  7773.(8) 


TIT.  VIIL — OF  BEDEEMABLE  BIGHTS. 

Bedeemable  1.  An  heritable  right  is  said  to  be  redeemable  when  it 

inganra^]  contains  a  right  of  reversion,  or  return,  in  favour  of  the  per- 
son from  whom  the  right  flows.  Eeversions  are  either  legal, 
which  arise  from  the  law  itself,  as  in  adjudications,  which 
law  declares  to  be  redeemable  within  a  certain  term  after 
their  date;   or  conventional,  which  are  constituted  by  the 


nation  in  a  statutory  fonn  written  upon  the  deed  itself,  or  separately  ; 
and  the  disposition  and  assignation,  or  a  notarial  instrument  setting  forth 
the  right  of  the  assignee,  are  recorded  in  the  Register  of  Sasines  to  com- 
plete his  title ;  31  &  32  Vict.  c.  101,  §§  22,  23,  and  32  &  33  Vict  c 
116,  §  2.  As  to  the  completion  of  a  title  derived  firom  a  deceased  heir, 
neither  infeft  nor  served,  but  vested  with  a  personal  right  in  virtue  of 
the  Conveyancing  Act,  see  §  10  of  the  Act 

(<)  "  This  was  strikingly  exemplified  in  the  late  case  of  Laurie  v. 
Laurie,  March  10, 1854, 16  D.  860,  in  which  a  party  had  got  a  disposition 
of  lands  in  1796,  but  had  never  taken  infeftment  on  the  disposition. 
The  lands  consequently  remained  feudally  in  the  hcBreditcu  of  the  original 
seller,  and  descended  to  his  heir,  who  became  bankrupt  and  was  seques- 
trated. The  party  holding  the  personal  right  attempted  to  adjudge  the 
lands  in  implement  after  the  sequestration.  But  it  was  held  that,  as  the 
bankrupt  at  the  date  of  sequestration  held  a  completed  feudal  title  to  the 
subjects,  the  disponee  under  hia  mere  personal  obligation  could  not  com- 
pete with  the  trustee  holding  a  completed  title  to  the  lands  by  force  of 
the  sequestration." — MoiR. 
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agreement  of  parties,  as  in  wadsets,  rights  of  annualrent, 
and  rights  in  security.  A  wadset  (from  wad  or  pledge)  is  a  Wadaet. 
right  by  which  lands  or  other  heritable  subjects  are  impig-  (3) 
norated  by  the  proprietor  to  his  creditor  in  security  of  his 
debt ;  and,  like  other  heritable  rights,  is  perfected  by  seisin. 
The  debtor  who  grants  the  wadset,  and  has  the  right  of  re- 
version, is  called  the  reverser ;  and  the  creditor,  receiver  of 
the  wadset,  is  called  the  wadsetter. 

2.  Wadsets  were  in  the  reign  of  David  II.  granted  in         (4) 
the  form  of  a  charter,  whereby  the  reverser  impignorated  to 
his  creditor  the  lands  therein  mentioned,  to  be  enjoyed 
by  him  until  payment  should  be  made  of  the  sum  lent; 
Skene,  voce  "Reversion."    But  a  custom  prevailed  in  the 
reign  of  James  IIL  of  executing  these  rights  in  the  form  of 
irredeemable  dispositions;    and  the  right  of  reversion  was 
granted  to  the  debtor  in  a  separate  writing.     By  this  means,  RevenionB  of 
wadsetters  who  appeared  from  the  face  of  their  rights  to  be 
absolute  proprietors  had  it  in  their  power,  by  aliening  the 
wadset  lands,  to  defeat  the  reversion  competent  to  the  debtor : 
which  being  no  more  than  a  personal  right,  could  only  affect 
the  wadsetter  himself  and  his  heirs,  but  not  his  singular 
successors.      To  obviate  these  frauds,  all  reversions   were  made  real, 
declared  real  rights,  though  granted  in  writings  apart  (1469,         (9) 
a  28) ;  but  as  the  Act  did  not  make  their  registration  neces- 
sary in  order  to  give  them  this  effect,  the  rights  of  singular 
saocessors  were  rendered  insecure,  till   1617,  c.   16,  which 
(mlains  reversions  in  separate  writings  to  be  recorded  in  the 
same  register  with  seisins,  otherwise  not  to  be  effectual  if  re^teied  in 
against  singular  successors.     Wadsets,  by  the  present  prac-B^ei^i.'^ 
tioe,  are  commonly  made  out  in  the  form  of  mutual  con-         ^4^ 
tracts,  in  which  one  party  sells  the  land,  and  the  other 
grants  the  right  of  reversion. 

8L  Obligations  to  grant  reversions,  as  well  as  reversions        (lO) 
themselves,  are  directed  by  this  Act  to  be  recorded ;  these 
within  sixty  days  after  their  date,  and  those  within   sixty 
days  after  the  wadset  is  itself  made  real  by  seisin.    An  eik  Eika  to  re- 
to  a  reversion  is  a  writing  signed  by  the  reverser,  acknowledg-  \^  regiatarad. 
ing  the  receipt  of  a  fEirther  sum  lent  by  the  wadsetter,  and 
declaring  the  wadset  not  redeemable  till  payment  of  the  last 


220 


OF  REDEEMABLE  RIGHTS. 


[B.  H. 


debt,  as  well  as  of  the  first     These,  as  burdens  upon,  and 

consequently  parts  of,  the  reversion,  are  also  real  rights  if 

RevenioiiB  tn   registered  in  terms  of  the  statute.    Eeversions  incorporated 

xuMdnobbe      ^  ^^^  ^^7  ^^  ^^^  Wadset  are  excepted  from  this  Act; 


regifterad. 
(12) 


Revenioni 
how  far  ttrieti 
iurit. 

(5^ 


because  the  singular  successor  in  the  wadset  is  in  that  case 
sufficiently  certified  of  the  reversion,  though  it  be  not  regis- 
tered, by  looking  into  his  own  right,  which  bears  it  m 
gremio.  Reversions  of  burgage  tenements  were,  in  like 
manner,  excepted ;  but  these  are  ordained  also  to  be  recorded 
by  1681,  c.  11. 

4.  Rights  of  reversion  are  generally  esteemed  etricti 
jwria;  yet  they  go  to  heirs,  though  heirs  should  not  be  men- 
tioned, unless  there  be  some  clause  in  the  right  discovering 
the  intention  of  parties  that  the  reversion  should  be  personal 
to  the  reverser  himself;  E.  Mnrray  v.  L.  OrarU,  Jan.  9, 
1622,  M.  10,322.  In  like  manner,  though  the  right  should 
not  express  a  power  to  redeem  from  the  wadsetter's  heir,  as 
well  as  for  himself,  redemption  will  be  competent  against  the 
heir;  Mui/r  v.  Muir,  Feb.  6,  1630,  M.  10,339.  All  our 
lawyers  have  affirmed  that  reversions  cannot  be  assigned 
unless  they  are  taken  to  assignees ;  Stair,  iL  10,  §  7 ;  Craig, 
224,  §  3.(a)  But  it  is  certain  that,  from  the  favour  of  legal 
diligence,  they  may  be  adjudged. 

6.  Reversions  were  sometimes  burdened  with  a  power  to 
the  wadsetter  to  hold  the  lands  in  tack  for  a  certain  number 
of  years  after  their  redemption,  for  a  tack-duty  equal  to  the 
interest  of  the  wadset  sums,  which  was  commonly  far  below 
the  true  rent  of  the  lands.  Such  tacks  are,  by  1449,  c.  18, 
declared  null  if  the  tack-duty  be  not  in  some  degree  propor- 
tioned to  the  rent  Reversions  commonly  leave  the  reverser 
at  liberty  to  redeem  the  lands  qvundocunqiLe,  without 
restriction  in  point  of  time ;  but  a  clause  is  adjected  to  some 
reversions  that,  if  the  debt  be  not  paid  against  a  determinate 
day,  the  right  of  reversion  shall  be  irritated,  and  the  lands 
shall  become  the  irredeemable  property  of  the  wadsetter. 
Though  this  condition  {jpactum  legis  commissorice  in  pig- 
pign&ribu$.       noribvs)  was  reprobated  by  the  Roman  law  as  contra  bonoa 


Taokbjthe 
rerenerto 
labiist  after 
redemption. 

(13) 


Pactum  legit 


(a)  The  author  appears  to  disapprove  of  this  doctrine  ;  Inst  L  c.  7. 
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mores  (LtdtC.de  pact,  pign,;  S,  So),  yet  all  irritant  clauses 

in  contracts,  infeftments,  and  obUgations  are  eflfectual  with 

us,  by  Act  S.,  Nov.  27,  1592 ;  1661,  c.  62,  §  14 ;  nevertheless, 

where  the  irritancy  is  penal,  as  in  wadsets,  in  which  the 

sum  lent  falls  always  short  of  the  value  of  the  lands,  the 

right  of   redemption  is    by  indulgence  continued  to  the 

reverser,  even  after  the  term  has  expired,  while  the  irritancy 

is  not  declared.     But  the  reverser,  if  he  does  not  take  the 

benefit  of  this  indulgence  within  forty  years  after  the  lapse  How  far  it  ii 

of  the  term,  is  cut  out  of  it  by  prescription ;  Pollock  v.  Stories 

Nov.  10, 1738,  M.  7216,  ElcL  "  Wadset,"  4. 

S.  If  the  reverser  would  redeem  his  lands  he  must  use  Order  of 
an  order  of  redemption  against  the  wadsetter ;  the  first  step     ®™^Jj^ 
of  which  is  premonition   (or  notice  given  under  form  of  Premonitioii. 
instrument)  to  the  wadsetter,  to  appear  at  the  time  and  place 
appointed  by  the  reversion,  then  and  there  to  receive  pay- 
ment of  his  debt,  and  thereupon  to  renounce  his  right  of 
wadsetb    In  the  voluntary  redemption  of  a  right  of  wadset  VoinnUiy 
holden  base  it  is  usual  to  insert  in  the  wadsetter's  renuncia-  how  ezeouted. 
tion  a  procuratory  of  resignation  in  the  hands  of  the  superior,        f^S) 
granter  of  the  wadset^  ad  remanentiam  ;  and  to  register  the 
instrument  taken  thereupon  in  the  Register  of  Reversions  • 
but  a  renunciation  by  itself,  if  duly  registered,  re-establishes 
the  reverser  in  the  fiiU  right  of  the  lands.(&)    Where  the  Letters  of 
wadset  was  granted  to  be  holden  of  the  granter's  superior,  ^^^^^^^^ 
letters  of  regress  firom  the  superior  were  necessary  by  our 
former  law,  by  which  he  became  bound  again  to  receive  the 
reverser,  his  old  vassal,  upon  redemption  of  the  lands ;  but 
now,  since  the  Act  20  Gteo.  II.  c.  50,  the  superior,  though 
he  has  granted  no  such  letters,  must  receive  the  reverser,  on 
payment  of  a  year's  rent,  if  he  produce  a  disposition  from  the 
wadsetter  containing  procuratory  of  resignation.    If,  at  eze- 
cating  the  wadset,  the  superior  has  granted  letters  of  r^ress, 

(5)  This  is  contEary  to  Stair,  ii.  10,  13,  and  was  held  nnsettled  in 
Wan^ckn^  V.  jD.  BoadmrgKef  Dec  14,  1815,  F.C.,  aff.  March  9,  1825, 1 W. 
ft  a  41;  see  Ckitkolm  v.  ChUholm^BatUfh  Dec.  9,  1864,  3  Macpb.  202. 
Tbe  prorinons  of  31  &  32  Vict  c.  101,  §§  132, 134,  may  perhaps  be  held 
toappljtowadaeU;  tee  «&.§  3  (interpretation  ckiue  <<  Heritable  Secori- 
ties%  *se  below,  p.  828,  note  (g). 
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he  wiU  be  obliged  to  receive  him  without  payment  of  the 
year's  rent  Letters  of  regress  are  not  effectual  against 
singular  successors  in  the  superiority  if  they  are  not  registered 
in  the  Register  of  Reversions.  All  wadsets  that  remain 
personal  rights  are  extinguished  by  simple  discharges,  though 
they  should  not  be  recorded. 
OoDsignation  7,  If  the  wadsetter  either  does  not  appear  at  the  time 

ilon-moiiey;  and  place  appointed,  or  refuses  the  redemption-money,  the 
(19)  reverser  must  consign  it  under  form  of  instrument,  in  the 
hands  of  the  person  thereto  appointed  in  the  right  of  rever- 
sion ;  or,  if  no  person  be  named,  in  the  hands  of  the  clerk  to 
the  bills,  of  a  clerk  of  Session,  or  any  responsal  person.  An 
instrument  of  consignation,  though  it  proves  that  the  proper 
solemnities  were  used,  yet,  being  but  the  assertion  of  a 
notary,  cannot  fix  the  receipt  of  consigned  money  upon  the 
oonsignatary  without  an  acknowledgment  subscribed  by 
himself.  Extrinsic  bonds  due  by  the  wadsetter  to  the 
reverser  cannot  be  consigned  in  place  of  the  sums  contained 
in  the  right  of  wadset ;  for  compensation  is  excluded  by  the 
reversion  itself,  which  requires  consignation  in  current  money. 
But  where  the  compensation  is  founded  on  an  article  con- 
tained in  the  wadset  right,  it  will  be  received;  Hodge  v. 
its  effeotB.  Hodge,  Jan.  2,  1667,  M.  13,464.  This  instrument  of  consig- 
nation completes  the  order  of  redemption,  stops  the  farther 
currency  of  interest  against  the  reverser,  and  founds  him  in 
an  action(c)  for  declaring  the  order  to  be  formal,  and  the 
lands  to  be  redeemed  in  consequence  of  it. 
Deokimtonof  8*  Declarators  of  redemption  are  not  competent  to  the 
»^i^  reverser's  apparent  heir ;  for  an  heir  before  entiy  has  no  title 
(20, 21)  to  sue  on  the  rights  of  his  ancestor  {Lord  Lovat  v.  L,  Mao- 
doncdd,  Jan.  19, 1672,  M.  13,278)  ;(cQ  but  they  may  be  insisted 
in  against  the  wadsetter's  apparent  heir ;  because,  in  choosing 
a  defender,  no  more  is  necessary  than  that  he  have  an  inter- 

(c)  But  this  action  of  declarator  is  competent  without  notice  or  con- 
signation ;  CcmpheU  v.  Campbdly  1786,  M.  16,552,  Hailes  993. 

(d)  But  see  Inst.  1.  c,  Lord  Ivory's  note ;  M* Andrew  v.  Beidj  <j&c,  July 
16,  1868, 6  Macph.  1064.  A  creditor  whose  debt  is  a  real  burden  on  the 
reversion  has  a  title  to  sue  a  declarator  of  extinction  of  a  wadset ;  WrigfU 
V.  Turnery  March  7,  1855, 17  D.  629. 
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est  to  oppose  the  suit ;  yet  such  heir  is  not  entitled  to  the 
redemption-money,  though  the  lands  should  be  found  re- 
deemed, till  he  completes  his  titles,  and  so  be  capable  of 
reinstating  the  reverser  in  the  lands ;  Ca/mpbeU  v.  Bryson, 
Jan.  10, 1665,  M.  16,521. 

9.  Though  a  right  of  reversion,  which  is  barely  a  faculty  Orden  <rf 
to  redeem,  is  said  not  to  be  assignable  without  special  ma^  be 
power8,Ce)  yet  an  order  of  redemption  used  upon  it  may  be  "^^' 
made  over  to  another ;  because  the  faculty  is,  by  the  order,       (^»  ^^ 
converted  into  an  established  right;  the  deposited  money 

may  doubtless  be  assigned,  and  of  course  the  assignee  must  but  ^^  p^l 
be  entitled  to  prosecute  the  redemption.  The  Act  1617, 
whidi  requires  the  re^stration  of  grants  of  redemption 
and  renunciations,  does  not  make  it  necessary  to  register 
orders  of  redemption,  though  these,  joined  with  the 
decrees  of  declarator  following  upon  them,  are  truly  legal 
renunciations,  and  evacuate  the  right  of  wadset,  even 
in  questions  with  singular  successors;  Mack.  Obs.  on  1617, 
c.  16. 

10.  After  decree  of  declarator  is  obtained,  by  which  the  TiU  what 
lands  are  declared  to  return  to  the  debtor,  the  consigned  ^eoon^oed 
money,  which  comes  in  place  of  the  lands,  becomes  the  wad-  ^ttSr^wSt 
settei^s,  who  therefore  can   charge  the  oonsignatary,  upon 

letters  of  homing,  to  deliver  it  up  to  him ;  but  because  the 
reverser  may  at  any  time  before  decree  pass  from  his  order, 
as  one  may  do  from  any  other  step  of  diligence,  the  consigned 
sums  continue  to  belong  to  the  reverser  till  that  period ;  and 
consequently  the  wadsetter's  interest  in  the  wadset  continues 
heritable.(9)  If,  therefore,  decree  is  not  obtained  till  after 
the  death  of  the  wadsetter,  the  redemption-money  will  belong 
to  the  wadsetter's  heir,  and  not  to  his  executors;  but  the 
moment  the  lands  are  declared  redeemed  by  the  decree  it 

(«)  See  above,  p.  220,  note  (a).  The  contrary  view  is  maintained 
jigiinst  same  early  cases  in  Inst  iL  8,  7,  8,  e,f,  15 ;  Rosa's  Lectures, 
IL  354 

(^)  Wadaeta  are  not  specified  among  the  heritable  securities  whose 
quality  ia  affeeted  by  31  &  32  Vict  a  101,  §  117,  and  it  may  be  doubted 
whether  they  axe  within  the  intention  of  that  Act  See  above,  p.  221, 
aote^). 
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Initrnmeiit  of 
reqnitition : 

(26) 
ttieffeeti; 


itaiMrbe 
paMoafronu 


Wacbwt 
proper; 


(36.27) 


improper; 
(28) 


becomes  moveable,(A)  because  it  can  be  no  longer  said  to  be 
secured  on  land. 

11.  If  the  wadsetter  chooses  to  have  his  money  rather 
than  the  lands,  he  must  require  from  the  reverser,  under 
form  of  instrument,  the  sums  due  by  the  wadset,  in  terms  of 
the  right.  This  instrument  of  requisition  did,  by  the  former 
law,  dissolve  the  real  right  constituted  by  the  wadset,  and 
consequently  made  the  sums  contained  in  it  moveable  (iL  2, 
§  9) ;  but  now  that  provision  is  generally  made  by  a  special 
clause  in  the  right,  that  no  diligence  to  be  used  upon  it  shall 
weaken  the  real  security,  the  wadset  sums  by  our  present 
law  continue  heritable,  notwithstanding  requisition.  It  has 
been  adjudged  that  requisition  may  be  passed  from  by  the 
wadsetter,  even  after  the  reverser  has  consigned  the  redemp- 
tion-money in  consequence  thereof;  Boss  v.  Ross,  Nov.  14, 
1710,  M.  14,099.(i) 

12.  Wadsets  are  either  proper  or  improper.  A  proper 
wadset  is  that  whereby  it  is  agreed  that  the  use  of  the  lands 
shall  go  for  the  use  of  the  money;  so  that  the  wadsetter 
takes  his  hazard  of  the  rents,  and  enjoys  them  without 
accounting,  in  satisfeu^tion  or  in  solutuTn  of  his  interest. 
Though,  therefore,  the  rent  of  the  lands  should  be  less  than 
the  yearly  interest  of  the  sum  lent,  the  lands  are  redeemable 
upon  payment  of  the  bare  principal  sum,  without  any  claim 
for  bygone  interest ;  if  it  amounts  to  more,  the  wadsetter  is 
not  obliged  to  impute  the  surplus  (in  sortem)  towards  the 
extinction  of  the  principal  sum.  Where  the  wadsetter  thus 
subjects  himself  to  all  the  chances  by  which  the  fruits  may 
be  lost,  it  is  a  proper  wadset,  though  the  reverser  should  be 
obliged  to  pay  the  public  burdens ;  Home  v.  Stewart,  1677» 
M.  16,414;  JDmvie  v.  Cunnvngha/nt,  1685,  M.  16,417.  See 
1661,  a  62,  §§  13, 14 

13.  In  an  improper  wadset,  the  reverser,  if  the  rent 
should  fall  short  of  the  interest,  is  taken  bound  to  make  up 
the  deficiency;    if  it  amounts  to  more,  the  wadsetter  is 


(h)  And  is  attachable  by  arrestment ;  Stormonth  v.  Robertson,  May 
24, 1814,  F.C. 

(i)  The  author  appears  to  doubt  this  decision ;  Inst.  L  c. 
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obliged  to  impute  the  excrescence  towards  extinction  of 
the  capital ;  *and  as  soon  as  the  whole  sums,  principal  and 
interest,  are  extinguished  by  the  wadsetter's  possession,  he 
may  be  compelled  to  renounce,  or  divest  himself  in  favour 
of  the  reverser.  Where  the  wadsetter,  in  place  of  possess- 
ing by  himself,  grants  a  back-tack  of  the  lands  to  the 
reverser  for  payment  of  the  interest  of  the  wadset  sums,  as 
the  tack-duty,  the  wadset  is  thereby  rendered  improper; 
for  the  wadsetter  has,  in  that  event,  no  chance  of  getting 
more  than  his  interest ;  and  consequently  the  redemption  is 
burdened,  not  only  with  the  payment  of  the  principal  sum, 
but  of  the  interest  or  tack-duties  remaining  unpaid.  But 
this  burden  is  ineffectual  against  singular  successors  if  it  be 
not  expressed  in  the  right  of  reversion,  or  if  the  back-tack 
be  not  recorded  in  the  proper  register. 

14.  If  the  wadsetter  be  entitled  by  his  right  to  enjoy  the  agnrioiii 
rents  without  accounting,  and  if,  at  the  same  time,  the^"*^***^ 
reverser    be  subjected  to  the  hazard  of  their  deficiency,        (%) 
such  contract  is  justly  declared  usurious,  by  1661,  c.  62: 
for  where  the  wadsetter  runs  no  risk  of  losing  any  part  of 
his  interest  he  should  have  no  chance  of  drawing  more. 
By  another  clause  in  the  same  Act  it  was  provided  that  in  A  proper  wad- 
proper  wadsets  granted    before  the  date  of   the    statute,  ^t  ponenkm 
wherein  unreasonable  advantages  had  been  taken  of  the  2^^^^^'' 
debtor,  the  wadsetter  should,  during  the  not  requisition  of  ■^^'^'n^* 
the  sum  lent,  be  obliged  either  to  quit  his  possession  to  the        (29) 
debtor,  upon  his  giving  security  to  pay  the  interest,  or  to 
subject  himself  to  account  for  the  surplus  rents,  as  in  im- 
proper wadsets.    This  branch  of  the  statute  appears,  both 
from  its  narrative  and  the  enacting  words,  to  be  limited  to 
sach  wadsets  as  were  granted  anterior  to  the  statute ;  but 
the  subsequent  practice  has  extended  it  to  all  wadsets  with- 
out distinction.    Either  the  reverser  himself,  or  any  in  his  The  reraner'i- 
right^  ejg.,  a  disponee  or  adjudger,  is  entitled  to  make  offer  SSS^inS?^* 
of  security  to  the  wadsetter,  in  terms  of  this  statute ;  but  the  ®*^  ■•waitj. 
reverser's  personal  creditors   have  no  such  privilege,  since 
their  debts  are  no  titles  of  possession ;  E.  Leven  v.  Moriaon, 
Feb.  17, 1830,  M.  12,502. 

16.  Infeftments  of  annualrent,  the  nature  of  which  haa 

Q 
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Bight  of 
annualrent; 

(31,82) 


poindixigof 
the  ground  ia 
competent 
upon  it ; 


and  likewise  a 
personal  action 
against  the 
traanti* 


Eztinotionof 
rights  of 
annualrent* 

.        (34) 


been  explained  (il  2,  §  3),  are  also  redeemable  rights.  A 
right  of  annualrent  does  not  carry  the  property  of  the  lands, 
but  it  creates  a  real  neocus  or  burden  upon  the  property,  for 
payment  of  the  interest  or  annual  rent  contained  in  the 
right ;  and  consequently,  the  bygone  interests  due  upon  it 
are  debHaJundi.  The  annualrenter  may  therefore  insist  in 
a  real  action  for  obtaining  letters  of  poinding  the  ground, 
upon  which  he  may  distrain  the  corns,  cattle,  or  other  move- 
ables upon  the  lands,  for  payment  of  his  interest.  Those 
corns,  &c.,  in  so  far  as  they  are  the  property  of  the  debtor 
himself,  may  be  poinded  by  the  creditor  to  the  full  amount 
of  the  debt  due  to  him ;  but  the  goods  belonging  to  the 
debtor's  tenant  can  be  poinded  only  to  the  extent  of  the  rent 
due  by  him  to  his  landlord,  as  shall  be  particularly  explained 
(iv.  1,  §  8),  to  which  extent  the  annualrenter  may,  if  he 
pleases,  sue  the  tenant  in  a  personal  action,  towards  the  pay- 
ment of  his  past  interest ;  and  in  a  competition  for  those  rents 
the  annualrenter's  preference  will  not  depend  on  his  having 
used  a  poinding  of  the  ground,  for  his  right  was  completed 
by  the  seisin ;  and  the  power  of  poinding  the  ground,  arising 
from  the  antecedent  right,  is  merce  facvMdtis,  and  need  not 
be  exercised  if  payment  can  be  otherwise  got ;  Kelhead  v. 
Wallace,  1748,  M.  2785.  As  it  is  only  the  interest  of  the 
sum  lent  which  is  a  burden  upon  the  lands,  the  annual- 
renter,  if  he  wants  his  principal  sum,  cannot  recover  it  either 
by  poinding  or  by  a  personal  action  against  the  debtor's 
tenants,  but  must  demand  it  from  the  debtor  himself,  on  his 
personal  obligation  in  the  bond,  either  by  requisition  or  by 
a  charge  upon  letters  of  homing,  according  as  the  right  is 
drawn. 

16.  Eights  of  annualrent  being  servitudes  upon  the  pro- 
perty, and  consequently  consistent  with  the  right  of  property 
in  the  debtor,  may  be  extinguished  without  resignation. 
Where  they  were  made  out  after  the  old  style  (iL  2,  §  8) 
formal  renunciations  were  necessary,  which  it  behoved  the 
debtor  to  record  in  the  Register  of  Reversions,  because  such 
rights  were  truly  wadsets :  but  when  rights  of  annualrent 
came,  by  a  variation  in  the  form,  to  be  accessory  to  a  per- 
sonal obligation,  which  is  extinguishable  merely  by  payment 
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or  intromission,  renunciations  were  no  longer  required  to  the 
extinction  of  them ;  see  Mankm  v.  Amot,  July  8,  1680, 
M.  572.(k) 

17.  Infeftments  in  security  are  another  kind  of  redeem-  Bighti  of 
able  right  (now  frequently  used  in  place  of  rights  of  annual-  "^'^^y- 
rent),  by  which  the  receivers  are  infeft  in  the  lands  them-      (^  ^) 
selves  (and  not  simply  in  an  annualrent  forth  of  them),  for 
security  of  the  principal  sums,  interest,  and  penalty,  con- 
tained in  the  rights.(Q    These  rights,  when  they  are  granted,  Infeftmenti  of 
not  to  the  creditors  for  payment  of  their  debts,  but  to  cau- 
tioneis  for  relief  of  their  engagement,  are  caUed  infeftments' 
of  relief.     If  an  infeftment  in  security  be.  granted  to  a  credi- 
tor, he  may  thereupon  enter  into  the  immediate  possession 
of  the  lands  or  annualrent  for  his  payment ;  whereas  rights  have  no  pro- 
of relief  are  conditional,  and  have  no  operation  till  the**^ 
cautioner  either  pays  the  debt  or  is  distressed  for  it,  except 
in  the  special  cases  mentioned;   iii  3,  §  26.    Infeftments  may  be  ro- 
of relief  are  granted,  not  for  the  behoof  of  the  creditor,  who  prejudioe  of 
is  no  party  to  the  right,  but  for  the  cautioner's,  who  there-  *^  creditor. 
fore  may  renounce  it  at  his  pleasure ;  Crs.  of  Langton,  1691, 
M.  33 ;  but  if  the  creditor,  by  adjudging  the  right  of  relief 
from  the  cautioner,  shall  carry  it  to  himself,  the  cautioner 
cannot  thereafter  renounce  it  in  prejudice  of  him  who  has 
affected  it  by  legal  diligence.      Where  a  right  of  security  Soourity  for 
is  granted,  either  for  payment  or  for  relief,  not  only  of  debts  contracted, 
already  contracted  but  to  be  contracted  by  the  grantor,  its  ^^^  ^iniited. 
effects,  as  to  future  contractions,  is  restricted  to  the  debts 
that  shall  be  contracted  prior  to  the  date  of  the  seisin  follow- 
ing on  it^  by  1696,  a  5.    This  was  enacted  because  such  se- 


(k)  See  Bo8B*8  LectozeSy  IL  390.    The  doctrine  here  stated  has  been 
queBtioned. 

(0  The  bond  and  disposition  in  security  is  the  form  now  almost  Bond  and  Dii* 
muTenally  used  for  constituting  ordinary  securities  upon  land.    A  form  B?^?^"^ 
ii  provided  in  the  Titles  to  Land  Act,  1868,  Schedule  FF ;   as  to  ^* 

the  meaning  of  its  terms,  see  §  118.  Infeftment  is  taken  by  i^pis- 
tcataon  of  the  deed  itself  in  the  appropriate  Register  of  Sasines,  and 
thm  may  be  done  in  the  case  of  heritable  securities  in  any  other 
farm ;  31  &  38yict  c  101,  §  134. 
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curities  were  found  by  experience  to  be  firequently  granted(n) 
as  covers  to  fraud.  Infefbments  in  security  are  extinguished 
as  rights  of  annuabrent.(o) 

18.  All  rents  of  annuabrent,  rights  in  security,  and 
generally  whatever  constitutes  a  real  burden  on  the  fee,  may 
be  ground  of  an  adjudication  which  is  preferable  to  all  ad- 
judications or  other  diligences  intervening  between  the  date 
of  the  right  and  of  the  adjudications  deduced  on  it ;  not  only 
for  the  principal  sum  contained  in  the  right,  but  also  for  the 
whole  past  interest  contained  in  the  adjudication.  This 
'  preference  arises  from  the  nature  of  real  debts,  or  debita 
fundi,  and  is  expressly  reserved  by  the  Act  1661,  a  62, 
establishing  the  pari  passu  preference  of  adjudications ;  but 
in  order  to  obtain  it  for  the  interest  of  the  interest  accumu- 
lated in  the  adjudication,  such  adjudication  must  proceed  on 
a  process  of  poinding  the  ground ;  Mackenzie  v.  Cockhwm'a 
Cra,,  1699,  M.  259. 


OMhOrodit 
Honda. 


(n)  But  by  the  54  Geo.  III.  c  137,  §  14,  renewed  by  19  &  20  Vict  c. 
91,  §  7,  it  is  enacted  that  heritable  securities,  granted  either  to  bankers 
or  other  persons  for  cash  accounts  or  credits,  or  to  the  cautioners  in  such 
accounts  or  credits  by  way  of  relief  shall  form  an  exception  to  the  rule 
laid  down  by  the  Act  1696,  c.  5,  as  to  debts  contracted  after  the  date  of 
the  seisin.  ^  Such  securities  are  valid  on  condition  that  the  principal  sum 
and  interest  to  become  due  under  the  bond,  not  exceeding  the  principal 
sum  and  three  years'  interest,  shaU  be  fixed  by  the  bond.  But  the  effect 
of  the  Act  1696  may  be  practically  evaded  by  the  debtor's  granting  an 
absolute  conveyance  of  the  lands,  as  if  under  a  sale,  which  is  qualified  by 
a  separate  obligation  or  back-bond  granted  by  the  creditor  obliging  him- 
self to  denude,  but  only  on  payment  of  the  debt  which  may  be  then  due, 
or  of  any  debt  which  may  be  subsequently  contracted  by  future  advances 
to  the  debtor.  If  this  back-bond  remains  unrecorded,  the  lands  would,  in 
the  event  of  bankruptcy,  pass  to  the  trustee  of  the  holder  of  the  convey- 
ance ;  if  recorded,  it  qualifies  the  absolute  right  But,  in  any  view,  the 
conveyance  covers  aU  advances  and  debts,  whether  before  or  after  the 
sasine  ;  because  the  personal  obligation  to  denude  cannot  be  enforced 
against  the  creditor  except  under  the  condition  stipulated." — Mora.  See 
also  31  &  32  Vict  c.  101,  §  134. 

(o)  Heritable  securities  are  now  limited  or  extinguished  by  deeds  of 
restriction  or  discharge,  for  which  statutory  forms  are  provided,  and  which 
must  be  recorded  in  the  appropriate  Register  of  Sasines  ;  31  &  32  Vict 
c.  101,  §§  132,  133. 
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TIT.  IX. — OF  SERVITUDES. 

L  Servitude  is  a  burden  affecting  lands,  or  other  herit-  Servitade  ii 
able  subjects,  whereby  the  proprietor   is  either  restrained®* 
from  the  full  use  of  what  is  his  own,(a)  or  is  obliged  to  suffer       ^  ^ 
another  to  do  something  upon  it.     Servitudes  are   either 
natural,  legal,  or  conventional    Nature  itself  may  be  said  nAtuii, 
to  constitute  a  servitude  upon  inferior  tenements,  whereby 
they  must  receive  the  water  that  falls  from  those  that  stand 
on  higher  ground.     Legal   servitudes   are   established    by  legal, 
statute    or  custom,  from   considerations  of  public  policy; 
among  which  may  be  numbered  the  restraints  laid  upon 
the  proprietors  of  tenements  within  the  dty  of  Edinburgh, 
by  1621,  c  26,  and  1698,  c.  8.     There  is  as  great  variety  of  oroonTon- 
conventional  servitudes  as  there  are  ways  by  which  the 
exercise  of  property  may  be  restrained  by  paction,  in  favour 
of  another.(&) 

2.  Conventional  servitudes  are  constituted  either  by  grant,  SerWtndei  by 
where  the  will  of  the  party  burdened  is  expressed  in  writing,  pJSwripSoiu 
or  by  prescription,  where  his  consent  is  presumed  from  his         .3^ 
acquiescence  in  the  burden  for  forty   years.     A  servitude 
constituted  by  writing  or  grant  is  not  effectual  against  the 
grantor's  singular  successors  unless  the  grantee  has  been  in 
the  use  or  exercise  of  his  rights  which,  in  vulgar  speech,  is 
called  possession,  though  improperly ;  for  servitudes  are  in- 


(a)  These  are  sometimeB  called  negative  and  positive  servitudes, 
Inst  Le. 

(6)  New  kinds  of  servitude  are  not  readily  admitted,  the  rule  being 
that  this  burden,  being  effectual  when  properly  constituted  againt  singu- 
lar sueeetson,  though  not  followed  by  infeftment,  should  be  "  limited  to 
■Qch  uses  or  rertraints  as  are  well  established  and  defined,  leaving  others 
as  mere  pexaooal  agreements;"  Bell's  Pr.  979.  This  limitation  is  strictly 
observed  in  r^ard  to  negative  servitudes;  ib,  990.  "The  law  of 
Scotland  does  not  acknowledge  as  servitudes  the  right  of  trout-fishing, 
thou^  exercised  from  a  public  pathway  running  along  the  banks  of  a 
river  (SkerifY.  Ferguiony  July  18, 1844,  6  D.  1363) ;  nor  a  jtM  tpaUandi 
over  another  man's  grounds,  except  where  a  pathway  crosses  these  grounds 
commimiattiTig  from  one  public  road  to  another  (Dyce  v.  JBay,  11 D.  1266, 
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corporeal  rights,  aflfecting  the  property  of  another,  few  of 
which  are  capable  of  proper  possession.  They  are  valid 
against  the  granter  and  his  heirs, .  even  without  use.  In 
servitudes  that  may  be  acquired  by  prescription,  forty  years^ 
exercise  of  the  right  is  sufficient,  without  any  title  in  writings 
other  than  a  charter  and  seisin  of  the  lands  to  which  the 
servitude  is  cfaimed  to  be  due.(d) 
Difference  be-  3.  Servitudes  constituted  by  irrant  are  not  effectual  in  a 
question  with  the  superior  of  the  tenement  burdened  with 
t*)  the  servitude,  unless  his  consent  be  adhibited  ;  for  a  superior 
cannot  be  hurt  by  his  vassal's  deed ;  but  where  the  servitude 
is  acquired  by  prescription,  the  consent  of  the  superior,  whose 
right  afforded  him  a  good  title  to  interrrupt,  is  implied.  A 
servitude  by  grant,  though  followed  only  by  a  partial  posses- 
sion, must  be  governed,  as  to  its  extent,  by  the  tenor  of  the 
grant;  but  a  servitude  by  prescription  is  limited  by  the 
measure  or  degree  of  the  use  had  by  him  who  prescribes, 
agreeably  to  the  maxim,  tantum  prcescriptum,  quantuTti 
po88e88um,(e) 


afiEl  May  28,  1852,  24  Jur.  465,  1  Stuart  783)  ;  nor  a  servitade  of  curling 
and  skating  on  a  loch  within  private  grounds ;  Harvey  v.  Lindsay ^  June  23, 
1853, 15  D.  768.  It  is  not  easy,  however,  to  draw  a  distinction  between 
these  and  other  cases  where  the  servitude  has  been  sustained  ;  as  in 
Dempster  v.  Cleghom,  H.  of  L.,  Nov.  16, 1813,  2  Dow  242,  where  a  servi- 
tude of  playing  golf  was  sustained  ;  and  again  in  the  Mags,  of  Earls/erry 
V.  Malcolm^  June  12, 1829, 7  S.  755.  A  servitude  of  bleaching  and  drying 
clothes  was  admitted ;  Sinclair  v.  Mags,  of  Dysart^  Feb.  10,  1799,  M. 
14,549,  aff.  March  8, 1780,  2  Pat  554.*'— MoiR. 

((2)  A  servitude  acquired  by  prescription  is  not  lost  by  subsequent 
interruptions  which  do  not  amount  to  a  contrary  prescription  ;  Badgers  v. 
Hwtviey  July  10,  1827,  5  S.  917,  aff.  July  8, 1828,  3  W.  &  S.  251.  A 
servitude  over  adjoining  lands  may  be  so  acquired  even  where  the  title  i& 
a  "bounding"  charter  ;  Beaumont  v.  L.  Oknlyonj  July  11, 1843,  5  D.  1337. 
Negative  servitudes  cannot  be  constituted  by  prescription,  but  require 
writing,  which  must  be  unequivocal  in  its  terms,  but  may  be  unrecorded  ; 
Gray  v.  Ferguson^  1792,  M.  14,513  ;  Leckv.  Chalmers,  Feb.  3, 1859,  21  D. 
408  ;  Cowan  v.  Ste^vart,  May  24,  1875,  10  Macph.  723,  Inst.  ii.  9,  35. 

(e)  But  a  servitude  once  acquired  by  prescription  may  be  extended 
beyond  former  usage,  if  otherwise  the  Ber\'itude  would  be  ineffectual  and 
useless  to  the  dominant  tenement ;  Inst  1.  c. ;  see  Lord  Ivory's  doubt, 
note  185.    See  Mackenzie,  19  June,  1868,  6  Macph.  936. 
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4.  Servitudes  are  either  predial  (sometimes  called  real)  Predial 
or  personal    Predial  servitudes  are  burdens  imposed  upon 

one  tenement  in  favour  of  another  tenement.  That  to  which  ^^^ 
the  servitude  is  due  is  called  the  dominant,  and  that  which 
owes  it  is  called  the  servient  tenement  No  person  can  have 
right  to  a  predial  servitude  if  he  is  not  proprietor  of  some 
dominant  tenement  that  may  have  benefit  by  it;  for  that 
right  is  annexed  to  a  tenement,  and  so  cannot  pass  from  one 
person  to  another,  unless  some  tenement  goes  along  with  it. 

6.  Predial  servitudes  are  divided  into  rural  servitudes,  or  RnnJ  lend- 
of  lands ;  and  urban  servitudes,  or  of  houses.    The  rural  servi-  landi.^'  ^ 
tades  of  the  Romans  were,  iter,  actus,   via,  aquceductua^       .^  ^. 
aquoBhaustua,  and  jvs  pascendi  pecoria.    Similar  servitudes 
may  be  constituted  with  us, — of  a  foot-road,  horse-road,  cart- 
road,  dams  and  aqueducts,  watering  of  cattle,  and  pasturage. 
The  right  of  a  highway  is  not  a  servitude  constituted  in 
fisiyour  of  a  particular  tenement,  but  is  a  right  common  to  all 
tiayeller8.($r)     Tlie  care  of  highways,  bridges,  and  ferries  is 
committed  to  the  Sheriffs,  Justices  of  Peace,  and  Commis- 
sioners of  Supply  in  each  shire ;  1669,  c.  16 ;  1670,  c  9 ;  1686, 
c  8;  5  Geo.  L  c.  30.(A) 

5.  Common  pasturage,  or  the  right  of  feeding  one's  cattle  Gommon 
upon  the  property  of  another,  is  sometimes  constituted  by  a  p*"'*'*«®» 
general  dause  of  pasturage  in  a  charter  or  disposition,  with-      ^^^  ^^ 
oat  mentioning  the  lands  burdened,  in  which  case  the  right 
comprehends  whatever  had  been  formerly  appropriated  to  what  it  oom- 
the  lands  disponed  out  of  the  grantor's  own  property,  and  P'***®*'^ 
likewise  all  pasturage  due  to  them  out  of  other  lands.(i) 

(g)  And  it  may  be  vindicated  by  any  one  of  the  public ;  Torrie,  Se. 
V.  D.  ofAihoU,  Dec  12, 1849, 11  D.  328,  aff.  June  4,  1852,  1  Macq.  55. 

{k)  The  public  roads  of  Scotland  have  been  from  time  to  time 
rognlated  by  a  multiplicity  of  local  Acts.  The  general  regulating  Act 
now  in  force  is  41  &  42  Vict,  c  51.  The  care  of  roads  is  committed  to 
tnifteet,  oonsisting  partly  of  commissioners  of  supply  and  partly  of 
elected  trustees. 

{%)  The  light  of  pasturage  belonging  to  one  farm  is  not  available  to  the 
cattle  of  another  belonging  to  the  same  tenant  {Stewart  v.  Caithnest,  and 
aUwoH  V.  am4MHj  1788,  Hume  731)  ;  and  it  gives  no  right  of  killing  game 
{Fcfhe$  V.  Andenon^  Feb.  1, 1809,  F.C-X  or  of  cutting  hay  on  the  servient 
tenement ;  Cunningham  v.  Dutdopf  Dec.  29, 1836, 15  S.  295.    It  is  mate- 
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When  a  right  of  pasturage  is  given  to  several  neighbouring 
proprietors  on  a  moor  or  common  belonging  to  the  granter^ 
indefinite  as  to  the  number  of  cattle  to  be  pastured,  the  ex- 
tent of  their  several  rights  is  to  be  proportioned  according 
to  the  number  that  each  of  them  can  fodder  in  winter  upon 
his  own  dominant  tenement,  which  proportions  may  be 
fixed  by  an  action  of  souming  and  rouming,  two  old  words 
signifying  the  form  of  law  by  which  the  number  of  cattle 
that  each  proprietor  may  pasture  upon  the  moor  is  ascer- 
tained. 
UrfiMi  ■etfi-  7,  The  chief  servitudes  of  houses  among  the  Romans  were 

wQu6Sf  Of 

houMi.  those  of  support,  viz.,  tigni  immittendi  and  oneris  /erendi. 

(7^  8)  The  first  was  the  right  of  fixing  in  our  neighbour's  walls  a 
joist  or  beam  from  our  house ;  the  second  was  that  of  resting 
the  weight  of  one's  house  upon  his  neighbour's  wall ;  1.  33, 
de  serv.  prced,  v/rb.  (8,  2).  In  this  last,  he  who  owed  the 
servitude  was  bound,  not  only  to  suffer  the  house  to  rest  on 
his  wall,  but  to  repair  the  wall  when  it  became  unfit  for 
supporting  that  weight,  d.  1.  33 ;  not  from  the  nature  of  servi- 
tude, which  laid  the  servient  tenement  under  no  obligation  to 
do,  but  merely  to  suffer,  but  in  virtue  of  an  express  stipulation 
in  the  right ;  L  6,  §  2  si  serv.  vind.  (8,  5).  By  our  customs, 
also,  the  owner  of  the  servient  tenement  is  not  obliged,  in  a 
servitude  of  support,  to  repair  it,  unless  the  servitude  be  ex- 
pressly so  constituted ;  Stair,  iL  7,  §  6 ;  Murray  v.  BnyumhiU, 
1715,  M.  14,521.(jfc) 
ObligatioDB  on  8.  Where  different  floors  or  storeys  of  the  same  house 
ownenofthe  belong  to  different  persons,  as  is  frequent  in  the  city  of 
ShottSu™^*  Edinburgh,  the  property  of  the  house  cannot  be  said  to  be 
(11)  entirely  divided;  the  roof  remains  a  common  roof  to  the 
whole,  and  the  area  on  which  the  house  stands  supports  the 
whole,  so  that  there  is  a  communication  of  property,  in  conse- 
quence of  which  the  proprietor  of  the  ground-floor  must, 
without  the  constitution  of  any  servitude,  uphold  it  for  the 


rially  different  from  a  right  of  property  in  a  common,  and  does  not,  for 
instance,  give  a  right  to  sue  a  process  of  division  of  commonty  ;  Gordon  v. 
GrarUy  Nov.  12,  1850,  13  D.  1 ;  Bell's  Pr.  1095. 
{k)  Young  v.  Cuddie,  Feb.  24,  1831,  9  S.  500. 
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support  of  the  upper,  and  the  owner  of  the  highest  storey 
must  uphold  that  as  a  cover  to  the  lower.  Where  the  highest 
floor  is  divided  into  garrets  among  the  several  proprietors, 
each  proprietor  is  obliged,  according  to  this  rule,  to  uphold 
that  part  of  the  roof  which  covers  his  own  garret ;  Stair,  ii.  7, 

§6.(0 

9.  No  proprietor  can  build  so  as  to  throw  the  rain-water  StOIidde. 
£sdling  from  his  own  house  immediately  upon  his  neighbour's  (9) 
ground,  without  a  special  servitude,  which  is  called  of  stiUir- 
cide ;  but  if  it  fEdls  within  his  own  property,  though  at  the 
smaUest  distance  from  the  march,  the  owner  of  the  inferior 
tenement  must  receive  it  The  Romans,  to  prevent  the 
inconveniency  of  building  too  near  a  neighbour's  property, 
obliged  proprietors  to  keep  within  a  certain  distance  of  their 
own  march ;  1.  14,  de  serv.  prcBd.  urb.  (8,  2) :  but  we  have  no 
statute  regulating  this  matter,  though,  by  the  usage  of  several 


(0  The  nataie  of  the  rights  of  the  proprietors  of  '^  lands  "  of  houses  is 
not  in  all  points  settled.  Each  proprietor  has  a  right  of  property  in  the 
walls  sorroimdiDg  his  own  separate  house ;  and  beyond  this  the  character 
and  extent  of  his  rights  seems  to  depend  both  on  his  titles  and  on  the 
original  construction  of  the  whole  tenement  Each  proprietor  has  an 
iniemt  in  the  iolwn,  the  gable,  and  in  the  common  stair  and  walls  en- 
cloeing  it,  which  entitles  him  to  prevent  any  alteration  upon  these  that 
may  affect  the  safety,  or  even  the  use  and  enjoyment  of  his  separate 
estate  ;  see  Bell's  Pr.  1075, 1086  ;  StewaH  v.  Blackwood^  Feb.  3, 1829, 7  S. 
362  ;  Chaham  v.  Oreig^  Dec  6,  1838,  1  D.  171 ;  Anderson  v.  SaunderSy 
March  9, 1831,  9  S.  564 ;  Gellaily  v.  Arrol,  March  13,  1863,  1  Macph. 
592.  Professor  Moir  says,  with  regard  to  the  last  cited  case, ''  it  was  found 
that  where  the  several  storeys  of  a  house  belong  to  different  proprietors, 
each  proprietor  has  a  right  in  the  waUs  from  top  to  bottom,  and  can  pre- 
vent the  operations  of  a  proprietor  above  him,  though  he  is  merely 
■triking  a  door  through  on  the  floor  belonging  to  himself.  If  this  case 
proceeded  on  the  principle  that  the  under-proprietor  had  reason  to  believe 
that  some  prejudice  would  really  arise  to  his  own  floor  by  the  act  of  the 
proprietor  above  him,  the  case  is  quite  intelligible ;  but  if  it  be  supposed 
to  establish  the  principle  that  without  any  foundation  for  reasonable 
apprehension  an  under-proprietor  has  a  right  of  common  property  in  the 
wh<de  gable^  so  as  to  entitle  him  to  object  to  any  operation  on  the  wall, 
however  innoenoos  (which  seems  to  be  the  view  of  the  case  taken  in  some 
qoarters),  it  seems  oontraiy  to  the  doctrine  laid  down  by  Mr.  Bell,  Prin. 
§  lOSa*'— Mom. 
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boroughs,  proprietors  are  obliged  to  build  some  inches  wiUun 

the  extremity  of  their  property.(m) 

Serntndfls  10.  The  servitudes,  aUiua  ruxn  toUeTidi,  et  rum  offi/Aendi 

h^S.^Snoi'  ^^'^^'^^^w*  vd  proapectui,  restrain  proprietors  firom  raising 

jj[ggg^        their  houses  beyond  a  certain  height,  or  firom  making  any 

building  whatsoever  that  may  hurt  the  light  or  prospect  of  the 

•  dominant  tenement ;  L  4, 15,  de  aerv.  prasd,  urb.  (8,  2).   These 

servitudes  cannot  be  constituted  by  prescription  alone;  for 

though  a  proprietor  should  have  built  his  house  ever  so  low, 

or  should  not  have  built  at  all  upon  his  grounds  for  forty 

years  together,  he  is  presumed  to  have  done  so  for  his  own 

oonveniency  and  profit ;  and  therefore  cannot  be  barred  firom 

afterwards  building  a  house  on  his  property,  or  raising  it  to 

what  height  he  pleases,  unless  he  be  tied  down  by  his  own 

consent(7i) 

ServHode  of  H*  We  have  two  predial  servitudes  to  which  the  Romans 

fed  and  divoi.  ^^^^^  strangers,  viz.,  that  of  fuel,  or  feal  and  divot,  and  of 

07)        thirlage ;  the  first  is  a  right  by  which  the  owner  of  the 

dominant  tenement  may  turn  up  peats,  turfe,  feals,  or  divots, 

firom  the  ground  of  the  servient,  and  carry  them  oflF  either 

Fe«l  and  divot  for  fuel,  thatch,  or  the  other  uses  of  his  own  tenement(o) 

oraip-^ended  Common  pasturage,  though  a  greater  servitude  than  that  of 

under  partar-   feal  and  divot,  does  not  necessarily  comprehend  the  lesser 
•s*»  ^ 

(m)  It  sometimes  becomes  difficult  to  distinguish  whether  an  eaves- 
drop arises  fix)m  a  right  of  property  or  of  servitude ;  see  ScovHer  v.  PoUock^ 
Jan.  24,  1832,  10  S.  241  ;  Jack  v.  Lycdl,  April  1, 1835,  1  S.  &  M<L.  77. 

(n)  WcUher  v.  WUhart,  July  7,  1825,  4  S.  148 ;  Morris  v.  WKean^ 
Feb.  19,  1830,  8  S.  564.  Restrictions  upon  building  in  towns  are  some- 
times effected  by  means  of  feuing  plans,  referred  to  in  the  titles,  and  made 
conditions  of  the  feuar*s  rights  ;  see  Qardon  v.  Ma;rjor%bank$y  March  2, 
1818,  6  Pat.  App.  351 ;  Young  v.  Bevjo/r,  Nov.  17, 1814,  F.C. ;  WaXkw  v. 
BmUm,  March  11, 1825, 3  S.  650 ;  BowM  v.  Inglit,  May  1, 1849, 6  Bell's 
App.  427 ;  WNeiU  v.  Mack^imty  Feb.  5,  1870,  8  Macph.  62 ;  Bell's 
Pr.  868. 

(o)  It  must,  like  other  servitudes,  be  confined  to  the  ordinary  domestic 
uses  of  the  dominant  tenement,  and  not  communicated  to  others  ;  Brown 
v.  Kinlochy  1775,  M.  14,542  ;  Leslie  v.  Gumming^  1793,  ih.j-  Carstairsw 
Brovm,  May  14,  1829,  7  S.  607.  So  held  also  in  regard  to  the  analogous 
servitude  of  casting  and  winning  slate  and  stone  ;  Murray  v.  Afo^^.  of 
Peebles,  Dec.  8,  1808,  F.C. ;  Keith  v.  Stonehaven  Comrs.,  Feb.  12,  1829, 
7  S.  405,  aff.  5  AV.  &  S.  234  ;  infra,  §  20. 
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under  it ;  for  the  two  servitudes  are  quite  distinct,  and  the 
greater  can  be  used  without  the  lesser.  The  right,  therefore, 
of  casting  feal  will  be  excluded  if  he  who  is  entitled  to  the 
pasturage  has  never  attempted  to  use  the  other  right,  or  was 
interrupted  in  the  attempt;  L.  Homing  v.  Sdkirk,  Feb.  15, 
1668,  M.  2459. 

12.  l%irlage  is  that  servitude  by  which  lands  are  astricted,  Thirlage ; 
or  thirled,  to  a  peculiar  mill,  and  the  possessors  bound  to      ^!^  19) 
grind  their  grain  there,  for  payment  of  certain  multures  and 
sequels,  as  the  agreed  price  of  grinding.    In  this  servitude 

the  mill  is  the  dominant  tenement,  and  the  lands  astricted 
(which  are  called  also  the  thirle  or  sucken)  the  servient. 
Multure  is  the  quantity  of  grain  or  meal  payable  to  the  pro-  midtiire; 
prietor  of  the  mill,  or  to  the  multurer  his  tacksman.  The 
sequels  are  the  small  quantities  given  to  the  servants,  under  sequels. 
the  names  of  knaveship,  bannock,  and  lock  or  gowpen.  The 
quantities  paid  to  the  mill  by  the  lands  not  astricted  are 
generally  proportioned  to  the  value  of  the  labour,  and  are 
called  out-town  or  out-sucken  multures;  but  those  paid  by 
the  thirle  are  ordinarily  higher,  and  are  called  in-town  or 
in-sucken  multure& 

13.  Thirlage  may  be  constituted  by  a  landholder  when,  Thirlage,  how 
in  the  disposition  of  certain  lands,  he  astricts  them  to  his  own  ®^'"*'*"*®^ 
null ;  or  when,  in  the  disposition  of  a  mill,  he  astricts  his  own         (?^) 
lands  to  the  mill  disponed;  and   sometimes  he   thirls  his 
tenants  to  his  own  mill  by  an  act  or  regulation  of  his  own 

court ;  which,  however,  cannot  be  binding  on  such  tenants  as 
do  not  oblige  themselves  to  comply  with  it ;  for  tenants  cannot, 
but  by  their  own  consent,  be  subjected  to  any  burden  not 
mentioned  in  their  tacks.  The  grant  of  a  mill  with  the  Dis^sition  of 
general  clause  of  multures,  without  specifying  the  lands  multures! 
astricted,  conveys  the  thirlage  of  all  the  lands  formerly 
astricted  to  that  mill,  whether  they  were  the  property  of  the 
granter,  or  of  a  third  party. 

14.  A  less  formal  constitution  serves  to  astrict  barony-  Thirlage  to  the 
lands  to  the  mill  of  the  barony,  than  is  necessary  in  any  baro^.^ 
other  thirlage;  which  perhaps  proceeds  from  the  effects  of        ._ 
the  union  between  the  two.    Hence,  if  a  baron  makes  over 

the  mill  of  a  barony  cum  mvZturis,  or  cum  astrictis  m/uUuria, 

A 
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it  infers  an  astriction  of  the  barony  lands  to  the  mill  con- 
veyed, even  of  such  as  had  been  before  sold  to  another  for  a 
certain  duty  pro  omni  alio  OTiere;  L,  NewUston  v.  Inglis,  July 
17,  1620,  M.  10,852  and  15,968.  But  if,  prior  to  the  baron's 
conveyance  of  his  mill  cum  rmiUuria,  he  had  sold  any  part  of 
the  barony-lands  to  another  curmnvUuri8,tlie  first  purchaser's 
lands  are  not  astricted  by  the  posterior  grant ;  for  a  right  of 
lands  with  the  multures  implied  a  freedom  of  these  lands 
from  thirlage :  and  no  person  has  power,  after  he  is  divested 
of  lands,  to  subject  them  to  any  servitude  from  which  they 
were  before  exempted;  Macpheraon  v.  Mcintosh,  1681^  M. 
15,985 ;  Buntin  v.  Boyd,  M.  15,986. 

16.  Thirlage  is  either  (1)  of  grindable  corns;  or  (2)  of 
all  growing  corns ;  or  (3)  of  the  invecta  et  iUata,  i.e,,  of  all 
the  grain  brought  within  the  thirle,  though  of  another 
growth.  Where  the  thirlage  is  of  grindable  grain,  it  is  in 
practice  restricted  to  the  corns  which  the  tenants  have 
occasion  to  grind,  either  for  the  support  of  their  families  or 
for  other  uses ;  the  surplus  may  be  carried  out  of  the  thirle 
immanufactured,  without  being  liable  in  multure ;  Lockha/rt 
V.  Pdteraon,  Feb.  1731,  M.  16,015;  Lockhart  v.  Durham, 
Feb.  17, 1736,  M.  16,016.  Where  it  is  of  the  grcma  crescentia, 
the  whole  grain  growing  upon  the  ground  is  astricted,  with 
the  exceptions  (1)  of  seed  and  horse  com,  which  are  destined 
to  uses  inconsistent  with  grinding;  and  (2)  of  the  farm-duties 
due  to  the  landlord,  if  they  are  deliverable  in  grain  not 
grinded ;  for  it  is  not  to  be  presumed  that  the  landlord,  who 
must  sell  his  farms,  meant  to  extend  the  servitude  against 
himself;  but  if  the  rent  be  payable  in  meal,  flour,  or  malt^ 
the  grain  of  which  these  are  made  must  be  manufru^tured  in 
the  dominant  mill. 

16.  The  thirlage  of  invecta  et  iUata  is  seldom  constituted 
but  against  the  inhabitants  of  a  borough  or  village,  that  they 
shall  grind  all  the  corns  they  import  thither  at  the  dominant 
mill.  Where  this  thirlage  is  imposed,  the  words  generally 
are,  all  corns  brought  within  the  thirle  that  thole  (or  suflfer) 


(p)  But  the  term   is  flexible,  and    may  be  equivalent  to  grana 
crescentia;  Oreig,  June  14,  1781,  M.  16,068. 
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fire  and  water  therein.     Lord  Stair  (ii.  7,  §  20),  Craig  (253, 
§  6),  and  Mackenzie  (L  t.  §  26),  interpret  these  words  of  how  inter- 
such  tholing  of  fire  and  water  as  prepares  the  grain  for  the  ^" 
mill,  that  is,  steeping  the  grain,  and  drying  it  in  kilns  ;  but 
not  of  brewing  or  baking,  which  is  not  done  till  after  the 
grain  is  actually  manufactured ;  which  opinion  is  supported 
by  practice  {Heriofa  Hospital  v.  Alvia,  Feb.  22,  1707,  M. 
15,994) :  and  upon  this  principle  multure  cannot  be  exacted 
in  a  thirlage  of  vnvecta  et  UlcUa  for  flour  or  oat-meal  brought 
into  the  servient  tenement,  unless  the  importer  had  bought 
it  in  grain,  and  grinded  it  at  another  mill ;  Bakers  of  Perth 
▼.  Millers,  1749,  M.  16,025.    The  same  grain  that  owes  mul-  Oraln  thus 
ture,  as  granum  crescens,  to  the  mill  in  whose  thirle  it  grewi  p^y  douWe^ 
if  it  shall  be  afterwards  brought  within  a  borough  where  the  °^^*^^- 
vnvecta  et  iUala  are  thirled,  must  pay  a  second  multure  to        (26) 
the  proprietor  of  that  dominant  tenement ;  but  where  the 
right  of  these    two  thirlages  is   in   the   same  proprietor, 
he  cannot  exact  both;    Steedman  v.  Horn  and  Young, 
1722,  M.  16,013.    Where  lands  are  thirled  in  general  terms,        (27) 
without  expressing  the  particular  nature  of  the  servitude, 
the   lightest   thirlage    is   presumed,    firom    the    favour    of 
liberty,   but  in   the   astriction   of   a   borough   or    village, 
where  there  is  no  growing  grain  which  can  be  the  sub- 
ject of  thirlage,  the   astriction  of  invecta  et  ilUUa  must 
be  necessarily  understood;  Mackie  v.  Malsters  of  Falkirk, 
1746,  M.  16,023. 

17.  Thirlage,  in  the  general  case,  cannot  be  established  J^^^^ . 
by  prescription  alone,  for  iis  gum  sunt  meros  facultatis  n,on 
prcBScribitur ;    but    where-  one   has  paid    for    forty  years  ' 

together  the  heavy  insucken  multures,  the  slightest  title  in 
writing  will  subject  his  lands,  e,g,,  a  decree  against  him,  in 
which  he  was  not  regularly  called.(9)  Thirlage  may  be, 
contrary  to  the  common  rule,  constituted  by  prescription 
alone — (1)  Where  one  pays  to  a  mill  a  certain  sum,  or  . 

qaantity  of  gndn  yearly,  in  name  of  multure,  whether  he 
grinds  at  it  or  not  (which  is  called  dry  multure) ;  for  such  ^^'^^^J^  ^ 

(q)  M'Alider  v.  D.  of  Argyll,  June  17,  1831,  9  S.  763 ;  rev.  July  12, 
183S,  6  W.  &  S.  08. 
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payment  cannot  bear  a  construction  consistent  with  the 
freedom  of  his  lands.  (2)  In  mills  of  the  King's  property ; 
because  the  King's  original  right  to  all  heritable  subjects  is 
constituted  jure  coronce,  without  titles  in  writing;  and 
where  he  derives  right  ftom  another,  his  titles  are  more 
liable  to  be  lost  This  is  extended  in  practice  to  mills 
belonging  to  church-lands  in  consequence  of  Act  S.,  Dea  16, 
1612  (see  Spota  Pr.  190),  whereby  thirty  years'  possession 
of  church-lands  by  churchmen,  computed  backwards  fix)m 
the  time  of  commencing  the  action  against  them,  is  deemed 
equivalent  to  a  title  in  writing,  from  a  presumption  that 
their  rights  were  destroyed  at  the  Reformation  (Lord  Max- 
weU  V.  Stot,  Jan.  22,  1740,  M.  16,017).  Though  thirlage 
itself  cannot  be  constituted  by  mere  possession,  the  pro- 
portion of  multure  payable  to  the  dominant  tenement  may 
be  so  fixed. 

18.  The  possessors  of  the  lands  astricted  are  bound  to 
uphold  the  mill,  repair  the  dam-dykes  and  aqueducts,  and 
bring  home  the  mill-stones.  These  services,  though  not  ex- 
pressed in  the  constitution,  are  implied  in  thirlage ;  and  even 
in  thirlage  not  expressly  constituted  by  writing,  if  the  thirle 
has  been  in  use  to  perform  certain  services,  such  partial  use 
infers  an  obligation  to  perform  all  those  that  are  usually 
demanded  in  that  servitude ;  Crawford  v.  HaUcerston, 
Dec.  16,  1732,  M.  16,016.  But  where  there  is  neither 
an  explicit  constitution  of  thirlage,  nor  proof  of  services 
of  any  sort  performed  by  the  suckeners,  the  dominant 
tenement  can  claim  none  (X.  Inches,  Dea  1744,  n.  r. ; 
Brown  v.  Fletcher,  1740,  M.  16,018)  :  for  in  such 
case  the  rule  holds,  tantum  prasacriptv/m,  quomtitm 
poaaeaaum. 

19.  The  proprietor  of  a  mill  can  sue  the  tenants  or  ix)S- 
sessors  within  the  thirle,  who  have  carried  their  grain,  to 
another  mill,  in  an  action  of  abstracted  multures,  which  may 
be  brought  before  the  Judge-Ordinary.  This  action,  if  the 
proprietor  of  the  lands  be  not  cited,  cannot  have  the  effect 
to  interrupt  him  from  prescribing  an  immunity  from  the 
thirlage;  but  such  prescription  may  be  effectually  inter- 
rupted by  an  action  of  declarator  of  thirlage  against  the 
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proprietor,  to  which  the  Court  of  Session  alone  is  com- 
petent(r) 

20.  Servitudes  being  restraints  upon  property,  are  stridi  Senritades  are 
juria :  they  are  not  therefore  presumed,  if  the  acts  upon  which        *^**'^ 
they  are  claimed  can  be  explained  consistently  with  free-        (^) 
dom  ;(8)  and  when  servitudes  are  constituted,  they  ought  to 

be  used  in  the  way  least  burdensome  to  the  servient  tene- 
ment Hence,  when  one  has  a  right  of  pasturage,  or  of  feal 
and  divot,  upon  a  neighbouring  muir  or  heath,  though  he 
has  it,  strictly  speaking,  upon  the  whole  tenement  accord- 
ing to  the  rule  in  servitudes,  unaqucBqus  gleba  sei^vU,  yet 
the  proprietor  of  the  muir  will  be  allowed  to  till  part  of  it, 
if  he  leaves  imtilled  what  is  enough  for  the  purpose  of  the 
servitude ;  E.  SoiUhesk  v.  Mdgum,  Jan.  20, 1680,  M.  14,531 
and  7899 ;  Watson  v.  Feuara  ofDunkennan,  1667,  M.  14,529. 
Hence,  also,  one  who  has  a  servitude  of  peats  upon  his  neigh- 
bour's moss  is  not  at  liberty  to  extend  it  for  the  use  of  any 
manufiicture  which  may  require  an  extraordinary  expense  of 
fuel,  but  must  confine  it  to  the  natural  uses  of  the  dominant 
tenement(Q 

21.  Servitudes  are  extinguished — (1)  confusione,  when  the  Extinction  of 
same  person  comes  to  be  proprietor  of  the  dominant  and  ser-  ' 
vient  tenements,  for  ree  sua  nemvni  servit,  and  the  use  the      ^^  ^ 
proprietor  thereafter  makes  of  the  servient  tenement  is  not 

jure  aermtutis,  but  is  an  act  of  property.(u)     Nor  is  the 

(r)  See  Mag$,  of  Olcugaw  v.  Crawford^  Feb.  11, 1863,  F.C. ;  Harris  v. 
Mag$.  of  Dundee,  May  29, 1863, 1  Macph.  833.  By  39  Geo.  III.  c.  55, 
''for  encooiagmg  the  improvement  of  lands  subject  to  the  servitude  of 
thiriage,^  in  Scotland,  provision  was  made,  and  has  largely  been  taken 
advantage  o^  for  the  commutation  of  rights  of  thirlage. 

(t)  Marrit  v.  Maekean,  Feb.  19, 1830,  8  S.  564. 

(()  Supra,  §  11,  note. 

(«)  The  general  rule  is,  that  ''a  servitude  thus  extinguished  revives 
not  thon^  the  right  of  the  two  tenements  be  again  divided"  (Inst  1  c\ 
bat  that  circamstances  may  show  an  intention  to  maintain  the  servitude, 
or  an  implied  grant  of  it,  when  the  tenements  are  again  separated,  as  e,g,, 
if  the  tame  proprietor  holds  the  dominant  and  servient  tenements  by 
aepazate  titlet ;  Bell's  Pr.  997  ;  Ikmaldson'e  Trs.  v.  Forbee,  Feb.  1, 1839, 
1  D.  449.  And  it  has  been  said  that  **  when  two  properties  are  possessed 
by  the  nme  owners  and  a  severance  has  been  made  of  one  part  from  the 
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astriction  of  tenants  to  the  landlord's  mill  an  exception  from 
this  rule ;  for  in  thirlage  it  is  not  the  lands  themselves  that 
are  astricted,  but  the  fruits  which  belong  to  the  tenant  (2) 
By  the  perishing  either  of  the  dominant  or  servient  tene- 
ment :  but  if  a  mill  shall  be  only  disabled  for  a  time  from 
service,  the  thirle  can,  during  such  temporary  insufficiency, 
carry  no  more  of  their  grain  to  other  mills  than  what  they 
have  immediate  use  for;  E.  Wigton  v.  KirkmtiUoch,  Jan. 
1736,  Elcb.  "  Multures,"  3.(v)  By  the  former  practice,  they 
were  in  such  case  subjected  to  the  multures,  as  if  the  mill 
could  have  served  them ;  and  were  only  exempted  from  the 
sequels ;  Macdougal  v.  M'Oulloch,  Feb.  28,  1684,  M.  8897. 
(3.)  Servitudes  are  lost  non  utendo,  by  the  dominant  tene- 
ment's neglecting  to  use  the  right  for  forty  years;  which  is 
considered  as  a  dereliction  of  it,  though  he  who  has  the  servi- 
ent tenement  should  have  made  no  intemiption  by  doing  acts 
contrary  to  the  8ervitude.(a?) 

22.  Thirlage  may  be  extinguished  by  a  charter  of  the 
astricted  lands  granted  by  the  owner  of  the  dominant  tene- 
ment cum  muMuria;  which  does  not  barely  presume  that 
the  lands  in  the  grant  were  before  fr^e,  but  implies  an 
exemption,  though  they  had  been  formerly  burdened  with 
thirlage  {Oraeme  v.  Ure,  Jan.  26, 1705,  M.  16,992) :  nor  is  it 
necessary  that  such  clause  be  inserted  in  the  dispositive  part 
of  the  charter,  because  exemption  from  servitude  is  only  a 
quality  annexed  to  lands,  and  not  a  separate  subject  {Vevtck 
V.  Duncan,  1695,  M.  15,975 ;  Harrc/wera  v.  Horn,  1760,  M. 
16,026) ;  but  where  the  vassal  has  continued  to  pay  insucken 


other,  anything  which  was  used  and  was  necessary  for  the  conifortable 
enjoyment  of  that  part  of  the  property  which  is  granted,  mnst  be  con- 
sidered to  follow  from  the  grant"  By  necessary  is  meant  ^  necessary  for 
its  convenient  and  comfortable  .enjoyment  as  it  existed  at  the  time  of  the 
grant ;''  per  Lord  Campbell,  C,  in  Cochrane  v.  Ewarty  March  25,  1861, 
4  Macq.  117  (in  the  C.  of  S.  Jan  13, 1860,  22  D.  368). 

(v)  aark's  Tr,  v.  Hill,  Feb.  29,  1828,  6  S.  659. 

(x)  In  negative  servitudes  the  negative  prescription  begins  to  run  from 
the  time  when  the  owner  of  the  servient  tenement  does  the  first  act  repug- 
nant to  the  servitude  right ;  Inst.  1.  c.  They  may  also  be  extinguished  by 
abandonment  in  the  titles ;  Sivwright  v.  Wilson,  Dec.  19,  1828,  7  S.  210. 
All  servitudes  cease  by  renunciation  ;  Inst.  1.  c. 


T.  el]  of  servitudes.  241 

multares  after  such  charter,  freedom  from  thirlage  is  not  in- 
ferred ;  Stair,  ii  7,  §  24.(y)  In  rights  flowing  from  the  Crown,  «?W*^  . 
the  clause  of  multures,  when  it  is  only  in  the  tenendaa,  has  from  the 
no  effect;  because  when  signatures  are  presented  in  Ex- 
chequer the  greatest  part  of  the  tcTiendaa  is  left  blank,  which 
is  afterwards  filled  up  at  the  discretion  of  the  chancery-clerk, 
or  the  framer  of  the  signature;  Stewart  v.  Aberbadenoch 
Feuars,  Jan.  8, 1662,  M.  10,854. 

23.  Personal  servitudes  are  those  by  which  the  property  Perronal 
of  a  subject  is  burdened  in  fEkvour,  not  of  a  tenement,  but  of 
a  person.    The  only  personal  servitude  known  in  our  law  is      ^   '    ' 
usufruct  or  liferent,(2;)  which  is  a  right  to  use  and  enjoy  a  liferent; 
thing  during  life,  the  substance  of  it  being  preserved.    A 
liferent  cannot  therefore  be  constituted  upon  things  which 
perish  in  the  use ;  and  though  it  may  upon  subjects  which 
gradually  wear  out  by  time,  as  household  furniture,  &c.,  yet 
with  us  it  is  generally  applied  to  heritable  subjects.(a)    He 
whose  property  is  burdened  is  usually  called  the  fiar. 

24k  Liferents  are  divided  into  conventional  and  legal  Gonventionai 
Conventional  liferents  are  either  simple  or  by  reservation.    *^4f) 
A  simple  liferent,  or  by  a  separate  constitution,  is  that  which  simple  life- 
is  granted  by  the  proprietor  in  favour  of  another :  and  this  ^^  ' 
sort,  contrary  to  the  nature  of  predial  servitudes,  requires  mtut  be  con- 
seisiD  in  order  to  affect  singular  successors ;  for  a  liferent  of  geiaUi.     ^ 
lands  is,  in  strict  speech,  not  a  servitude  but  a  right  resem- 
Uing  property,  which  constitutes  the   liferenter  vassal  for 
fife;  and  singular  successors  have  no  way  of  discovering  a 
Uferent  right,  which  perhaps  is  not  yet  commenced,  but  by 


Thcfugh  supported  by  one  decision,  this  is  to  be  received  with  some 
don ;  Bell's  Piin.  1031. 
(s)  Liferent  may  rather  be  considered  as  a  qualified  right  of  property 
— qualified  both  in  point  of  time  and  of  the  proprietor's  right  of  dealing 
with  the  Babject 

(a)  Or  to  money,  the  interest  of  which  is  enjoyed  by  the  liferenter. 
Bat  thoD^  the  lifierenter  has  a  right  to  the  interest  of  such  subjects  as 
btnk  stocky  he  has  no  right  to  the  fee  or  bonuses  or  accumulations,  not 
bong  of  the  nature  of  dividends  annually  recurring  ;  EoUo  v.  HotuUm's 
IVa,  ISOly  IL  SSSa;  rev.  4  Pat  681 ;  see  Ownming  v.  Cwnmin^$  Trt., 
Feb.  S6,  IBU,  2  a  743 ;  and  below,  §  33,  note. 

R 
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the  records ;  whereas  in  predial  servitudes  the  constant  use 
Proper  right  of  of  the  dominant  tenement  makes  them  public.    The  proper 
tnmimiMible.   right  of  liferent  is  intransmissible^  osailyua  usufructuarii  im- 
hceret.    When  the  profits  of  the  liferented  subject  are  trans- 
mitted to  another,  the  right  becomes  merely  personal,  for  it 
entitles  the  assignees  to  the  rent,  not  during  his  own  life,  but 
his  cedent's,  and  is  therefore  carried  by  simple  assignation 
without  seisin. 
Liferent  by  26.  A  liferent  by  reservation  is  that  which  a  proprietor 

re«erva  on,      reserves  to  himself  in  the  same  writing  by  which  he  oon- 
(42)         veys  the  fee  to  another.      It  requires  no  seisin;  for  the 
granter's  former  seisin,  which  virtually  included  the  liferent, 
still  subsists  as  to  the  liferent  which  is  expressly  reserved, 
entitles  to  the  A  liferentcr  by  reservation  may  enter  the  heirs  or  singular 
^imlffflnd  to  successors  of  vassals,  as  if  he  were  fiar  (Craig,  416,  §  6),  and 
cafualties.       13  entitled  to  the  casualties  of  superiority  that  fall  during 
his  life ;  his  right  being  more  amply  interpreted  than  that 
of  a  simple  liferenter  who  had  no  prior  interest  in  the  land8.(&) 
In  conjunct  infefbments  taken  to  husband  and  wife,  the 
wife's  right  of  conjunct  fee  resolves,  in  the  general  case,  into 
a  liferent,  which  is,  however,  as  extensive  as  a  liferent  by 
reservation, 
liferent!  by  26.  Liferents  by  law  are  the  terce  and  the  courtesy.    The 

^^-  terce  (tertia)  is  a  liferent  competent  by  law  to  widows  who 

(44)        have  not  accepted  of  special  provisions,  in  the  third  of  the 
Terae,  heritable  subjects  in  which   their  husbands  died  infeft.(c) 

By  our  ancient  customs  the  widow  was  entitled  only  to  a 
third  of  the  lands  in  which  the  husband  stood  infeft  at  the 
marriage,  so  that  she  had  no  claim  upon  what  he  had 
acquired  during  the  marriage,  perhaps  by  her  own  industry 


(6)  But  he  cannot  grant  a  feu  effectual  beyond  his  own  life ;  Bedfa 
V.  MaxweU,  March  7, 1816,  F.C.  A  liferenter  by  constitution  may  be 
invested  by  the  granter  with  power  to  enter  vassals  as  a  quality  of  his 
right ;  Oibson-Craig  v.  Cochrane,  July  10,  1838, 16  S.  1335^  aff.  Sept  23, 
1841,  2  Kob.  446.  As  to  the  abolition  of  entries  and  casualties,  see 
supra,  note  at  end  of  t.  5,  and  Conveyancing  Act,  1874,  §§  4,  16,  et  aq, 

(c)  It  is  also  competent  to  wives  who  have  obtained  decree  of  divorce 
against  their  husbands  ;  BaUton  v.  Leitch,  1803,  Hume  293 ;  see  above, 
i.  6,  25. 
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or  economy;  R  M.,  L  2,  c.  16,  §  5,  9.    The  terce  takes  place  when  due; 

only  where   the  marriage  has  subsisted  for  year  and  day, 

or  where  a  child  has  been  bom  alive  of  it,(d)    No  terce  hoiband  mmt 

is  due  out  of  lands  in  which  the  husband  was  not  infeft  ' 

(Garruthera  v.  JohnatoUy  Jan.  29,  1706,  M.  15,840) ;  unless 

in  the  case  of  fraudulent  omission ;  for  which  see  Craig,  423, 

§  27 ;  Stair,  ii.  6,  §  16.(e) 

27.  The  terce  is  not  limited  to  lands,  but  extended  to  out  of  what 
teinds,(gr)   and  to  servitudes  aud  other  burdens  affecting  J^j!** "  * 
lands ;  thus  the  widow  is  entitled,  in  the  right  of  her  terce,    .^  ^^  ^. 
to  a  liferent  of  the  third  of  the  sums  secured,  either  by 
rights  of  annuab-ent  or  by  rights  in  security.     In  improper 
wadsets  the  terce  is  the  third  of  the  sum  lent.    In  those 
that  are  proper  it  is  a  third  of  the  wadset  lands ;  or,  in  case 
of  redemption,  a  third  of  the  redemption-money.     If  the 
husband  had  two  dwelling-houses,  the  widow  has  right  to  the 
second  'J^h)  if  he  had  but  one,  the  heir  must,  in  the  opinion 
<rf  Craig,  allow  her  the  third  of  it  (424,  §  29).    By  the  later 
practice  he  is  entitled  to  the  sole  possession  of  it,  but  cannot 
let  it  to  another  (Logan  v.  GoUbraith,  Jan.  26,  1665,  M. 


(d)  This  condition  is  now  abolished,  and  terce  is  due  even  where  the 
maiiiage  has  been  dissolved  within  year  and  day,  and  no  child  has  been 
horn  ;  18  Vict  c.  23,  §  7. 

(«)  But  the  infeftment  of  a  trustee  for  behoof  of  the  husband,  he  being 
the  real  proprietor,  is  equivalent  to  the  infeftment  of  the  husband  himself ; 
•8  is  also  the  infeftment  of  a  creditor  on  an  absolute  disposition,  qualified 
byan imzecoxded back-bond ;  BeZ^^ierv.itfojM,  1779,  M.  15,863;  BarUett 
V.  BmAamanf  Feb.  11, 1811,  F.C.  It  follows  from  the  rule  in  the  text 
that  where  the  heir  has  s(dd  the  estate  the  terce  is  a  preferable  burden 
on  the  lands,  even  although  the  purchaser  completes  his  title  before  the 
widow's  service  to  her  terce  ;  Boyd  v.  Hamilton,  1805,  M.  15,874.  Nor 
is  it  haired  by  a  reduction  of  the  husband's  infeftment  after  his  death, 
proeeeding  on  nullities  which  he  could  have  obviated  during  his  life, 
had  he  been  required  to  do  so  ;  Bose  v.  Frcuer,  1790,  M.  App.  **  Terce,"  1. 

If  the  hnabend's  right,  though  ex  fcicie  absolute,  be  really  a  trust,  or  a 

meiely  nominal  fee,  the  wife  has  no  terce ;  Bell's  Com.  i.  59. 

(g)  If  vested  by  separate  infeftments;    Monorieff  v.  TmanU  of 

NmoUm,  1779,  M.  15,733,  15,844  ;   ArbtUhnoU  v.  ArbuthnoUy  1805, 

Hiiiii6St94. 

{h)  Or  more  probably  to  a  third  of  the  annual  value  of  it ;  Bell's  Com. 

L  58  (ed.  Shaw  806) ;  Prin.  1598, 1603. 
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15,842).  Neither  rights  of  rever8ion,(i)  8uperiority,(A;)  nor 
patronage,(Q  fall  under  the  terce;  for  none  of  these  have 
fixed  profits,  and  so  are  not  proper  subjects  for  the  widow's 
subsistence;  nor  tacks,  because  they  are  not  feudal  rights. 
Burgage  tenements  are  also  excluded  from  it  (Craig,  425, 
§  34),  the  reason  of  which  is  not  so  obvious.(n)  Since  the 
iti  preference,  husband's  seisin  is  both  the  measure  and  security  of  the  terce, 
such  debts  or  diligences  alone  as  exclude  the  husband's  seisin 
can  prevail  over  it.  A  disposition  of  lands,(o)  therefore,  or  an 
heritable  bond  granted  by  the  husband,  or  an  adjudication 
led  against  his  estate,  if  not  followed  by  seisin,  cannot  affect 
the  terce. 
LeMer  terce.  28,  Where  a  terce  is  due  out  of  lands  burdened  with  a 

(47, 4S)      prior  terce,  still  subsisting,  the  second  tercer  has  only  a  right 
to  a  third  of  the  two-thirds  that  remain  unaffected  by  the 
first  terce  (R.  M.,  1.  2,  c.  16,  §  64).    But  upon  the  death  of 
the  first  widow,  whereby  the  lands  are  disburdened  of  her 
terce,  the  lesser  terce  becomes  enlarged,  as  if  the  first  had 
Terce  now       never  existed.    Formerly  the  widow  was,  contrary  to  the 
me^  prJ  *  common  rules,  entitled  to  a  terce  even  though  the  husband 
^^^^  had  made  a  special  provision  in  her  favour,  unless  it  had 

been  expressly  granted  in  satisfaction  of  the  terce ;  but  by . 
1681,  c.  10,  the  widow  who  has  accepted  of  a  special  provision 
fi-om  her  husband  is  thereby  excluded  fi-om  the  terce,  unless 
such  provision  shall  contain  a  clause  that  she  shall  have  right 
to  both.(p) 
Brief  of  terce.  29.  The  widow  has  uo  title  of  possession,  and  so  cannot 
receive  the  rents  in  virtue  of  her  terce,  till  she  be  served  to 
it ;  and  in  order  to  do  this,  she  must  obtain  a  brief  out  of  the 

($)  Maedougall  v.  Maedougdlly  1801,  M.  App.  "  Terce,'*  3. 

(k)  Nishet  v.  Nisbees  Trs.,  Feb.  24,  1835, 13  S.  617. 

(0  I>.  of  Roxburghe  v.  Duchess  of  BosAurgluy  June  25,  1818,  F.C. 

(n)  This  exception  is  removed  by  24  &  25  Vict  c.  86,  §  11. 

(o)  "  The  remedy  of  the  purchaser  is  to  retain  a  portion  of  the  price 
corresponding  to  the  value  of  the  subjects  burdened  by  the  terce  ;  Macvl- 
loch  V.  Maitland^  July  10,  1788,  M.  15,866 ;  Boyd  v.  Hamilton,  1805,  M. 
15,874."— Mom. 

(p)  To  exclude  the  terce  the  widow  must  accept  or  acquiesce  in  a  con- 
ventional provision  in  the  full  knowledge  of  her  legal  rights ;  Bell's  Com, 
158. 


(60) 
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Chancery,  directed  to  the  Sheriff,  yrho  calls  an  inquest  to 

take  proof  that  she  was  wife  to  the  deceased,  and  that  the 

deceased  died  infeft  in  the  subjects  contained  in  the  brie£ 

The  service  or  sentence  of  the  jury  finding  these  points  Service  of 

proved,  does,  without  the  necessity  of  a  retour  to  the  Chan-       ^^ 

eery,  entitle  the  wife  to  enter  into  the  possession  (Stair,  ii.  6,  Kemdng  of 

§  13),  but  she  can  only  possess  with  the  heir  pro  vndiviao,  ^^SS^t^ 

and  so  cannot  remove  tenants  till  the  sheriff  kens  to  her  ^^ 

terce,  or  divides  the  land  between  her  and  the  heir.    In  this 

division,  after  determining  by  lot  or  kavil  whether  to  begin 

by  the  sun  or  the  shade  (i.e.,  by  the  east  or  the  west),  the 

sheriff  sets  off  the  two  first  acres  for  the  heir,  and  the  third 

for  the  widow.    Sometimes  the  division  is  executed  by  giving 

one  entire  £Emn  to  the  widow,  and  two  of  equal  value  to 

the  heir.    The  widow's  right  is  not  properly  constituted  by  The  right  of 

this  service;   it  was  constituted  before  by  the  husband's J^^^^^^ 

seisin,  and  fixed  by  his  death :  the  service  only  declares  it,  "^vioe. 

and  so  entitles  her  to  the  third  part  of  the  rents  retro  to  her 

husband's  death,  preferably  to  any  rights  that  may  have 

affected  the  lands  in  the  intermediate  period  between  that 

and  her  own  serviccG?)    The  relict,  if  she  was  reputed  to  be 

lawful  wife  to  the  deceased,  must  be  served,  notwithstanding 

any  objections  by  the  heir  against  the  marriage,  which  may 

be  afterwards  tried  by  the  Commissary;  1503,  c.  77. 

80.  Courtesy  is  a  liferent  given  by  law  to  the  surviving  courtesy, 
husband  of  all  his  wife's  heritage  in  which  she  died  infeft,        /52) 
if  there  was  a  child  of  the  marriage  bom  alive.(r)    A  mar- 
riage, though  of  the  longest  continuance,  gives  no  right  to  when  due; 
the  courtesy  if  there  was  no  issue  of  it.     The  child  bom  of 
the  marriage  must  be  the  mother's  heir ;  if  she  had  a  child 
ci  a  former  marriage,  who  is  to  succeed  to  her  estate,  the 
husband  has  no  right  to  the  courtesy  while  such  child  is 

(^  Bat  it  has  been  held  that  if  the  widow  die  without  having  been 
•erred,  her  right  to  the  unpaid  rents  does  not  pass  to  her  representatives ; 
IPLtith  V.  JtUnnie,  Feb.  21, 1826, 4  S.  485.  This  case  has  been  doubted ; 
Bell's  Prin.  1002 ;  More's  Notes  on  Stair,  218 ;  but  it  would  probably  be 
held  to  role  the  point 

(r)  This  condition  is  not  affected  by  the  Moveable  Succession  Act, 
18  l^et  e.  S3,  i  7. 
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alive  {Darling  v.  Campbell,  Dec.  1, 1702,  M.  3113),  contrary 
to  Sir  Thomas  Craig's  opinion  (428,  §  43),  so  that  the  courtesy 
is  due  to  the  husband  rather  as  father  to  an  heir  than  husband 
to  an  heiress ;  conformably  to  the  Roman  law,  which  gives  to 
the  father  the  usufruct  of  what  the  child  succeeds  to  by  the 
it  u  only  of      mother ;  l.l,C,de  hon,  Tnat  (6, 60).    Heritage  is  here  opposed 
heritage ;         ^  conquest  (iil  8,  §  6),  and  so  is  to  be  understood  only  of  the 
heritable  rights  to  which  the  wife  succeeded  as  heir  to  her 
ancestors,  excluding  what  she  herself  had  acquired  by  singular 
titles.(8) 
how  burdened;        31.  Because  the  husband  enjoys  the  liferent  of  the  wife's 
(55)        whole  heritage  on  a  lucrative  title,  he  is  considered  as  her 
temporary  representative,  and  so  is  liable  in  payment  of  all 
the  yearly  burdens  chargeable  on  the  subject,  and  of  the 
current  interest  of  all  her  debts,  real  and  personal,  to  the 
value  of  the  yearly  rent  he  enjoys  by  the  courtesy;  Monteith  v. 
itisoonsti-      MorUdth,  1717,  M.  3117.    The  courtesy  needs  no  solemnity 
S^^tee^""*  to  its  constitution.     That  right  which  the  husband  had  to 
the  rents  of  his  wife's  estate  during  the  marriage  jure  Tnariti 
is  continued  with  him  after  her  death,  under  the  name  of 
Wife  must  be  courtesy,  by  an  act  of  the  law  itself    As  in  the  terce  the 
"^®^**  husband's  seisin  is  the  ground  and  measure  of  the  wife's  right, 

so,  in  the  courtesy,  the  wife's  seisin  is  the  foundation  of  the 
husband's,(Q  and  the  two  rights  are  in  all  other  respects  of 
the  same  nature ;  if  it  is  not,  that  the  courtesy  extends  to 
burgage-holdings  (L.  B.,  c.  44),  and  to  superiorities  (arg.  1681, 
c.  21). 
Bight  of  life-  32.  All  liferenters  must  use  their  right  aaZva  rei  sub- 

\^i^7        stantia.    Whatever,  therefore,  is  part  of  the  fee  itself  cannot 
be  encroached  on  by  the  liferenter,  e.g.,  woods  or  growing 
timber,  even  for  the  necessary  uses  of  the  liferented  tene- 
ment (Lady  Borthwick  v.  Borthwick'a  Ors.,  July  3,  1696, 
aB  to  growing    M.  8245).    But  where  a  coppice  or  sUva  caedua  had  been 
"   ^'  divided  into  hags,  one  of  which  was  in  use  to  be  cut  annually 

by  the  proprietor,  the  liferenter  may  continue  the   former 


{$)  Lawson  v.  Gilmour,  1609,  M.  3114;  Hodge  v.  Fraser,  1740,  M. 
3119. 

(e)  See  L.  Clinton  v.  Trefuds,  Dec.  18,  1869,  8  Macpb.  370. 
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yearly  cattings ;  because  these  are  considered  as  the  annual 

firoits  the  subject  was  intended  to  yield,  and  so  the  proper 

subject  of  a  liferent.(u)    Liferenters  have  no  right  to  coals  m  to  mineimk. 

or  minerals  underground  if  they  be  not  expressed  in  the 

right ;  for  they  are  proper  partes  soli ;  Lady  Preston  v.  L, 

Preston,  July  13, 1677,  M.  8242 ;  Heirs  of  Rosebum,  June, 

1727,  n.  r.    Where  they  are  expressed,  the  liferenter  may, 

by  the  former  rule,  work  any  colliery  that  had  been  opened 

before  the  conmiencement  of  his  right,  provided  he  does  not 

employ  a  greater  number  of  colliers,  or  bring  up  a  greater 

quantity  of  coals,  than  the  proprietor  did.(a3) 

33.  Our  law,  to  preserve  the  liferented  subjects  for  the  Bmdens 
fiar,  directed  liferenters  to  give  security  (called  in  the  Roman       (sSSs) 
law  cauHo  vsufnictuaria),  that  they  should  keep  them  in  eatuio  utu- 
good  condition  during  the  liferent  (1491  c.  25),  under  the'^'^'^*'^*'''*' 
penalty  of  losing  the  profits  thereof  (1535,   c.   lS).(y)     A 
special  method  is  chalked   out  in   the   case  of  tenements 
within  borough,  by  Act  1594,  c.  226.     Liferenters  (0)  are  also 
burdened  with  the  alimony  of  the  heir,  where  he  has  not  Alimony  of 
enough  for  maintaining  himself,  which  is  founded   in  an    ®  ®''' 
extension  of  the  last  clause  of  Act  1491,  c.  25 ;  by  the  first 
part  whereof,  not  only  ward-superiors,  but  liferenters,  were 

(«)  The  liferenter  is  also  entitled  to  all  windfalls,  and  he  may  use 
matuie  timber,  whether  blown  down  or  not,  for  the  necessary  purposes 
of  the  estate,  upon  giving  notice  to  the  fiar  ;  Dickson  v.  Dickson,  Jan.  24, 
1823,  2  S.  138 ;  M^Alistet's  Trs.  v.  WAUster,  June  27,  1851, 13  S.  1239. 
Gonect  accordingly  the  doctrine  of  L,  Borthwick  in  the  text. 

(z)  The  existence  and  extent  of  the  right  to  mines  and  quarries  often 
depend  on  the  terms  in  which  the  right  of  liferent  is  constituted  ;  see 
cases  in  Bell's  Pr.  1042. 

(y)  In  practice  it  seems  necessary  to  show  cause  for  expecting  injury 
to  the  tenement  before  this  caution  can  be  exacted  ;  Baldon  v.  Leitck, 
1803^  Hume  293.  Where  a  farm  is  liferented  with  its  accessory  move- 
ables (a  stocked  fEum),  the  liferenter  is  bound  to  keep  up  the  stock,  and 
leave  it  at  the  end  of  the  liferent  substantially  of  the  same  description, 
ndue,  and  extent  as  at  the  commencement ;  and  a  claim  will  arise  on 
the  one  aide  or  the  other  in  respect  of  a  material  difference ;  Boger'i  Trs, 
V.  8eoU,  July  19,  1867,  5  Maph.  1078. 

(s)  Bat  not  annuitants  on  an  estate,  Stewart  v.  Campbell,  1780, 
]£.  380y  5  B.S.  377,  Bailee  861  ;  nor  liferenters  of  money,  Aftrrie  v. 
PoOodti,  1731,  M.  397. 


(64) 
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obliged  to  preserve  in  good  condition  the  subject  of  the  ward 
or  liferent     The  name  of  an  employment,  if  it  does  not 
afford  bread  to  the  heir,  will  not  defend  the  liferenter  against 
this  burden ;  Ayton  v.  ColviU,  July  26, 1706,  M.  390.     The 
bare  right  of  apparency  founds  the  action  against  the  life- 
renter;  Hepburn  v.  Seton,  Feb.  12,  1636,  M.  381.    It  is  a 
burden  personal  to  the  liferenter  himself,  and  cannot  be 
thrown  upon  his  adjudging  creditors,  as  coming  in  his  place 
(61)        by  their  diligences ;  Ored,  of  Blair^  1737,  n.  r.     Liferenters 
are  also  subjected  to  the  payment  of  the  yearly  ceisses,  sti- 
pends, &c.,  falling  due  during  their  right,  and  to  all  other 
burdens  that  attend  the  subject  liferented.(a) 
Theeniryof         34.  Liferent  is  extinguished  by  the  liferenter's  deatL 
erent^         That  part  of  the  rents  which  the  liferenter  had  a  proper 
right  to  before  his  death  falls  to  his  executors ;  the  rest,  as 
never  having  been  m  bonis  of  the  deceased,  goes  to  the 
ofiandi,         fiar.(&)      Martinmas  and  Whitsunday  are,  by  our  custom, 
SI  legal    ^    the  legal  terms  of  the  payment  of  rent;  consequently,  if  a 
**""■•  liferenter  of  land  survives  the  term  of  Whitsunday,  his  exe- 

cutors are  entitled  to  the  half  of  that  year's  rent,  because  it 
was  due  the  term  before  his  death ;  if  he  survives  Martin- 
mas, they  have  a  right  to  the  whole.  And  this  is  the  rule, 
though  the  conventional  term  should  be  after  Martinmas; 
for  still  the  rent,  though  not  payable,  was  due  while  the  life- 
renter  was  yet  alive ;  and  the  postponing  the  term  of  pay- 
ment cannot  hurt  the  right  of  the  executors ;  Camegy  v. 
Camegy,  July  24,  1668,  M.  15,887.(c)  A  liferenter  who 
outlives  part  of  the  term-day,  transmits  to  his  executors 

(a)  Such  as  interest  on  heritable  bonds  affecting  the  subjects  life- 
rented  :  Lady  Forbes,  Jan.  29, 1765,  2  Pat  84  ;  but  not  to  burdens  which 
are  only  occasional,  and  which  the  law  lays  on  heritors,  such  as  building 
or  repairing  churches  and  manses ;  AnstrfUher  v.  AnstruUiarf  May  14, 
1823,  2  S.  306. 

(h)  As  to  the  division  of  rents  between  the  heirs  and  executors  of  a 
fiar  in  full  possession  of  the  subjects,  see  note  (e). 

(c)  But  if  by  convention  rents  be  made  payable  before  the  legal  term, 
the  executor  has  the  benefit  of  that  convention,  for  there  is  no  instance 
of  what  is  both  due  and  exigible  not  descending  to  executors  ;  Q^uem- 
berry  v.  Qv^eensberry'a  Exrs,,  Feb.  18,  1814,  F.C. ;  compare  note  («)  at 
end. 
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the  right  to  that  term ;  Pateraon  v.  Smith,  Dea  8, 1794,  M. 
15,902.    If  the  liferenter,  heing  in  the  natural  possession,  What  if  the 
and  having  first  sowed  the  ground,  should  die  even  before  lowS^the 
the  Whitsunday,  his  executors  are  entitled  to  the  whole  ^f'^®'^^- 
crop,  in  respect  that  both  seed  and   industry  were  his; 
Guthrie  v.  L,  Mackerston,  July  25, 1671,  M.  16,891.    Life- 
rents of  mills,  though  their  fruits  are  continual,  de  die  i/n  Liferents  of 
diem,  are  governed  by  the  same  rule  with  liferents  of  lands ;        ' 
Guthrie  v.  L.  Mackerston,  Dec.  8, 1617,  M.  15,890.(cO    ^^  » 
liferent  of  money  constituted  by  a  moveable  bond  the  exe-  of  money, 
cutors  have  a  right  to  the  interest,  down  to  the  very  day  of 
the  liferenter's  death,  where  no  terms  are  mentioned  for  the 
payment  thereof;  but  in  the  case  of  an  heritable  bond,  or  of 
a  money-liferent  secured  on  land,  the  interests  of  liferenter 
and  fiar  (or  of  heir  and  executor,  for  the  same  rules  serve  to 
fix  the  interests  of  both),  are  governed  by  the  legal  terms 
of  land-rent,  CamUhers  v.  Barclay,  Jan.  11, 1738,  M.  5413 ; 
Mrithout  regard  to   the  conventional.  Trotter  v.  Bochead, 
Jan.  12, 1681,  M.  15,899,  2375.(c) 


(d)  ^  In  urban  tenements  the  rent,  though  not  payable  conventionally 
till  half  the  expiry  of  the  year  or  later,  is  yet  held  as  between  heir  and 
executor  to  be  due  at  the  moment  of  entry ;  Binny  v.  Binny,  Jan.  28, 
1820,  F.C. ;  jfiitn^  v.  Jeffrey,  Jan.  28,  1828,  6  S.  422.  Consequently,  in 
a  competition  between  an  heir  and  executor,  where  the  ancestor  had  died 
in  Angost,  while  the  possession  had  commenced  at  Whitsunday,  the  rent 
from  Whitsunday  to  Martinmas  was  held  due,  and  in  bonis  of  the  eze- 
cuion  of  the  ancestor.  '  The  point,'  says  Mr.  Hunter,  vol.  iL  p.  316 
(4th  ed.  335), '  was  considered  as  settled  by  the  repeated  decisions  where 
the  competition  was  between  the  heir  and  executor  for  the  rents  of  grass 
farms,  for  that  is  held  to  commence  before  any  actual  benefit  is  drawn 
by  the  tenant'" — ^Mom. 

(e)  **  This  appears  to  have  been  conceded  in  DaJhousie  v.  Oilmour, 
1789,  M.  15,916.  If  annuities  are  made  payable  only  termly,  like  the 
interest  on  heritable  bonds,  the  right  to  the  payment  vests  only  at  the 
specified  term,  so  that  if  an  annuitant  dies  between  terms,  no  claim  can 
be  made  by  his  executor  for  a  proportion  of  the  annuity  corresponding 
to  that  portion  of  the  term  during  which  he  survived.  But  if  it  is  stipu- 
lated that  it  shall  be  paid  daily  and  continually,  the  right  vests  dediein 

di0m.    Some  alterations  have  been  made  in  our  law  by  the  Apportion-  Apportion- 
ment Act,  4  &  5  WilL  IV.  0.  22.    It  was  held  m  Fordyee  v.  Brydgei,  °»»'*^«*- 
Feb.  23,  1847,  6  Bell's  App.  1,  that  this  statute  applies  to  Scotland, 
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L  Ecclesiastical  rights  are  called  henejlces,  an  appellation 
transferred  from  secular  feus  to  church-livings,  because  they 
were  ^ven  to  churchmen  in  consideration  of  their  spiritual 
warfare.  They  consist  either  of  lands,  or  of  the  tithe  or 
teind  of  lands ;  the  first  is  called  the  temporality,  the  other 
the  spirituality  of  the  benefica  That  church-lands  might 
not  be  aliened  by  the  beneficiaries  in  prejudice  of  their 


though  its  phraseology  is  so  completely  English  that  it  is  with  difficulty 
made  applicable  to  our  law.  The  substance  of  the  second  section  is, 
that  all  rents,  annuities,  pensions,  dividends,  or  other  payments  made 
payable  or  becoming  due  at  fixed  periods  under  any  instrument  executed 
after  the  passing  of  the  Act  (i.e.,  June  16, 1834)  shall  be  apportioned  in 
such  a  manner  that,  on  the  death  of  the  party  interested,  or  on  the  de- 
termination by  whatever  other  means  of  the  interest  of  such  person,  his 
executors  shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  pen- 
sions, and  other  payments  'according  to  the  time  which  shall  have 
elapsed  from  the  conunencement  or  last  period  of  payment  respectively, 
as  the  case  may  be,  including  the  day  of  the  death  of  such  person,  or  the 
determination  of  such  interest.'  Nothing  can  appcu'ently  be  broader 
than  the  terms  of  this  clause.''  Strangely  enough,  however,  in  accord- 
ance with  English  decisions,  it  was  held  both  here  and  in  the  House  of 
Lords  not  to  apply  to  fee-simple  estate.  "  The  result  of  the  cases  appears 
to  be : — ^that  the  statute  in  some  cases  extends^  but  never  abridge$  the 
right  of  the  executor.  It  leaves  his  common  law  right  to  all  rents  which 
have  vested  where  it  was,  but  it  gives  him,  in  addition,  a  right  to  a  pro- 
portion of  that  term's  rents  which  have  not  yet  vested,  corresponding  to 
the  time  when  the  former  proprietor  survived  ;  see  Hard  v.  Anstruih^r 
Nov.  14, 1862, 1  Macph.  14 ;  Paul  v.  Arutruther,  Feb.  15, 1864, 2  Macph. 
H.L.  1."— MoiB.  The  Apportionment  Act,  1870,  33  &  34  Vict  c  35, 
§§1,7,  extends  to  fee-simple  estates.  By  it  all  '*  periodical  payments  in 
the  nature  of  income  (whether  reserved  or  made  payable  under  an 
instrument  in  writing  or  otherwise)  shall,  like  interest  on  money  lent,  be 
considered  as  accruing  from  day  to  day,  and  shall  be  apportionable  in 
reflpect  of  time  accordingly.'*  But  the  operation  of  the  Act  may  be 
excluded  by  express  stipulation.  The  statute  applies  to  fore-hand  rents, 
as  being  "  periodical  payments  accruing  from  day  to  day  "  (L.  Herries  v. 
MaxwclVs  Curatory  Feb.  6,  1873,  11  Macph.  396  ;  compare  Maxwell  v. 
/Scott,  Nov.  6,  1873, 1  R.  122)  ;  but  not  to  payment  of  stipends  and  ann 
{Latta  V.  Edinburgh  Ecclesiastical  Commrs.j  Nov.  30,  1877,  5  R.  266). 
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successors^  bishops,  and  the  beads  of  religious  bouses,  were 
disabled  firom  making  grants  witbout  tbe  consent  of  tbe 
chapter  or  convent ;  which  rule  continued  after  tbe  Reforma- 
tion, during  church-government  by  bishops ;  1606,  c.  3.  Tbe 
King's  confirmation,  as  the  presumed  patron,  was  also  to  be 
adhibited  to  grants  of  church-lands  (R  M.,  1.  2,  c.  23),  which 
right,  though  wrested  from  our  Sovereigns  by  tbe  Pope  (Craig 
146,  §  29),  was,  upon  the  Reformation,  restored  to  tbe  Crown, 
1584,  c.  7,  &a 

2.  Teinds,  or  tithes,  are  that  liquid  proportion  of  our  and  temcU. 
rents  or  goods  which  is  due  to  churchmen  for  performing  ^9) 
divine  service,  or  exercising  tbe  other  spiritual  functions 
proper  to  their  several  offices.  Most  of  tbe  canonists  affirm 
that  the  precise  proportion  of  a  tenth,  not  only  of  tbe  fruits 
of  the  ground,  but  of  what  is  acquired  by  personal  industry, 
is  due  to  the  Christian  clergy  of  divine  right,  which  they 
therefore  call  tbe  proper  patrimony  of  tbe  church;  though 
it  is  certain  that  tithes  in  their  infancy  were  given,  not  to 
the  clergy  alone,  but  to  lay-monks,  who  were  called  pauperes, 
and  to  other  indigent  persons.  Charles  tbe  Great  was  tbe  (3,  4) 
first  secular  Prince  who  acknowledged  this  right  in  tbe 
church.  It  appears  to  have  been  received  with  us  as  far 
back  as  David  L,  by  two  charters  of  that  King,  preserved  in 
Anderson's  Diplomata.  Our  first  statute  concerning  teinds 
is  David  IL  a  42. 

SL  This  right,  if  it  had  been  divine,  ought  naturally  to  Teinds  which 
have  belonged  to  the  pastor  of  tbe  parochial  church ;  but  its  beS  paid  to  * 
application  was  for  a  long  time  miserably  inverted ;  for  not  *^®  p*'^'^* 
only  did  those  who  were  liable  in  payment  at  first  consider  (li»  12, 14,  I6) 
their  obligation  as  fulfilled  by  giving  tbe  right  of  their 
tithes  to  any  poor  lay  friend,  but  even  after  tithes  had  been 
by  the  church  canons  consecrated  to  tbe  parochial  churches,  were  fre- 
the  patron,  who  in  those  ages  looked  on  himself  upon  the  propmtef  to 
ememne  of  every   vacancy  as  the  absolute  proprietor  ofc**^fi^f*i?»"d 

®     ®  •'  •'  .     .       momurtenes. 

the  benefice,  assumed  frequently  a  power  of  appropriating 
or  annexing  it  to  a  cathedral  church  or  monasteiy ;  by  which 
annexation  the  cathedral  or  monastery  became  tbe  bene- 
fictaiy  or  titular  of  tbe  benefice  annexed.  At  other  times, 
diiiidimen  who  had  not  their  tithes  regularly  paid  them 
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(10-13) 


made  a  grant  of  part  of  them  to  the  Sovereign,  that  they 
might  the  better  engage  his  interest  for  making  the  rest 
e£fectuaL  And  lastly,  most  of  the  religious  orders  procured 
from  the  Pope  an  exemption  from  payment  of  the  tithe  of 
lands  possessed  by  themselves,  which  ought  to  have  been 
paid  to  the  several  churches  where  the  lands  lay.  These 
abuses  were  in  some  measure  corrected,  first,  by  a  papal 
constitution  of  Adrian  lY.,  armo  1156,  limiting  such  exemp- 
tions to  the  three  orders — of  Cistercians,  Hospitallers,  and 
Templars  ;(a)  and  afterwards  by  several  Councils  of  Lateran 
(one  held  by  Alexander  III.  in  1180,  one  by  Innocent  IIL  in 
1215,  &c.),  prohibiting  the  further  infeudation  of  tithes  to 
laymen,  and  their  further  consecration  to  any  other  than  the 
parish  church. 

4.  The  person  employed  by  the  cathedral  church  or 
monastery  to  serve  the  cure  in  the  church  annexed  was 
called  a  mcaVy  because  he  held  the  church,  not  in  his  own 
right,  but  in  the  right  or  vice  of  his  employers ;  and  so  was 
removeable  at  pleasure,  and  had  no  share  of  the  benefice 
other  than  what  they  thought  fit  to  allow  him.  But,  in  the 
course  of  time,  the  appellation  of  vicar  was  limited  to  those 
who  were  made  perpetual,  and  who  got  a  stated  share  of  the 
benefice  for  their  incumbency;  firom  whence  arose  the  dis- 
tinction of  benefices  into  parsorvagea  and  vvcarages.  The 
bishops  (according  to  Forbes  on  "  Tithes,"  pp.  35,  86),  about 
the  thirteenth  century  divided  with  their  chapters  the 
churches  that  had  been  annexed  to  their  cathedrals :  those 
which  fell  to  the  bishop  himself  were  styled  mensdE,  because 
they  supported  the  expense  of  his  table ;  those  that  went  to 
the  chapter  were  called  commxmy  as  belonging  in  common  to 
all  its  members ;  but  it  is  more  probable  that  this  distinction 
owed  its  rise,  long  before  the  thirteenth  century,  to  the 
appropriation  of  parochial  churches  to  cathedrals;  some  of 
which  the  patron  gave  to  the  bishop  himself,  which  were 
called  mensal;  and  others  to  the  bishop  and  his  chapter, 
which  got  the  name  of  common. 

6.  Personal  teinds,  i.e.,  the  tenth  of  what  one  acquires  by 


(a)  See  below,  §  19,  note  (n). 
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his  own  industry  or  employment,  are  not  acknowledged  by 

our  law,  though  they  have  been  found  due  when  supported 

by  forty  years'  possession ;  Bemy  v.  NithscUde^ oy.  29, 1678, 

M.  2489.    Predial  teinds  are,  by  the  usa^fe  of  Scotland,  either  Teindi  are 

parsonage  or  vicarage.     Parsonage-teinds  are  the  teinds  of  ^^^iiSe. 

com;  and  they  are  so  called  because  they  are  due  to  the 

parson,  or  other  titular  of  the  benefice.(6)     Vicarage-teinds 

are  the  small  teinds  of  calves,  lint,  hemp,  eggs,  &c.,  which 

were  commonly  given  by  the  titular  to  the  vicar  who  served 

the  cure  in  his  place.     The  first  sort  was  universally  due,  PtoBonage- 

unless  in  the  case  of  their  infeudation  to  laics,  or  of  a  ponti-  venally  due, 

fical  exemption ;  but  by  the  customs  of  almost  all  Christen-  ^e ic^L** 

dom  the  lesser  teinds  were  not  demanded  where  they  had 

not  been  in  use  to  be  paid.     By  the  practice  of  Scotland  the 

teinds  of  animals,  or  of  things  produced  from  animals,  as 

lambs,  wool,  calves,  are  due,  though  not  accustomed  to  be 

paid;  L.  Grant  v.  M'Intoah,  July  24, 1678,  M.  10,763;  but 

roots,  herbs,  &c,  are  not  titheable,  unless  use  of  payment  be 

proved ;  Burnet  v.  Oibb,  June  9, 1676,  M.  15,640.(c) 

&  The  parson  who  was  entitled  to  the  teind  of  corns,  Panonage- 
made  his  right  eflFectual  either  by  accepting  of  a  certain  J^^^y™*** 
number  of  teind-boUs  yearly  from  the  proprietor  in  satisfac-  ^^"^^^ 
tion  of  it;  or  more  frequently  by   drawing  or  separating 
upon  the  field  his  own  tenth  part  of  the  corns,  after  they 
were  reaped,  firom  the  stock  or  the  remaining  nine-tenths  of 


(5)  ^  In  regard  to  paiBonage-teinds,  it  was  at  one  time  held  that  lands 
kid  out  in  grass,  or  let  as  grass  fields,  were  not  to  be  considered  as  teind- 
able  flubjects.  Bnt  when  the  system  of  valuation  of  teinds  became  general, 
this  notion,  which  had  no  equitable  foundation,  came  to  be  shaken,  and 
may  now  be  consideied  as  finally  overturned  ;  LearmorUhv,  City  ofEdinr,, 
Jime  1, 1868,  21  D.  892.  Lands  in  pasture  are  now,  equally  with  arable 
knds,  snbject  to  teinds,  jMUSonage  and  vicarage  ;  and  both  are  liable  to  be 
loealled  an  for  stipend  (without  a  decree  of  valuation)  at  one-fifth  of  the 
aseertained  valne." — ^Mom. 

(«)  See  Stair,  iL  8,  6.  Custom  is  the  criterion  in  all  questions  of 
vicange-teindB^  and  the  distinction  here  stated  does  not  now  hold  good ; 
HwtUer  v.  D.  of  lUxdmrghe,  1796,  M.  15,728,  Bell's  Pr.  1166.  As  to  fish 
teind,  see  JdhngUme  v.  Chalmers,  1780, 2  Pat  App.  659  ;  Scott  v.  Methueti, 
May  23,  1851,  13  D.  991.  As  to  its  commutation,  see  27  &  28  Vict 
c33. 
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Annexation  of 
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to  the  Grown. 

(19.  22) 


(20,23) 


the  crop,  and  carrying  it  off  to  his  own  granaries,  which  is 
called  drawn  teind.  And  if  any  possessor  of  lands  carried 
his  part  of  the  corns  off  the  ground  before  the  churchman 
had  drawn  the  teind,  he  was  liable  in  a  spuilzie ;  which  fre- 
quently occasioned  the  loss  of  the  whole  crop,  in  the  case 
either  of  an  ill-natured  or  of  an  indolent  titular.  This  hard- 
ship was  softened  rather  than  removed  by  the  Acts  1606, 
c.  8 ;  1612,  c.  3 ;  1617,  c.  5,  regulating  the  times  within  which 
the  titular  must  either  draw  his  teind  or  leave  the  possessor 
of  the  lands  at  liberty  to  carry  off  his  stock. 

7.  After  the  Reformation  James  YI.  considered  himself 
as  proprietor  of  all  the  church-lands;  partly  because  the 
purposes  for  which  they  had  been  granted  were  declared 
superstitious ;  and  partly  in  consequence  of  the  resignations 
which  he  and  Queen  Mary,  his  mother,  had  procured  fi^om 
the  beneficiaries.  And  even  as  to  the  teinds,  though  our 
reformed  clergy,  after  the  example  of  the  canonists,  claimed 
them  as  the  patrimony  of  the  church,  our  Sovereign  did  not 
submit  to  that  doctrine,  further  than  it  extended  to  a  com- 
petent provision  for  ministers.  He  therefore  erected  or 
secularised  several  abbacies  and  priories  into  temporal  lord- 
ships, the  grantees  of  which  were  called  sometimes  lords  of 
erection,  and  sometimes  titulars,  as  having  by  their  grants 
the  same  title  to  the  erected  benefices  that  the  monasteries 
had  formerly. 

8.  As  the  Crown's  revenue  suffered  greatly  by  these  erec- 
tions, the  temporality  of  all  church-benefices  (Le.,  church- 
lands)  was,  by  1587,  c.  29,  annexed  to  the  Crown.  That 
statute,  though  it  does  not  comprehend  teinds,((2)  excepts 
from  the  annexation  the  teinds  of  lands  belonging  to  par- 
sonages and  vicarages,  together  with  their  manses  and 
glebes;  and  declares  that  all  these  shall  remain  with  the 
present  possessors,  or  with  those  that  shall  be  afterwards 
provided  to  the  benefices.  Lands  granted  to  universities, 
schools,  and  hospitals  are  also  excepted  (though  these  did 
uot  truly  fall  within  the  Act,  not  being  church-lands) ;  and 


(d)  The  author,  Inst.  §  22,  doubts  whether  teinds  are  not  annexed ; 
but  the  statement  in  the  text  seems  to  be  correct    See  Inst.,  Ivory's  note. 
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benefices  of  laic  patronages,  by  which  is  meant  such  as  were 
established  before  the  Reformation  in  laymen,  whose  rights 
the  Legislature  had  no  intention  to  weaken.  Notwithstand- 
ing this  statute,  his  Majesty  continued  to  make  farther  erec- 
tions, which  were  declared  null  by  1592,  c.  121,  with  an 
exception  of  such  as  had  been  made  in  fEtvour  of  Lords  of 
Parliament  since  the  general  Act  of  Annexation  in  1587. 

9.  Eang  Charles  I.,  soon  after  his  succession,  raised  a  King  Ohu.  i. 
reduction  of  all  these  erections,  whether  granted  before  or  tion  of  the 
after  the  Act  of  Annexation,  upon  the  grounds  mentioned  at  ^"**^^'^ 
length  by  Mr.  Forbes  in  his  Treatise  on  Tithes,  p.  259.    In  a      ^^»  28) 
conference  between  the  King  and  the  titulars  upon  the  sub- 
ject of  this  suit  his  Majesty  insisted — (1)  That  all  proprietors  Hu  Maiesty's 
should  be  relieved  from  the  hardship  of  having  their  teinds  ^^°^*'' 
drawn  by  the  titulars.     (2)  That  all  the  superiorities  of  erec- 
tions (i.6.,  of  lands  holden  of  the  titulars,  as  coming  in  place 
of  the  monasteries)  should  be  declared  to  be  in  the  Crown, 
on  a  reasonable  composition  to  be  paid  to  the  titulars  for 
passing  from  their  right.     (3)  That  a  small  interest  should 
be  reserved  to  the  Crown  out  of  all  the  erected  teinds.    At 
last  the  whole  matter  was  referred  to  the  King  himself  by  au  diflferenoei 
four  several  submissions  or  compromises,  in  which  the  parties  K^hii^!^* 
<m  one  side  were  the  titulars  and  their  tacksmen,  the  bishops 
with  the  inferior  clergy,  and  the  royal  boroughs,  for  the 
interest  they  had  in  the  teinds  that  were  gifted  for  the  provi- 
sion of  ministers,  schools,  or  hospitals  within  their  boroughs ; 
and,  on  the  other  part,  the  proprietors  who  wanted  to  have 
the  leading  of  their  own  teinds.     The  submission  by  the 
tttulars  contained  a  surrender  into  his  Majesty's  hands  of  the 
superiorities  of  the  several  erections. 

IOL  Upon  each  of  these  submissions  his  Majesty  pro-  His  deorees- 
nouDoed  separate  decrees-arbitral,  dated  Sept.  2, 1629,  which  *^^**'^ 
are  subjoined  to  the  Acts  of  Parliament  of  his  reign.    He      (^  ^) 
made  it  lawful  to  proprietors  to  sue  the  titulars  for  a  valua-  proprietor  mAy 
tion,  and,  if  they  thought  fit,  for  a  sale  also  of  their  teinds,  Sf^  SS2jj*of 
before  the  commissioners  named,  or  to  be  named,  for  that^^^ 
paipoee.    The  rate  of  teind,  when  it  was  possessed  by  the  Tdndi  v»iaed 
proprietor  jointly  with  the  stock,  for  payment  of  a  certain  ^  ^  ^    ^' 
dntj  to  the  titular,  and  so  did  not  admit  a  separate  valua- 
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tion,  was  fixed  at  a  fifth  part  of  the  constant  yearly  rent, 
which  was  accounted  a  reasonable  aurrogcUum,  in  place  of  a 
tenth  of  the  increase ;  Hay  v.  D.  Roxburghe,  M.  15,750.(e) 
or  ieparately.    Where  it  was  drawn  by  the  titular,  and  consequently  might 
be  valued  separately  from  the  stock,  it  was  to  be  valued  as 
its  extent  should  be  ascertained,  upon  a  proof  before  the 
commissioners ;  but  in  this  last  valuation  the  King  directed 
the  fifth  part  to  be  deducted  from  the  proved  teind  in  favoiu* 
of  the  proprietor,  which  was  therefore  called  the  King's  ease 
PrivQegeof  a    (DovZ,  Jan.  28, 1708;  Home,  Feb.  7, 1711,  n.  r.).    The  pro- 
ra^fora       prietor  suing  for  a  valuation  gets  the  leading  of  his  own 
valuation.        teinds  as  soon  as  his  suit  commences ;  but  if  he  shall  suffer 
(35, 88)      protestation  to  be  extracted  against  him  for  not  insisting  in 
the  process,  he  loses  that  privilege  by  1693,  a  23.    The  pro- 
prietor is  in  all  valuations  allowed  a  joint  proof  with  the 
titular  by  our  present  law,  1690,  c.  30;  and  upon  getting 
his  decree  of  valuation  he  may  be  compelled  by  the  titular, 
if  he  shall  insist  for  it,  to  infeft  him  in  the  lands  for  his 
security  of  the  valued  teind ;  Mackenzie,  h.  t  §  16.(gr). 


(e)  Even  in  the  case  of  lands  which  had  never  been  tilled  at  the  time 
of  valuation,  and  which  therefore  yielded  no  parsonage-teind,  a  valuation 
of  the  stock  and  vicarage-teind,  conjunctive  at  one-fifth,  of  the  rent,  is  a 
valid  commutation  of  the  whole  teind ;  Hoiuton  v.  Cam.  Agent  of  Had- 
dington, Jan.  17, 1868,  6  Macph.  235. 

(g)  **  If  teinds  come  now  to  be  valued  for  the  first  time,  it  is  by  a  pro- 
cess of  valuation  before  the  Supreme  Court.  As  a  great  many  valuations 
took  place  before  the  Commissioners,  particularly  in  the  years  1628  and 
1629,  the  Court  of  Teinds  forms  also  a  court  of  review  of  the  proceedings 
before  the  Sub-Commissioners  appointed  for  carrying  out  the  valuations. 
These  valuations  by  the  Sub-Commissioners  formed  the  rule  of  settlement 
between  the  parties  only  so  long  as  they  were  acquiesced  in  by  them ;  bat 
in  themselves  they  had  no  legal  force  or  authority  xmtil  approved  of  by 
the  High  Commission,  and  now  by  the  Court  of  Teinds  as  coming  in  its 
place.  Assuming  no  such  objection  as  dereliction  to  be  stated  when  a 
decree  of  approbation  was  applied  for,  it  was  competent  for  the  High  Com- 
mission, and  is  now  competent  for  the  Court,  to  review  the  whole  proceed- 
ings, and  to  judge  whether  the  decree  of  the  Sub-Commission  had  been 
rightly  obtained ;  whether,  for  instance,  all  parties  who  were  interested  in 
the  valuation  had  been  duly  called.  It  is  sufficient  if  the  heritors,  patron, 
and  minister  were  parties,  but  not  if  merely  the  heritors  and  the  patron.'* 
It  has  been  settled  that  the  presence  of  the  minister  is  not  necessary  where 
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11.  Where  the  proprietor  insisted  also  for  a  sale  of  his  Sale  of  teincU. 
ieinds,  the  titular  was  obliged  to  sell  them  at  nine  years'  (31,88) 
purchase  of  the  valued  teind-duty ;  and  upon  receiving  the 
mce,  to  execute  a  disposition  in  the  purchaser's  favour,  con- 
taining procuratory  of  resignation  and  precept  of  seisin,  which 
Jie  decreet-arbitral  directs  the  grantor  to  warrant  only  from 
iiis  own  fact  and  deed ;  but  by  1663,  c.  19,  the  extent  of  the 
warrandice  is  left  to  the  decretion  of  the  Commissioners.  If 
'ike  pursuer  had  a  tack  of  his  own  teinds  not  yet  expired,  or 
if  the  defender  was  only  tacksman  of  the  teinds,  and  so  could 
aot  give  the  pursuer  an  heritable  right,  an  abatement  of  the 
price  was  to  be  granted  accordingly  by  the  Commissioners. 
This  part  of  the  decreet-arbitral,  concerning  the  valuation 
and  sale  of  teinds,  was  ratified  in  Parliament,  1633,  c.  17,  and 


the  interests  of  the  cure  are  represented  by  the  titular  ;  Minister  of  Old 
Maekar,  Feb.  28, 1868, 6  Macph.  504,  rev.  July  26, 1870, 8  Macph.  (H.L.) 
168;  Fergu$(m  v.  QiUespiSy  Feb.  4, 1795,  M.  15,768,  aff.  Feb.  17,  1797,  3 
PSfO.  App.  534 ;  Duke  of  Gordon  v.  OHlan,  1825,  1  W.  &  S.  295  (S.  Teind 
Oa.  64) ;  Kirhwood  v.  Orant,  Nov.  7,  1865,  4  Maq)h.  4 ;  see  Ministers  of 
Iday  V.  Heritors,  July  16, 1868, 6  Macph.  1074.  "  Where  the  matter  had 
not  been  litigated,  but  all  parties  concerned,  including  the  minister,  had 
agreed  that  the  value  of  the  teind  should  be  taken  at  a  certain  amount, 
this  was  to  receive  the  same  effect  as  if  the  judgment  of  the  Sub-Commis- 
nonetB  had  proceeded,  eausd  cognitd,  on  an  actual  proof  of  the  amount  of 
the  teind.  There  were  anciently  a  great  many  such  valuations  proceeding 
entizely  on  private  agreements,  and  these,  as  likely  to  be  attended  with 
peril  to  the  interests  of  the  benefice,  will  now  be  closely  examined. 
Indeed,  it  is  obvious,  more  especially  of  late,  that  the  Court  in  questions 
of  ii|)pTobation  are  disposed  to  deal  very  strictly  with  all  valuations  of 
the  Sub-Commission,  and  to  deny  effect  to  all  where  there  has  been  any 
departnre  from  proper  form.'* — But  see  Deans  of  Chapel  Royal,  Mar.  18, 
1869,  7  Macph.  fl^L.)  19.  "  If  the  value  of  the  lands  has  been  recently 
and  ioddenly  increased,  as  by  the  erection  of  buildings,  manufactories,  or 
▼aliutble  endoeores,  either  the  old  rental  as  it  stood  prior  to  these  will  be 
taken,  or  a  considerable  deduction  will  be  made  from  the  existing  rental 
in  eonaeqiienoe  of  these  improvements  ;  see  the  whole  matter  fully  dis- 
eoned  in  the  case  of  Smith  v.  Officers  of  StatSy  Dec  17, 1817,  F.C.  It  is 
othcsirise^  however,  when  the  lands  have  been  not  suddenly  but  gradually 
improved ;  in  which  case  the  titular  is  entitled  to  have  them  valued  in 
tlieir  improved  conditioD.  The  cases  on  the  subject  will  be  found  labori- 
onalj  eoUeeted  in  Badbanan's  work  on  Teinds,  pp.  200  to  203  (particularly 
wilii  v^fud  to  the  question  what  deductions  will  be  allowed  to  the  heritor 
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Commissioners  were  appointed  for  executing  it  by  the  same 
Parliament,  a  19.(h) 

12.  There  is  no  provision  in  the  decrees-arbitral  for  sell- 
ing the  teinds  granted  for  the  sustentation  of  ministers, 
universities,  schools,  or  hospitals;  because  these  were  to 
continue  as  a  perpetual  fund  for  the  maintenance  of  the 
persons  or  societies  to  whom  they  were  appropriated;  and 
they  are  expressly  declared  not  subject  to  sale  by  1690, 
c.  30;  1693,  c.  23.  By  the  last  of  these  Acts  it  is  also 
provided  that  the  teinds  belonging  to  bishops,  which  had  then 
fallen  to  the  Crown  upon  the  abolishing  of  Episcopacy,  should 
not  be  subject  to  sale  as  long  as  they  remained  with  the 
Crown  not  disposed  of;  nor  those  which  the  proprietor  who 
had  right  both  to  stock  and  teind  reserved  to  himself  in  a 
sale  or  feu  of  lands.  But  though  none  of  these  teinds  can  be 
sold,  they  may  be  valued. 

13.  The  King  by  the  decrees-arbitral  declared  his  own 
right  to  the  superiorities  of  erection  which  had  been  resigned 
to  him  by  the  submission,  reserving  to  the  titulars  the  feu- 

in  calculating  the  amount  of  teindable  value).  Besides  the  objectionB 
arisiiig  from  the  decree  itself,  or  the  circumstances  under  which  it  has 
been  obtained,  there  are  others  which,  assuming  the  original  validity  of 
the  decree,  have  been  pleaded  as  excluding  a  decree  of  approlmtion.  The 
first  is  dereliction,  «.e.,  that  the  holder  of  the  decree  has  tacitly  abandoned 
it  by  a  course  of  conduct  inconsistent  with  the  idea  that  he  intended  to 
stand  on  it  as  establishing  a  valuation.  In  order  to  succeed  in  this 
defence,  the  objector  requires  to  show  clearly  a  series  of  payments  made 
by  the  holder  of  the  decree  beyond  the  amount  of  the  valued  teind,  and 
under  circumstances  plainly  inferring  an  intention  to  depart  from  the 
sub-valuation.  The  defence,  that  the  sub-valuation  has  be^  lost  non 
utendOf  is  often  united  with  and  complicated  with  that  of  dereliction ;  but 
standing  by  itself,  it  has  long  been  settled  that  such  an  objection  caxmoi 
be  sustained ;  Ersk.  iii.  7, 11.  It  wHl  be  kept  in  view  that  the  decree 
of  the  High  Commission  could  not  be  lost  or  derelinquished  by  over- 
payments, or  lapse  of  time,  or  contrary  usage.  This  has  been  repeatedly 
decided  ;  and  the  earlier  cases  are  referred  to  in  the  case  of  Anderson  v. 
Blair,  July  3,  1816,  F.C." — MoiR.  As  to  dereliction,  see  Fogo  v.  CoL- 
quhouriy  Dec.  6,  1867,  6  Macph.  105. 

(h)  The  limitation  in  this  statute  of  the  right  to  pursue  a  sale  of  teinds 
to  a  perio<l  of  two  years  from  the  valuation  is  not  now  in  force ;  Irvine  v. 
MauU,  1794,  M.  16,698. 
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duties  thereof,  until  payment  by  himself  to  them  of  one 
thousand  merks  Scots  for  every  chalder  of  feu-victual,  and 
for  each  hundred  merks  of  feu-duty  (ratified  1633,  a  14) ; 
which  right  of  redeeming  the  feu-duties  was  renounced  by 
the  Crown,  1707,  a  11.  If  the  church-vassal  should  consent 
to  hold  his  lands  of  the  titular,  he  cannot  thereafter  recur  to 
the  Crown  as  his  immediate  superior,  1661,  a  53. 

14.  His  Majesty  referred  what  interest  the  Crown  ought  (39) 
to  have  in  the  teinds  of  erected  benefices  to  the  Commis- 
sioners ;  who  determined  an  annuity  to  be  paid  out  of  them  Annuity  of 
to  the  Crown  of  about  six  per  cent  (ratified  1633,  c.  15). 
This  right,  not  having  been  annexed,  was  conveyed  to  one 
Livingston  in  security  of  a  debt ;  but  in  1674  the  exercise 
of  it  was  suspended  by  the  Crown ;  since  which  time  it  has 
lain  dormant ;  Stair,  ii,  8,  §  13. 

16.  In  explaining  what  the  constant  rent  is  by  which  the  Kulea  for  fix- 
teind  must  be  valued,  the  following  rules  are  observed.    The  tSe  valuation 
rent  drawn  by  the  proprietor  firom  the  sale  of  subjects  that®^*®***^' 
are  more  properly  parts  of  the  land  than  of  the  fruits,  e.g,,        (^) 
quarries,  minerals,  mosses,(i)  &c.,  is  to  be  deducted  from  the 
rental  of  the  lands  {Heritors  of  Cadder  v.  Mine,  of  Glasgow,  Rent  of  qnar- 
Dec.  11,  1734,  M.  15,739,  Elch.  "  Teinds") ;  and  also  the  rent  ^cWbi;,^""* 
of  sapemumerary  houses,  over  and  above  what  is  necessary 
for  agriculture ;  and  the  additional  rent  that  may  be  paid  by 
the  tenant  in  consideration  of  the  proprietor's  undertaking 
any  burden  that  law  imposes  on  the  tenant,  e,g.,  upholding 
the  tenant's  houses  (ibid.) :  because  none  of  these  articles  are 
paid  properly  on  account  of  the  finiits.     Orchards  must  also  norof  orchardiy 
be  deducted;  Hay  v.  Boxburgh,  M.  15,750;  and  mill-rent, *^^  ' 

because  the  profits  of  a  mill  arise  from  industiy ;  and  the 
corns  manu£Eu^ured  there  suffer  a  valuation,  as  rent  payable 
bj  the  tenant,  and  therefore  ought  not  to  be  valued  a  second 
time  against  the  proprietor  as  mill-rent  The  yearly  expense 
of  culture  ought  not  to  be  deducted ;  for  no  rent  can  be 

(s)  This  deduction  has  place  only  when  the  tenant  has  right  to  sell 
the  pests ;  PeUrhin  v.  E.  Moray,  laOl,  M.  App.  "  Teinds,''  11.  Compare 
Faml  T.  Heriiors  of  Banehory-Devenick,  Feb.  3, 1865,  3  Macph.  482,  on 
Kpfetl  Mmy  H  18(^>  5  Macph.  (H.L.)  62 ;  July  2, 1869,  7  Macph.  967, 
aJBL  June  82, 1871, 9  Macph.  121. 
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produced  without  it  {Feuara  of  Dalkeith  v.  D.  Buccleuck, 
nor  rant  im-  Feb.  6, 1745,  M.  15,745) :  but  if  an  improvement  of  rent  is 
S^taun^iiMy  niade  at  an  uncommon  expense,  e.g,y  by  draining  a  lake,  the 
®^P*"***  proprietor  is  allowed  a  reasonable  abatement  on  that  account ; 

Heritors  of  Cadder  v.  Glasgow  College,  July  18,  1739,  M. 
15,740.Cifc) 
Teindi  not  dis-        16.  Notwithstanding  the   several  ways  of  misapplying 
^'**®^^    '         parochial  teinds  in  the  times  of  Popery,  some  few  benefices 
^^^)         remained  entire  in  the  hands  of  the  parsons.    The  ministers 
planted  in  these  after  the  Reformation  continued  to  have 
now  redeem-    the  full  right  to  them  as  proper  beneficiaries ;  but  by  Acts 
patronfromthe  1690,  c.  23,  and  1693,  c  25,  a  power  is  granted  to  the  patron 
benefioiaiy.      ^  redeem  the  whole  t^ind   from  such  beneficiaries,  upon 
their  getting  a  competent  stipend  modified  to  them ;  which 
teind,  so  redeemed,  the  patron  is  obliged  to  sell  to  the  pro- 
prietor at  six  years'  purchase. 
In  what  order         17.  Some  teinds  are  more  directly  subject  to  an  allocation 
jeot  to  allo^-   for  the  minister's  stipend  than  others.     The  teinds  in  the 
^prad'.  hands  of  the  lay-titular  fall  first  to  be  allocated,  who,  since  he 

is  not  capable  to  serve  the  cure  in  his  own  person,  ought  to 
provide  one  who  can  :  and  if  the  titular,  in  place  of  drawing 
the  teind,  has  set  it  in  tack,  the  tack-duty  is  allocated: 
this  sort  is  called  free  teind.  Where  the  tack-duty,  which  is 
the  titular's  interest  in  the  teinds,  falls  short,  the  tack  itself 
is  burdened,  or,  in  other  words,  the  surplus  teind  over  and 
above  the  tack-duty :  but  in  this  case  the  commissioners  are 
empowered  to  recompense  the  tacksman,  by  prorogating  his 
tack  for  such  a  number  of  years  as  they  shall  judge  equitable ; 

(k)  Where  the  rent  is  increased  by  recent  improvements,  the  fonner 
rent  is  the  test  for  valuation ;  but  the  practice  seems  to  be  to  allow  a 
deduction  on  this  account  only  where  the  improvements  have  been  made 
within  seven  years ;  Maxwdl  v.  Coll,  o/GlasgoWy  Feb.  6, 1746,  M.  16,744 ; 
Smyth  V.  Officers  of  StaUf  Dec.  17,  1817.  But  no  deduction  is  made  for 
improvements  made  in  the  ordinary  course  of  cultivation  ;  E,  Selkirk  v. 
Officers  of  State,  1802,  M.  15,778  ;  or  for  adventitious  and  temporary  cir- 
cumatances  increasing  the  rent  stipulated  for  the  subjects  by  the  current 
lease  ;  Campbell  v.  Coll,  of  Glasgow,  June  21,  1815,  F.C.  The  lease  ia 
generally,  though  not  invariably,  the  criterion  of  value,  even  where  the 
lands  are  held  by  tacit  relocation  ;  Carrick  v.  Coll,  of  Glasgow,  1804,  M. 
15,782  ;  Caddel  v.  Bums,  June  10,  1827,  S.  T.  C.  129. 
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1690,  a  30 ;  1707,  c.  9.  Where  this  likewise  proves  deficient, 
the  allocation  faUa  on  the  teinds  heritably  conveyed  by  the 
titular,  unless  he  has  warranted  his  grant  against  future 
augmentations;  in  which  case  the  teinds  of  the  lands  be- 
longing in  property  to  the  titular  himself  must  be  allocated 
in  the  first  place. 

18.  Where  there  is  sufficiency  of  free  teinds  in  a  parish,  Titular  may 
the  titular  may  allocate  any  of  them  he  shall  think  fit  for  S^t^diS  ^' 
the  minister's  stipend,  since  they  are  all  his   own;   unless  J^^Jg^J^^ 
there  has  been  a  previous  decree  of  locality :  and  this  holds 

though  the  stipend  should  have  been  paid  immemorially  out 
of  the  teinds  of  certain  particular  lands.  This  right  was 
frequently  abused  by  titulars,  who,  as  soon  as  a  proprietor 
had  brought  an  action  of  sale  of  his  teinds,  allocated  the  pur- 
suer's full  teind  for  the  stipend,  whereby  such  action  became 
ine£fectual :  it  is  therefore  provided  by  1693,  c.  23,  that  after  bat  not  after 
citation  in  a  sale  of  teinds,  it  shall  not  be  in  the  titular's]^ of tdndik^ 
power  to  allocate  the  pursuer  s  teind  solely,  but  only  in  pro- 
portion with  the  other  teinds  in  the  parish. 

19.  Ministers'  glebes  are  declared  free  from  the  payment  ^"^^J^**"*  • 
of  teinds,  1578,  c.  62;  1621,  c.  10.(2)     Lands  cum  (Jecimi^undB  cum <ieei* 
indtJLsia  are  also  exempted  from  teind.    These  were,  accord-  ^^J^SSd 
ing  to  Mackenzie,  h.  t.,  §  6,  the  lands  which  had  been  feued  ^™  *®^^ 
out  prior  to  the  above-recited  Lateran  Councils(m)  (which        (16) 
prohibited  the  infeudation  of  teinds  to  laics)  by  churchmen 

who  had  right  both  to  stock  and  teind :  whereby  the  teinds 
were  consolidated  with  the  stock,  and  were  never  afterwards 
separated  from  it  Sir  Thomas  Ci*aig,  who  is  of  opinion  that 
we  had  no  infeudation  of  teinds  so  early,  understands  by  that 
expression  all  lands  where  the  churchmen  who  had  right 
both  to  stock  and  teind,  and  came  afterwards  to  feu  out  the 
lands  (which  they  were  allowed  to  do  by  1457,  c.  71),  in- 
cluded the  teind  in  the  same  charter  with  the  stock,  without 
distinguishing  whether  such  right  was  prior  or  posterior  to 

(Q  Even  though  feued  oat  to  laymen  ;  CransUmn  v.  Elliot,  1800,  M. 
App.  ^  Stipend,"  3.  Bat  lands  mortified  by  a  private  individual  as  a 
^ebe  for  the  mimster  of  a  parish  and  his  saccessors  are  not  teind-free  ; 
Wilmm  V.  Jffnew,  Feb.  1, 1831,  9  S.  357. 

(«)  S^qfra^  §  3. 


d 
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the  Lateran  Councils.  And  agreeably  to  this  last  opinion, 
it  has  been  adjudged  sufficient  to  exempt  lands  from  pay- 
ment of  teind  that  the  proprietor  proved  his  right  thereto 
cwm  decimis  inclvms,  as  far  back  as  the  Act  1587,  c.  29,  which 
supposes  all  such  rights  to  be  valid ;  Min.  of  TulliaUan  v. 
Colvill,  M.  15,717 ;  Arrot  v.  Dempster,  Dec,  7, 1737,  ElcL 
"  Teinds,"  8.  Lands  which  formerly  belonged  to  the  CSs- 
tercians,  or  rather  privileged  orders,  are  not  now  exempted 
from  teind  (Min.  of  Ba^i^,  June  15, 1737,  M.  15,721)  ;  either 
because  the  privilege  having  been  given  to  the  monks,  as. 
pauperes,  was  deemed  personal,  and  so  not  transmissible  to 
the  laic  titulars,  or  because  it  was  limited  to  lands  which 
these  orders  were  then  possessed  of;  and  it  does  not  appear 
that  they  had  property  in  Scotland  so  early  as  the  papal  grant 
of  exemption,  (ti) 


(n)  The  text  of  this  title  is  inaccoiate.  The  law  is  thus  stated  by  Lord 
Benholme : — "Church-lands,  as  a  general  rule,  paid  teind  to  the  parochial 
incumbent  as  much  as  any  others  (with  the  exception  of  glebe-lands). 
But  exceptions  gradually  sprang  up.  Lands  rescued  from  the  desert  by 
the  personal  labour  of  religious  houses  were  held  exempted  from  paying 
teind  out  of  the  fruits  which  their  industry  thus  created;  and  the 
Cistercian  order  of  monks"  (also  Templars  and  Hospitallers— cases  cited 
below)  "  came  to  possess  a  similar  exemption  for  all  their  lands,  conceded 
to  them  through  the  great  favour  and  influence  which  they  had  gained 
with  the  Popes  of  the  twelfth  century,  and  the  more  readily  recognised 
from  the  usage  of  that  monastic  order  to  settle  in  swamps  and  foresta 
which  they  reclaimed  from  sterility.  The  exemptions  thus  enjoyed  for 
these  privileged  church-lands  were  naturally  sought  to  be  transferred 
along  with  them  when  they  were  feued  out ;  and  the  vassals  were  allowed 
by  the  law  to  continue  the  exemption,  subject  to  these  conditions — (1) 
That  they  showed  a  title  from  the  church  importing  the  exemption ;  (2) 
that  the  exemption  bore  that  the  lands  were  granted  cum  dedmu  induiii^ 
meaning  that  the  teind  had  no  separate  existence,  but  was  merged  in  the 
stock  ;  and  (3)  that  the  title  also  bore  that  this  consolidation  or  incor- 
poration was  not  a  recent  act,  but  had  existed  always,  or  for  time 
immemorial,  cum  decimis  inclusis,  and  nunquam  ardea  separatis.  Not 
that  precisely  these  or  identical  words  were  required  for  this  purpose  aa 
matter  of  solemnity,  but  at  least  equivalent  words  were  indispensable, 
...  It  was  not  uncommon  that  church  corporations  held  their  teinds 
and  lands  by  separate  titles,  acquired  at  different  times,  in  which  case 
the  ground  of  the  privilege  never  existed,  and  could  not  be  communi- 
cated.   The  mere  statement  that  the  teind  and  stock  had  never  been 
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20.  Teinds  are  debitafiructuuTn,  not  fundi ;  for  as  by  their  Teindi  are 
first  condition  the  beneficiary  might,  if  he  used  the  proper  tuum  not ' 
diligence,  make  them  effectual  by  drawing  them  out  of  the-^^"*^ 
several  crops,  he  needed  no  real  security.    The  action,  there-        (^) 
fore,  for  bygone  teinds  is  only  personal  against  those  who 

have  intermeddled,  either  with  the  teind  by  itself,  or  with 
stock  and  teind  jointly,  unless  where  the  titular  is  infeft  in 
the  lands  in  security  of  the  valued  teind-duty.(o)  Where 
a  tenant  is  by  his  tack  bound  to  pay  a  joint  duty  to  his 
landlord  for  stock  and  teind,  without  distinguishing  the  rent 
of  each,  his  defence  of  a  bond  Jlde  payment  of  the  whole 
to  the  landlord  has  been  sustained  in  a  suit  at  the  instance 
of  a  laic  titular  (Murray  v.  Introrriitters,  March  21, 1628, 
It  1780);  but  repelled  where  a  churchman  was  pursuer; 
Kirk  V.  GUchriat,  Feb.  19, 1629,  M.  14,786.  In  both  cases 
the  proprietor  who  receives  such  rent  is  liable  as  inter- 
meddler.  Every  person  having  right  to  teinds,  whether  Hypothec  on 
churchman  or  laic  titular,  has  an  hypothec  upon  the  fruits  the  teind.  ^ 
for  the  payment  of  his  teind  (Vernor  v.  Allan,  June  24,  ,^. 
1662,  M.  14,788 ;  Bishop  of  the  Isles  v.  Hamilton,  Dec.  13, 
1664,M.  15,633) ;  but  a  purchaser  bond  fide,  at  a  public  market, 
is  secure;  Reid  v.  MelvU,  Dec.  20,  1664,  M.  15,634.(2>) 

21.  In  tacks  of  teinds,  as  of  lands,  there  is  place  for  tacit  inhibition  of 

teinds. 


■epaiated  would  not  be  conclusive.  If  it  appeared  from  the  title  itself 
that  the  teind  and  stock  had  ever  to  any  purpose  been  regarded  or  treated 
separately,  if  they  came  by  separate  titles,  if  they  were  held  by  separate 
reddendoB,  if  any  special  burden  had  ever  been  laid  on  the  one  which 
was  not  laid  on  the  other, — these,  or  other  such  circumstances,  would  go 
to  contradict  and  nullify  the  assertion  of  the  two  having  never  been 
separated.  The  want  of  the  word  indtuis  seems  to  raise  a  suspicion  of  that 
kind,  and  if  not  supplied  by  any  equipollent,  would  seem  either  to  be  fatal 
to  the  claim  of  exemption,  or  at  lea^t  to  open  a  way  for  a  fiill  inquiry  into  the 
trae  histoiy  of  the  case ;"  E.  Dalhausie  v.  Somers,  July  15, 1864, 2  Macph. 
1949.  See  also  D.  of  AthoWs  Trs.  v.  Cam.  Afft,  in  Loc,  ofCaputh,  June  3, 
1804)  2  Macph.  1133 ;  OchterUmy  v.  Com,  Agt.  of  Carmyle,  May  23, 1810, 
F.C;  Hay  v.  Com.  Agt,  of  Alyih,  Feb.  7,  1810,  F.C.;  Officers  of  8taU, 
T.  auwarij  July,  1858,  20  D.  1331. 

'  (o)  The  titular  is  not  entitled  to  demand  such  infeftment ;  8eoU  v. 
Cod§^  of  OUugow,  1796,  M.  15,696. 

(p)  There  can  be  no  hypothec  for  tithe  after  valuation ;  Inst  L  c 
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relocation; (9)  to  stop  the  effect  of  which  the  titular  must 
obtain  and  execute  an  inhibition  of  teinds  against  the  tacks- 
man, which  differs  much  from  inhibition  of  lands  (explained 
imder  the  next  title),  and  is  intended  merely  to  interpel  or 
inhibit  the  tacksman  from  farther  intermeddling.(r)  But  if 
the  titular  shall,  after  inhibition,  summarily  turn  out  the 
tacksman,  without  a  previous  sentence,  he  is  liable  in  a 
spuilzie;  i.  Berford  v.  Kmgstoun,  Jan.  27,  1665,  M. 
1817.  This  diligence  of  inhibition  may  also  be  used,  at 
the  suit  of  the  titular,  against  any  other  possessor  of  the 
teinds;  and  if  the  tacksman  or  possessor  shall  inter- 
meddle after  the  inhibition  is  executed,  he  is  liable  in 
a  spuilzie.(«) 
hk  what  caw  22.  Lands  and  teinds  pass  by  different  titles.    A  disposi- 

dOM  a  grant  of    .  ir  »f  jr 

kndi  inoiude  tion  of  lands,  therefore,  though  granted  by  one  who  has  also 
a  right  to  the  teinds,  will  not  carry  the  teinds,  unless  it  shall 
(40, 41)  appear  from  special  circumstances  that  a  sale  of  both  was 
designed  by  the  parties ;  CaUendar  v.  Carruthers,  June  29, 
1698,  M.  15,649.  But  if  a  proprietor  who  has  right  to  his 
teinds,  and  who  consequently  carries  his  whole  corns,  without 
distinguishing  between  stock  and  teinds,  to  the  same  mill, 
should  astrict  his  lands,  the  intention  of  parties  is  presumed 
that  the  astriction  should  reach  to  both.  In  lands  cwm 
decimia  inclusis,  where  the  teinds  are  consolidated  with  the 
stock,  the  right  of  both  must  necessarily  go  together  in  all 
cases. 


(q)  Which  has  the  same  efifect  in  localling  as  a  current  lease ;  Hope  ▼. 
Common  Agent  of  Cupar,  Nov.  28,  1834, 13  S.  106. 

(r)  Tacit  relocation  is  not  prevented  by  citation,  but  only  by  decree 
obtained  in  an  action  for  payment  of  the  free  teind ;  Eairl  of 
March  V.  Leishmauy  1765,  M.  15,324;  Scott  v.  Ancrum  HerUonf 
1795,  M.  15,700. 

(«)  Intimation  without  inhibition  is  sufficient  to  put  the  proprietor 
on  his  guard  where  he  has  no  tack  ;  WaUace  v.  Portland,  May  16,  1828, 
6  S.  808.  If  the  tacksman  continues  to  possess  the  teinds  and  pay  the 
old  tack -duty  after  an  inhibition  has  been  used  and  an  action  of  spuiLde 
is  in  dependence,  the  eflfect  of  the  inhibition  flies  off,  and  it  is  held  to  be 
dereUnquished  ;  Sol  of  Tithes  v.  E.  Fife,  1799,  M.  App.  "  Teinds,"  5  ; 
Trinity  Hospital  v.  Common  Agent  of  South  Leith,  Dec.  20,  1848,  11  D. 
2G6  ;  Lord  Adv,  v.  Skene,  March  16,  1860,  22  D.  987. 
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TIT.  XI. — OF  INHIBITIONS. 

L  The  constitution  and  transmission  of  feudal  rights  (i) 
being  explained,  and  the  burdens  with  which  they  are 
chargeable,  it  remains  to  be  coDsidered  how  these  rights 
may  be  affected  at  the  suit  of  creditors,  by  legal  diligence. 
Diligences  are  certain  forms  of  law,  whereby  a  creditor  DOigenoe. 
endeavours  to  make  good  his  payment,  either  by  affecting  the 
person  of  his  debtor,  or  by  securing  the  subjects  belonging 
to  him  from  alienation,  or  by  carrying  the  property  of  these 
subjects  to  himself.  They  are  either  real  or  personal.  Real 
diligence  is  that  which  is  proper  to  heritable  or  real  rights ; 
personal  is  that  by  which  the  person  of  the  debtor  may  be 
secured,  or  his  personal  estate  affected.  Of  the  first  sort  we 
have  two— (1.)  Inhibition,  and  (2.)  Adjudication,  which  law 
has  substituted  in  the  place  of  apprising. 

2.  Inhibition  is  a  personal  prohibition,  which  passes  by  Inhibltioa ; 
letters  under  the  signet,  prohibiting  the  party  inhibited  to  (2, 4-7) 
contract  any  debt  or  do  any  deed  by  which  any  part  of  his 
lands  may  be  aliened  or  carried  off  in  prejudice  of  the 
creditor  inhibiting,  (a)  It  must  be  executed  against  the 
debtor  personally,  or  at  his  dwelling-house,  according  to  the  how  perfected, 
order  prescribed  in  the  case  of  summonses  by  1540,  c.  75, 
and  thereafter  published  and  registered  in  the  same  manner 
with  interdictions,  1581,  c.  119,  No.  1 ;  1600,  c.  13  (i.  7,  33). 
Though  this  diligence  requires  registration  to  complete  it, 
yet  it  secures  the  creditor  who  inhibits  against  all  deeds  of 
alienation,  even  onerous  ones,  that  are  granted  posterior  to 
the  publication  of  the  letters  (iv.  L  15),  provided  he  shall, 
within  the  time  statuted,  proceed  to  perfect  his  diligence  by 
registration ;  Cruickshank  v.  WcUt,  1675,  M.  8393 ;  Oartahore 
V.  Cocklmm,  1686,  M.  1051.(6) 


(a)  Inhibition  in  secoiity  of  a  future  debt  is  incompetent,  unless  the 
debtor  is  vergem  ad  inopiam  or  in  nudiUUione  fugcey  Dove  v.  Eendenout 
Jan.  11,  1865,  3  Haq>h.  339  ;  Symingitan  v.  S^ingUm,  Dec.  3,  1876^ 
3B.S06. 

(fr)  Inhifaitian  is  not  now  published  to  the  lieges  except  by  i^tra- 
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The  sTonndB  of       3.  Inhibition  may  proceed  either  upon  a  liquid  obligation, 

**°°*       or  even  on  an  action  commenced  by  a  creditor  for  making 

(3, 8)       good  a  claim  not  yet  sustained  by  the  judge ;  which  last  is 

Inhibition  on  a  called  inhibition  upon  a  depending  action.    The  summons 

*^^  ^^*     which  constitutes  the  dependence  must  be  executed  against 

the  debtor  before  the  letters  of  inhibition  pass  the  signet; 

for  no  suit  can  be  said  to  depend  against  one  till  he  be  cited 

in  it  as  a  defender;   BosehUl  v.  Thomson's  Crs.,  1714,  M. 

6958.(c)     But  the  effect  of  such  inhibition  is  suspended  till 

decree  be  obtained  in  the  action  against  the  debtor,  and  in 

the  same  manner,  inhibitions  on  conditional  debts  have  no 

inhibitionB  not  effect  till  the  Condition  be  purified.    Inhibitions,  as  they 

Srioau^eog-  carry  with  them  a  certain   degree  of  reproach,  were  not 

***^  granted  by  the  old  practice  without  a  trial  of  the  cause; 

which  is  still  necessary  when  they  proceed  on  conditional 

debts;  Weir  v.  Deucliar,  July  17,   1713,  M.  7016.    And 

though  in  other  cases  inhibitions  now  pass  of  course,  the  Lords 

are  in  use  to  stay  them,  or,  if  they  have  passed  the  signet, 

to  recall  them,  either  on  the  debtor's  showing  cause  why  the 

diligence  should  not  proceed   (Murray  v.  Kelly,  Feb.  15, 

1699,   M.  7014);   or  even  ex  officio,  without  the  debtor's 

appearance,  where  the  ground  of  the  diligence  is  doubtful ; 

Wishart  petr.,  Feb.  9, 1706,  M.  7015.((i) 

Inhibition  4.  Though  inhibitions,  by  their  uniform  style,  disable  the 

limited  to 

heritage.  — ■ 

(9, 10)  tion  in  the  General  Eegister  of  Inhibitions,  and  its  effect  begins  with 
registration  of  the  inhibition,  or  of  a  notice  thereof,  which  may  be 
recorded  before  or  after  execution  against  the  debtor,  provided  that  the 
inhibition  itself  is  recorded  within  twenty-one  days  after  the  registration 
of  the  notice ;  31  &  32  Vict.  c.  101,  §  155.  Notice  of  summons  of  reduction 
of  conveyances  of  lands  must  also  be  entered  in  this  Eegister  in  order 
to  render  the  lands  litigious.  See  also  below,  note  (e),  and  ii  12,  §  10 
(note). 

(c)  The  warrant  of  inhibition  may  be  inserted  in  the  will  of  the 
summons,  and  executed  at  the  same  time  as  the  summons,  or  at  any 
time  thereafter ;  31  &  32  Vict.  c.  100,  §  18. 

(d)  Inhibitions  are  frequently  recalled  on  caution  for  the  debt  being 
given  ;  but  inhibition  on  a  debt  actually  due  and  vouched  by  a  decree, 
charge,  or  liquid  document,  cannot  be  recalled  ;  Bladcwood  v.  MarshdUy 
1749,  M.  6982,  Elch.  "  Inliib."  10  ;  Royal  Bank  v.  Bank  of  Scotl<ind, 
1728,  M.  875,  rev.  Cr.  &  St.  14. 


T.  XL]  .OF  INHIBITIONS.  267 

debtor  from  selling  his  moveable  as  well  as  his  heritable 

estate,  their  effect  has  been  long  limited  to  heritage,  from 

the  interruption  that  such  an  embargo  upon  moveables  must 

have  given  to  commerce  (i.  Braco  v.  Ogilvy,  March  22, 1623, 

M.  7016);  so   that  debts  contracted  after  inhibition  may 

be  the  foimdation  of  diligence  against  the  debtor's  person 

and   moveable   estate.     The  arrears   remaining  due   on  a 

debituvi  fundi  to  a  person  inhibited,  though  they  be  heritably 

secured,  are  moveable,  and  therefore  do  not  fall  under  the 

inhibition ;   ScoU  v.  Gouts,  1750,  M.  7988.     An  inhibition  it  affecte  after 

secures  the  inhibitor  against  the  alienation,  not  only  of  the 

lands  that  belong  to  his  debtor  when  he  was  inhibited,  but 

of  those  that  he  shall  have  afterwards  acquired  {EUiea  v. 

Keith,  Dec.  15, 1663,  M.  5987) ;  but  no  inhibition  can  extend 

to  such  after-purchases  as  lie  in  a  jurisdiction  where  the 

inhibition  was  not  registered ;  for  it  could  not  have  extended 

to  these  though  they  had  been  made  prior  to  the  inhibi- 

tion.(«) 

6.  This  diligence  only  strikes  against  the  voluntary  debts  it  does  not 
or  deeds  of  the  inhibited  person.     It  does  not  restrain  him  neoewi^^ 
from  granting  necessary  deeds,  t.e.,  such  as  he  was  obliged  ^^^^ » 
to  grant  anterior  to  the  inhibition,  since  he  might  have  been      (ll»  12) 
compelled  to  grant  these  before  the  inhibiter  had  acquired 
any  right  by  his  diligence.(/)     By  this  rule  a  wadsetter  or 
annualrenter  might,  after  being  inhibited,  have  effectually 
renounced  his  right  to  the  reverser  on  payment,  because  law 
could  have  compelled  him  to  it  {Madellan  v.  Muahet,  Jan. 
7, 1680,  M.  571) ;  but  to  secure  inhibiters  against  the  effect 
of  such  alienations,  it  is  declared  by  Act  S.,  Feb.  19, 1680, 
that  after  intimation  of  the  inhibition  to  the  reverser,  no 


(e)  Inhibitions  are  now  recorded  only  in  the  General  Register  of  In- 
hibitions, &c.y  the  particular  registers  being  abolished,  31  &  32  Vict. 
c  64,  §  16 ;  and  they  do  not  affect  lands  acquired  by  the  debtor  after 
their  regirtration,  31  &  32  Vict  c  101,  §  157  ;  unless  at  that  date  they 
destined  to  the  debtor  by  an  entail  or  other  indefeasible  title. 
(/)  So  it  is  not  a  bar  to  infeftment  being  taken  on  a  voluntary  convey- 
prior  in  date  to  the  inhibition ;  nor  to  acts  of  ordinary  adminis- 
tntion,  soch  as  the  granting  of  a  lease  of  ordinary  duration ;  Bell's 
Gom.  i  160. 
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renunciation  or    grant  of  redemption  shall  be  sustained, 
except  upon  declarator  of  redemption  brought  by  him  to 
which  the  inhibitor  must  be  made  a  party.    Judicial  rights^ 
'  '^    e.g.,  adjudications  recovered  against  the    inhibited   person 

after  the  inhibition,  upon  debts  contracted  prior  thereto,  are 
not  hurt  by  that  diligence ;  for  these  are  truly  the  deeds  of 
the  law,  not  of  the  person  inhibited ;  but  an  adjudication  led 
on  a  bond  voluntarily  granted  after  inhibition  is  reducible. 
It  if  ifaiiplj  6.  An  inhibition  is  a  diligence  simply  prohibitory,  so  that 

prohiutofy.     ^^  ^^^  ^^  which  it  proceeds  continues  personal  after  the 
(13>  2)       diligence ;  and  consequently  the  inhibitor,  in  a  question  with 
anterior  creditors  whose  debts  are  not  struck  at  by  the  inhi- 
bition, is  only  preferable  from  the  period  at  which  his  debt 
is  made  real  by  adjudication :  and  where  debts  are  contracted 
on  heritable  security,  though  posterior  to  the  inhibition,  the 
inhibitor's  debt  being  personal,  cannot  be  ranked  with  them: 
he  only  draws  back  from  the  creditors  ranked  the  sums  con- 
tained in  his  diligence.(9)     The  heir  of  the  person  inhibited 
is  not  restrained  frx)m  alienation  by  the  diligence  used  against 
his  ancestor ;  for  the  prohibition  is  personal,  affecting  only  the 
debtor  against  whom  the  diligence  is  used.(A) 
Badiietkmi  tx         7.  Inhibitions  do  not  of  themselves  make  void  the  posterior 
t£iit,  founded  debts  or  deeds  of  the  person  inhibited ;  they  only  afford  a  title 
SwSw?**     ^  *^^  ^^®^  ^^  *^®  diligence  to  set  them  aside  if  he  finds 
intereit.  them  hurtful  to  him ;  (i)  and  even  where  a  debt  is  actually 


(H 15, 10) 


(g)  He  will  do  this  as  against  posterior  creditois  where  the  prior 
debts  exhaust  the  estate,  even  although  these  posterior  creditors  by  ad- 
judging within  year  and  day  of  the  adjudication  of  the  prior  creditor  are 
ranked  under  the  statute  pari  passu  with  him,  and  preferably  to  the 
inhibiter.  This  is  on  the  ground  that  inhibition,  being  only  a  n^(ative 
or  prohibitory  diligence,  can  neither  be  prejudiced  nor  benefited  by  a 
transaction  spretd  inhibUionej'  and  the  pari  passu  preference  of  adjudi- 
cations is  intended  only  to  benefit  subsequent  adjudgeis,  and  has  no 
effect  on  creditors  relying  on  a  different  diligence ;  Miln  v.  NtecinnCs 
Crs,,  1697,  M.  2876 ;  Campbell  v.  Gordon,  Feb.  26,  1841,  3  D.  629,  rev. 
Aug.  2,  1842,  1  Bell's  App.  571. 

(h)  Roberts  v.  Pottery  May  14,  1829,  7  S.  611. 

(i)  Yet  where  a  debtor  sells  his  lands  in  contempt  of  the  inhibition, 
and  the  purchaser  is  infeft,  the  inhibition  is  equivalent  to  a  real  incum- 
brance on  the  lands,  and  is  preferable  to  prior  creditors  adjudging  after 
the  purchaser's  infeftment,  without  the  necessity  of  further  diligence  at 
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reduced  ex  capite  iriJiibitionis,  such  reduction,  being  founded 
solely  in  the  inhibiter's  interest,  is  profitable  to  him  alone, 
and  cannot  alter  the  natural  preference  of  the  other  creditors. 
Hence,  where  several  infeftments  of  annualrent  of  different 
dates  have  been  granted  by  the  debtor  after  inhibition,  for 
the  payment  of  all  which  the  debtor's  estate  is  not  suflScient, 
though  the  inhibiter  cannot  be  hurt  by  any  of  the  posterior 
contractions,  and  consequently  must  draw  back  his  whole 
rent  from  the  annualrenters,  yet  the  deficiency  in  the  fund 
of  payment  must  fall,  not  on  the  whole  of  them,  pro  ratd, 
but  upon  the  least  preferable;  Lithgow  v.  Cra.  of  White- 
haugh,  1747,  M.  6974.  Hence  also,  debts,  though  contracted 
afiter  inhibition,  are  not  reducible  where  the  inhibiter  would 
have  been  totally  excluded  from  the  debtor's  funds  by  debts 
preferable  to  his  own,  though  these  posterior  contractions  had 
not  been  made. 

&  Inhibitions  may  be  reduced  upon  legal  nullities,  arising  iwing  of 
either  from  the  ground  of  debt  or  the  form  of  the  diligence,  "^^^tion. 
When  payment  is  made  by  the  debtor  to  the  inhibiter,  the         (17) 
inhibition  is  said  to  be  purged.     Any  creditor  whose  debt  is 
struck  at  by  the  inhibition  may,  upon  making  payment  to 
the  inhibiter,  compel  him  to  assign  the  debt  and  diligence 
in  his  favour,  that  he  may  make  good  his  payment  the  more 
effectually  against  the  debtor.(y) 


TIT.   XII. — OF  COMPBISmOS  AND  ADJUDICATIONS. 

L  Heritable  rights  may  be  carried  from  the  debtor  to 
the  creditor,  either  by  the  diligence  of  apprising  (now  adjudi- 

the  instance  of  the  inhibiter.  The  reason  is,  that  the  sale  and  infeftment 
an  good  against  all  other  creditors  who  have  not  previously  adjudged  or 
inhibited,  and  yet  null  as  to  the  inhibiter,  who  might  therefore  reduce  the 
aale  and  adjudge.  The  purchaser,  therefore,  may  retain  the  price  until  the 
inhibition  is  purged ;  Monro  v.  Gordon,  1777,  M.  App.  "  Inhib.,"  1 ; 
iPImr^  V.  Bairdy  1807,  M.  App.  "Compet.,"  3 ;  Bell's  Com.  ii.  148. 

(j)  Inhibitions  prescribe  in  five  years,  but  may  be  renewed  by  again 
neoidiDg  iheniy  or  by  lecoiding  a  memorandum  of  renewal ;  Conveyano- 
iDgA^1874,§4S. 


d 
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cation),  or  by  a  judicial  sale  carried  on  before  the  Court  of 
ApprifiDgi,  Session.  Apprising  or  comprising  was  the  sentence  of  a 
(l,2»3)  sheriff,  or  of  a  messenger  who  was  specially  constituted 
sheriff  for  that  purpose,  by  which  the  heritable  rights  belong- 
ing to  the  debtor  were  sold  for  payment  of  the  debt  due  to 
the  appraiser.  By  the  Roman  law  the  debtors  moveable 
estate  was  first  taken  into  execution,  and  if  that  was  not 
sufficient,  his  immoveable;  I.  15,  §  2,  de  re  jvd,  (42, 1).  In 
the  same  manner,  the  debtor  s  moveables  were,  by  our  old  law, 
to  be  first  distrained  on  a  brief  of  distress ;  and,  in  default  of 
these,  as  much  of  his  heritage  was  to  be  sold  as  would  satisfy 
were  origmally  the  creditor;  St.  Alex.  II.  c.  24;  so  that  apprisings  were, 
by  their  original  constitution,  proper  sales  of  the  debtor's 
lands  to  any  purchaser  who  offered,  (a)  K  there  was  not 
enough  for  the  creditor's  payment  within  the  territory  of 
that  sheriff  who  was  first  applied  to,  the  Crown  issued  letters 
to  other  sheriffs,  who  were  to  pursue  the  same  method  with 
the  first  (1469,  c.  37).  If  no  purchaser  could  be  found,  the 
sheriff  was  to  apprise  or  tax  the  value  of  the  lands  by  an 
inquest  (whence  came  the  name  of  apprising),  and  to  make 
over  to  the  creditor  lands  to  the  value  of  the  debt 
Form  of  dedao-  2.  Soon  after  the  Act  1469,  all  letters  of  apprising  issued 
ing  appnnngi.  g^^jj^  ^^^  King's  Signet,  and  were  directed  to  messengers  as 
f4|5)  sheriffs  in  that  part.  The  messenger  who  was  employed 
searched  first  for  moveables,  and  upon  finding  none,  de- 
nounced the  lands  to  be  apprised,  i,e.,  made  publication  of 
the  intended  apprising  upon  the  grounds  of  the  lands,  and 
at  the  market-cross  of  the  jurisdiction  where  the  lands  lay, 
and  left  copies  of  the  execution  at  both  places.  The  letters 
were  also  to  be  executed  against  the  debtor,  personally  or  at 
his  dwelling-place,  fifteen  days  before  the  actual  apprising. 
By  the  decree  following  upon  this  diligence,  such  a  propor- 
tion of  the  debtor's  lands  was  adjudged  to  the  proprietor  as 
was  taxed  by  the  inquest  to  amount  to  the  principal  sum 
and  penalty  contained  in  the  debt,  and  to  the  messenger's 
sheriff-fee  (i.  4,  §  18) ;  but  the  appriser  got  nothing  in  name 
of  interest  before  the  Reformation.     In  course  of  time,  all 

(a)  Vide  Lord  Karnes's  "  Hist  Law  Tracts,"  Appendix,  No.  6. 
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apprisings  were  led  at  Edinburgh,  whereby  persons  came 
frequently  to  be  put  on  the  inquest,  utter  strangers  to  the 
value  of  the  lands;  which  soon  introduced  the  custom  of 
apprising  the  whole  lands  belonging  to  the  debtor,  without 
comparing  their  value  with  the  extent  of  the  debt.  Seven 
years  were,  by  the  Act  1469,  allowed  to  the  debtor  to  redeem  The  legal 
the  lands  apprised  (called  the  legal  reversion,  or  the  legal) ;  I^^l^g 
but  a  minor  may  redeem  at  any  time  within  his  age  of  ^JfJ""* 
twenty-five  (1621,  a  6),  whether  be  himself  be  the  original 
debtor,  or  whether  he  succeed  as  heir  to  the  debtor:  and 
where  a  major  succeeds  to  a  minor,  against  whom  the  legal 
of  seven  years  was  expired  at  his  death,  the  major's  right  of 
reversion  is  prorogated  for  year  and  day  thereafter. 

S.  Though  letters  of  apprising  contained  a  power  to  poind  what  tabjeett 
moveables,  nothing  was  de  /ooto  apprised  by  the  messenger  t^^ 
but  heritable  rights.    Personal  rights  of  lands  may  be  ap-         ,^. 
prised,  and  tacks  where  assignees  are  not  specially  excluded ; 
and  even  bare  faculties  or  powers  competent  to  a  debtor,  e,g,, 
a  faculty  to  reduce  a  deed  granted  by  a  minor  to  his  prejudice 
(Steuart's  Ans.,  voce  "Adjudications ") ;  for  every  pecuniary 
or  patrimonial  interest  belonging  to  debtors  ought  to  be  sub- 
jected to  the  diligence  of  creditors.(&)     Offices  of  trust  con-  What  oflBoea 
fened  on  personal  considerations  cannot  be  apprised ;  because  ^riied. 

—        (7, 8) 

(5)  It  is  inGompetent  to  adjudge  a  mere  9pe»  iuccesHoniaj  Beatson  v. 
WDonaldj  June  7, 1821, 1  S.  49 ;  or  the  power  to  sell  lands  held  under 
the  old  law  by  an  entail  defective  in  the  prohibition  against  sale,  that  not 
hdng  properly  a  faculty.  Opinions  in  Cochrane  v.  Bogle^  March  2, 1849, 
11  D.  908,  a£L  7  Bell's  App.  65.  But  the  radical  or  reversionaiy  right  of 
a  tnuter  voider  a  conveyance  of  lands  in  trust  is  adjudgeable ;  Campbdl  v. 
Ctm^beffi  {pfEdderline)  Cr$,,  1801,  M.  App.  "Adjud."  13, 1  Ross's  L.  C. 
458;  €HU$  v.  Xutdfoy,  Feb.  27, 1844,  6  D.  771.  Also  the  life  interest  of 
tbe  pfopriefcor  of  an  entailed  estate ;  Qrahame  v.  Hunter^  Nov.  14, 1828, 
7  8w  13 ;  and  the  ju»  marUi  of  a  husband  in  his  wife's  estate ;  BmUh  v. 
Jfiir,  Feb.  7, 1857, 19  D.  384.  Where  the  deed  is  not  granted  by  the 
beneficaary,  but  hia  right  arises  from  the  deed  only,  the  nature  of  the 
diligence  to  be  used  depends  on  the  question  whether  his  interest  is 
heritable  or  moveable.  Thus,  if  the  b^eficiaiy's  right  is  to  a  share  of 
heritage  which  there  is  no  power  to  sell,  a<^udication  will  be  the  com- 
petent and  proper  diligence ;  Learmant  v.  Shearery  March  3,  1866,  4 
]fa^iL540;  see  above,  ii  2. 
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in  these  there  is  a  ddectua  j>er8oncB,  not  communicable  to 

creditors  by  diligence:  but  all  offices  are  apprisable  which 

either  pass  by  voluntary  conveyance,  or  are  so  annexed  to 

lands  that  they  are  made  descendible  to  the  same  heirs; 

Cockbum  V.  Cockbum,  1747,  M.  150  and  157.    An  apprising, 

whether  of  lands,  or  of  a  right  of  annualrent,  or  other  debiifim 

fundi,  carries  no  past  arrears  due  upon  such  right  prior  to  the 

decree  of  apprising ;  for  though  these  are  heritably  secured 

they  are  moveable  subjects ;  Macghie  v.  Livingston,  March 

13,  1627,  M.  136. 

On  what  debts       4.  The  debt  on  which  the  apprising  proceeds  must  be 

^na^nimg    ^j^jj^j.  jiquij  jj^  itself,  or  liquidated  by  a  sentence  to  a  certain 

.g»  value  in  money,  before  leading  the  diligence ;  that  the  pre- 
cise sum  may  be  known,  upon  payment  of  which  the  debtor 
can  redeem.  It  must  also  be  a  debt  the  term  of  payment 
whereof  is  already  come ;  for  till  then  no  creditor  can  appro- 
priate to  himself  his  debtor  s  estate ;  see  Gordon  v.  Hunter, 
Feb.  11, 1680,  M.  170. 
(15)  ^-  That  creditors  may  have  access  to  afifect  the  estate  of 

their  deceased  debtor,  though  the  heir  should  stand  off  firom 
entering,  it  was  made  lawful,  by  1540,  c.  106,  for  any  creditor 
Apprising  up-  to  charge  the  heir  of  his  debtor  to  enter  to  his  ancestor,  year 
Ster^hS!*  *®  and  day  being  past  after  the  ancestor's  death,(c)  within  forty 
days  after  the  charge ;  and  if  the  heir  fails,  the  creditor  may 
proceed  to  apprise  the  debtor's  lands  as  if  the  heir  had  been 
entered.  Custom  has  so  explained  this  statute  that  the 
creditor  may  charge  the  heir  immediately  after  the  death  of 
his  ancestor,  provided  letters  of  apprising  be  not  raised  till 
after  the  expiiy  both  of  the  year  and  of  the  forty  days  next 
ensuing  the  year,  within  which  the  heir  is  charged  to  enter ; 
Act  S.,  Feb.  18, 1721 ;  Couper's  Reprs.  v.  Skdbo'a  Crs.,  1752, 
M.  267-(d)    But  this  statute  relates  only  to  such  charges  on 


(c)  Actions  of  constitution  and  adjudication  against  apparent  heiis 
may  be  insisted  in  at  any  time  within  six  months  after  their  becoming 
apparent  heirs  ;  31  &  32  Vict.  c.  101,  §  62. 

(d)  Observe  that  such  charges  were  abolished  in  1847,  the  execution 
of  a  sunmions  of  constitution  of  an  ancestor's  debt  being  now  equivalent 
to  a  general  charge,  the  inducue  of  which  expire  with  the  inductee  of 
the  summons  ;  and  the  execution  of  a  summons  of  adjudication  being 
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which  apprising  is  to  be  led  against  the  ancestor's  lands ;  for 
in  those  which  are  to  be  barely  the  foundation  of  a  common 
summons  or  process  against  the  heir^  action  will  be  sustained 
if  the  year  be  elapsed  from  the  ancestor's  death  before  the. 
execution  of  the  summons,  though  the  forty  days  should  not 
be  also  expired;  Macciilloch  v.  Marshall,  June  19, 1628,  M. 
2168.  Though  the  statute  authorises  such  charges  against 
majors  only,  practice  has  also  extended  it  against  minors. 
The  provision  of  this  statute  is,  by  1621,  c.  27,  extended  to 
the  case  where  the  heir  is  the  debtor.  One  must,  in  this  Charge  either 
matter,  distinguish  between  a  general  and  a  special  charge,  gpedal  ^' 
dioagh  no  distinction  is  made  in  these  statutes.  A  general  .^  ^«  ^^v 
charge  serves  only  to  fix  the  representation  of  the  heir  who 
is  charged,  so  as  to  make  the  debt  his  which  was  formerly 
his  ancestor's ;  but  a  special  charge  makes  up  for  the  want  of 
a  service  (explained  iii.  8,  §  29),  and  states  the  heir,  fictione 
juria^  in  the  right  of  the  subjects  to  which  he  is  charged  to 
enter.  Where,  therefore,  the  heir  is  the  debtor,  a  general 
chaige  for  fixing  the  representation  against  him  is  unneces- 
sary, since  the  only  concern  of  the  creditor  is,  that  his  debtor 
makes  up  titles  to  the  ancestor's  estate,  which  is  done  by  a 
special  charge ;  but  where  the  decease4  was  the  debtor,  the 
creditor  must  first  charge  his  heir  to  enter  in  general,  that 
it  may  be  known  whether  he  is  to  represent  the  debtor ;  if  he 
does  not  enter  within  forty  days,  the  debt  may  be  fixed  against 
him  by  a  decree  of  constitution,  on  which  he  must  be  charged 
to  enter  heir  in  special,  upon  forty  days  more ;  and  these  must 
be  elapsed  before  the  creditor  can  proceed  to  apprise. 

A.  Apprisings,  being  transmissions  of  heritable  rights,  Appriainn 
must  be  perfected  by  seisin.(6)    The  superior  of  the  lands  JJ^toSS!^ 

(17, 24) 

eqimralent  to  a  special  chaige  or  general  special  charge,  and  the  inducuB 
eipiziiig  in  like  manner ;  31  &  32  Vict.  c.  101,  §  60 ;  see  below,  §  18. 

(#)  The  Lands  Transference  Act,  1847,  provided  that  decrees  of  ad- 
jndiftatiftn  and  of  sale  might  contain  a  warrant  for  infeftment  equivalent 
to  A  preeept  of  saaine.  But  now  the  adjudging  creditor  or  the  purchaser 
majr  oomi^ete  hia  title  by  recording  the  decree  in  the  R^^ister  of  Sasines, 
with  or  without  a  notarial  instrument^  or  by  obtaining  a  charter  of  adju- 
dication or  of  sale  on  which  he  maj  be  infeft ;  or,  if  the  party  takhig 
inlBftment  be  not  the  original  acyudger,  he  may  complete  his  title  in  any 

T 
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Theiuperior  apprised  is  obliged,  by  1469,  c.  37,  to  enter  apprisers  on  pay- 
l^PPriiS  foi-^*  ment  of  a  year  s  rent ;  which  holds,  though  himself  should 
year's  rent,  claim  the  lands  on  an  exclusive  title  (Black  v.  Pitmedden, 
July  17, 1632,  M.  201) ;  but  his  entry  on  a  charge,  being  an 
act  of  obedience,  can  hurt  no  former  right  competent  to  him. 
Though  there  should  be  many  apprisings,  the  superior  gets 
but  one  year's  rent  for  all  of  them,  from  which  the  real 
burdens  affecting  the  lands,  arising  either  from  law  or  the 
consent  of  the  superior,  must  be  deducted  K  the  debt  due 
to  the  appriser  be  small  in  proportion  to  the  value  of  the 
lands,  the  composition  is  brought  lower  ex  CBqwUate  ;  Pater- 
son  V.  Murray,  March  30,  1637,  M.  15,055.  Where  the 
Crown  is  superior,  no  more  is  exacted  from  the  appriser  than 
one  per  cent,  of  the  principal  sum  apprised  for,  when  it 
is  below  10,000  merks  Scots,  though  that  composition  should 
be  lower  than  the  sixth  part  of  the  valued  rent  exacted 
from  singular  successors  by  voluntary  purchase.  Where  the 
principal  is  above  10,000  merks,  the  composition  Mis  to  a 
half  per  cent. 
Aiiowanoe  of  7.  Where  the  superior  refused  to  enter  the  appriser,  the 
appniings.  apprising  was  by  the  ancient  practice  approved  or  allowed 
(25,26)  by  the  Court  of  Session  (Hope,  Min.  Pr.  109),  upon  which 
allowance  three  consecutive  precepts  were  directed  to  the 
superior,  commanding  him  to  enter  the  appriser  (Craig,  457, 
§  20),  which  were  no  other  than  the  ancient  letters  of  four 
forms  (arg.  1647,  c.  43) ;  and,  if  he  still  refrised,  application 
was  made  to  the  immediate  higher  superior,  and  so  upwards 
to  the  Sovereign,  who  refrises  none :  but  now,  by  long  usage, 
founded  on  the  said  Act  1647,  a  simple  charge  of  homing 
against  the  superior  has  been  substituted  in  place  of  the 
letters  of  four  forms.(^)    All  apprisings,  without  distinction, 

of  the  ways  competent  to  the  aasigiiee  of  an  uniecorded  conveyanoe ; 
31  &  32  Vict  c.  101,  §  62.  An  adjudger  of  an  heritable  secoiity  completes 
his  right  by  recording  either  the  abbreviate  of  adjudication,  or  the  decree, 
in  the  appropriate  Register  of  Sasines  ;  ib,  §  129. 

(g)  A  decree  of  adjudication  or  sale  in  the  form  prescribed  by  the 
Titles  to  Lands  Consolidation  Act,  1868,  has  the  effect  of  a  conveyance  of 
the  lands  by  the  ancestor,  owner  or  seller,  and  the  holder  may  charge  the 
superior  under  the  powers  contained  in  the  Act  to  grant  entry  by  confirm 
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and  not  those  only  where  the  superior  was  refractory,  were, 
by  1641,  a  64  (revived  by  1661,  a  31),  ordained  to  be  allowed 
by  the  Lords ;  and  the  allowance,  containing  a  note  of  the 
parties'  names,  of  the  debt,  and  of  the  lands,  was  to  be  regis- 
tered in  a  record  to  be  kept  by  the  clerk  of  register. 

8.  After  the  Reformation,  creditors  were  not  only  entitled      (19, 20) 
to  their  principal  sums,  but  to  the  past  interest  due  upon 
them;   which  principal  and  interest  were,  in  the  case  of 
apprising,  accumulated  by  the  decree  into  one  sum,  carrying 
interest  to  the  appriser  during  the  not-redemption  of  the 

lands.    Apprisers,  therefore,  being  truly  purchasers  under  AppriMn  »z« 
redemption,(A)  enjoy  the  rents  of  the  apprised  lands,  in  satis-  f^*Se*liwplui 
£Ekction  or  vn  aoltdum  of  the  interest  of  this  accumulate  sum,  reaiu  dxumg 
in  case  they  choose  to  possess  during  the  legal;  until,  by 
1621,  a  6,  they  became  obliged  to  apply  the  rents,  in  so  fax 
as  they  exceeded  the  interest  of  their  debt,  towards  extinc- 
tion of  the  principal  sum ;  which  is  extended  in  the  case  of  a 
minor  debtor  to  the  surplus  rents  during  his  authority,  by 
1663,  c.  10.    On  the  other  part,  if  the  rents  fall  short  of  the 
appriser's  interest,  the  redemption  is  burdened  with  the 
aireara  remaining  unpaid.     An  appriser  who  enters  into  An  appriner 
possession  in  virtue  of  a  decree,  is  accountable  to  the  debtor  to  posieiiiir^ 
as  if  he  had  continued  to  possess  till  the  expiring  of  the  jft^'^Id^^**  ** 
legal,  though  he  should  have  quitted  the  possession  immedi-  MntmtMcU 
ately  after  his  entry ;  because  the  decree  bars  all  others  frt)m 
intermeddling.    K  the  smallest  part  of  the  debt  or  interest 
remains  due  at  the  expiration  of  the  legal,  the  property  of 
the  whole  estate  is,  in  strict  law,  carried  irredeemably  from 
the  debtor. 

9.  As  apprisings  are  truly  sales  under  rever8ion,(&)  in 


matian.  The  saperioi^s  right  to  the  compofiition  is  reserved  entire,  and 
the  •4nidger,  by  taking  infeftment  on  the  decree,  becomes  liable  for  it ; 
31  ft  8S  TitL  c  101,  §§  60,  97,  et  ieq.,  and  32  &  33  Vict  c.  110,  §  5. 

(h)  The  change  which  has  taken  place  in  the  character  of  the  apprising 
or  abjudication,  and  the  theories  of  lawyers  concerning  it,  is  thus  described 
bj  Baron  Hume  in  hia  Lectores,  as  quoted  by  Professor  Moir,  from  short- 
hand notes  taken  in  1819 : — ^  Formerly  an  apprising  was  just  a  judicial 
aale  or  poinding  of  an  heritable  estate  ;  it  was  an  absolute  judicial  sale  of 
Mnacbof  the  land  aawoold  pay  thedebt    After  the  inttodoction  of  the 
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The  hjgqnM     payment  of  the  appriser^s  daim,  the  aireais  of  interest  due 
aoeanioiated    OR  the  accumulate  8um  are  not  so  properly  a  debt  upon  the 
tmdl^"*"^*    reverser  as  a  burden  upon  his  right  of  reversion;   these 
exeeatry.         arrears  do  not  therefore  descend  upon  the  appriser's  death  ti> 
(45, 46)      his  executors,  but  to  his  heir,  as  a  part  of  the  right  of  pro- 
perty constituted  by  the  apprisiDg;  Brnnsay  v.  BromUie, 
Feb.  3, 1738,  M.  211,  6538,  Elch.  "  Adjud.,"  20.    The  exec- 


power  of  ledemption  by  1469,  it  still  continued  to  be  a  sale,  but  under 
Teveraion,  in  idutum  of  the  claim.  During  his  possession  the  appriuser 
enjoyed  the  rents  of  the  subject,  and  when  it  was  redeemed  from  him,  he 
received  back  his  price,  or  more  properly  the  original  and  principal  sum 
of  debt,  and  nothing  more.  His  interest  was  no  more  liable  to  be 
extinguished  by  intromissions  with  the  rents  of  the  subjects  than  a  right 
of  property  was.  He  just  got  in  property,  but  redeemably,  the  possession 
of  a  subject  which  was  equivalent  to  his  claim  of  debt  Accordingly,  it 
was  a  settled  point  by  the  old  practice  that  the  appriser  was  not  entitled 
to  use  any  personal  diligence  against  his  debtor,  unless  he  threw  up  hit 
apprising.  It  was  also  a  settied  point  that  the  appriser,  by  being  infefi> 
became  the  vassal,  and  that  the  feudal  casualties  fell  in  his  person,  and 
not  in  that  of  the  reverser ;  and  last  of  all,  the  reverser's  right  entirely  fall 
by  not  making  redemption  within  the  proper  time.  This  was  the  original 
character  of  the  old  practice ;  but  a  considerable  alteration  was  made  on 
it  by  the  Act  1621,  c.  5,  which  instituted  an  accounting  for  rents,  and 
ordered  these  so  feur  as  they  went  to  be  set  off  towards  extinction  of  the 
interest,  and  the  surplus,  if  any,  to  be  applied  in  extinction  of  the  principal 
claim  of  debt  Adjudication  then  was  no  longer  a  right  of  property — ^for 
how  could  this  be  extinguished  by  intromissions  ? — ^but  a  mere  pigwus  pn»> 
torium,  or  judicial  security  for  payment  of  debt  This  was  made  still 
fiEurther  clear  by  the  Act  1661,  c.  62,  and  the  finishing  stroke  was  given  by 
the  statute  1672  in  allowing  the  general  adjudications.  Accordingly,  in 
the  course  of  the  17th  century,  the  language  of  lawyers  b^gan  to  alter^ 
Stair  most  distinctiy  mentions  adjudication  as  bl  pignus  pnstoriumj  and 
Dirleton  submits  it  as  doubtful  whether  the  casualty  of  wardship  oould 
fall  in  the  person  of  the  appriser.  The  decisions  of  the  Court  also 
departed  more  and  more  from  the  ancient  notion  of  adjudication  bestow- 
ing a  right  pf  property.  For  instance,  it  is  now  settied  that  compenaa- 
tion  may  be  pleaded  against  a  debt  secured  by  adjudication  equally 
as  against  any  other  debt  (observe  this  was  impossible  on  the  supposi- 
tion that  the  creditor  had  accepted  the  adjudication  as  a  right  of 
property  coming  in  place  of  the  debt  itself);  also  that  personal 
diligence  by  homing  and  caption  is  competent  notwithstanding  the 
adjudication;  Mabens  v.  OrmisUm^  July  25,  1740,  M.  219,  £lcL 
*  Adjudication;  27." 


T.  to]  ADJUDICATIONa  277 

Qton  can  claim  no  more  than  the  bygone  rents  of  the  lands 
not  levied  by  the  appriser  himself^  in  case  he  has  been  in  the 
po88e88ion.(i)    Yet  this  right  of  property  does  not  constitute  The  apDriier  is 
the  appriser  vassal  in  the  lands  apprised  during  the  legal,  ^  during  ^ 
though  he  should  be  both  infeft  and  in  possession.    The*^®^®^ 
reverser  continues  vassal  in  the  judgment  of  law  as  long  as 
the  right  of  reversion  is  competent  to  him ;  because  so  long 
it  is  in  his  power,  by  payment,  to  extinguish  the  apprising, 
as  if  it  had  never  been  led ;  and  consequently  the  casualties 
of  superiority  fall,  during  the  legal,  by  the  death  not  of  the 
appriser,  but  of  the  reverser ;  CredUora  of  Bonhard,  July  24, 
1739,  M.  16,453. 

IQ.  Apprising,  being  a  legal  diligence,  renders  the  sub-  Effect  of  de- 
ject to  be  apprised  litigious  from  the  denunciation ;  the  effect 
of  which  is  that  no  voluntary  deed  granted  thereafter  by  the  *^^  ^^' 
debtor,  though  before  the  decree,  can  hurt  the  appriser; 
MeTiziea*  Crs,,  1682,  M.  8376.(X;)  But  a  creditor  who  neglects 
the  completing  of  any  begun  diligence,  after  a  reasonable 
time,(Q  is  considered  as  having  relinquished  it ;  so  that  the 
debtcn:  may,  after  such  dereliction,  grant  even  voluntary 
deeds  which  law  will  support;  Johnston  v.  Johnston,  July 
23, 1604,  M.  2738. 

IL  Apprisings  may  be  either  reduced  upon  nullities,  or  Bedaotions  of 


(t)  Although  an  adjudication  must  now  be  held  to  be  merely  a 
figmu  pratoriumy  and  not  a  sale  under  reversion,  the  rule  as  to 
interest  established  by  Eam8ay  v.  Broumlief  being  confirmed  by 
later  decisions  (Baikie  v.  Sinclair,  1786,  M.  6545 ;  Byder  v.  Crs, 
af  Bau,  1794)  M.  5549),  may  probably  be  held  as  fixed  in  practice ; 
see  Bell*^  Com.  iL  9;  Chehrane  v.  BogU,  March  2,  1849,  11  D.  909 
(ptr  L.  Moncreiff). 

(1)  No  adjudication  renders  litigious  the  lands  to  which  it  relates 
except  from  and  alter  the  registration  in  the  Blister  of  Adjudications  of 
a  nodoe  thereof  setting  forth  the  names  and  designations  of  the  pursuer 
and  defender,  and  the  date  of  signeting ;  31  &  32  Vict  c  101,  §  159 ; 
■nd  tup,,  note  to  §  2. 

(2)  It  has  be^i  said  that  the  giving  of  a  charge  to  the  superior  is 
sufficient  to  preserve  to  the  appriser  the  benefit  of  litigiosity  till  the 
expiry  of  the  legal ;  Bell's  Com.  ii.  154.  But  the  feuulities  for  obtaining 
jnfrffanent  under  recent  statutes  may  perhaps  cause  the  a4JQdger  to  be 
leguded  with  leas  &voux; 


(86) 
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redeemed  within  the  legaL(n)  They  are  reduced  iat  tatwm 
where  the  defect  is  gross ;  as  where  they  are  led  on  a  debt 
not  truly  due,  or  where  the  appriser  has  neglected  any  of  the 
necessary  solemnities.  K  the  informality  be  not  so  essential, 
the  Court  of  Session,  without  overturning  the  apprising 
fwnditus,  sustain  it  ex  cequitate,  simply  as  a  security  for  the 
principal  sum  and  interest  {Irvi/ne  v.  Irvimey  Jan.  31, 1679, 
M.  98) ;  and  sometimes  also  for  the  accumulations,  where  the 
question  is  not  with  co-creditors,  but  with  the  debtor  him- 
self; Balfour  v.  WUkieaon,  Nov.  3,  1738,  M.  107,  Elch., 
''  Adjud."  18.  But  the  legal  of  apprisings  so  restricted  can 
never  expire  against  the  debtor.(o) 
Bedemption  of  12.  An  apprising  may  be  redeemed,  not  only  by  the 
^VP'^'^'^s^  debtor,  but  by  any  posterior  appriser  whose  diligence  is 
(90,87,88)  excluded  by  the  first.  He  who  has  this  right  may  either 
use  an  order  of  exemption,  as  in  wadsets  (iL  8,  §  6),  or  if  the 
appriser  has  been  in  possession,  he  may  bring  an  action  of 
count  and  reckoning  against  him  for  his  intromissions.  If 
the  appriser's  intromissions  witiiin  the  legal  amount  to  his 
debt,  interest,  and  expenses  of  diligence,  including  the  com- 
position paid  to  the  superior  for  his  entry  and  interest  thereof, 
the  apprising  is,  by  1621,  c.  6,  declared  to  expire  ipso  facto; 
but  in  this  case  singular  successors  are  not  secure ;  for,  as 


(n)  Even  after  the  legal  (which  in  ordinary  adjudications  is  ten  years) 
has  expired,  the  right  of  redemption  remains  until  decree  of  declarator  of 
expiry  of  the  legal,  or  until  the  adjudger  has  possessed  the  lands  for  forty 
years  after  expiration  of  the  legal  on  a  completed  feudal  title ;  CamphcU  v. 
Scotland,  1794,  M.  321 ;  Ormiston  v.  Hill,  Nov.  7,  1809,  F.C. 

(o)  Questions  of  this  kind  have  generally  occurred  where  there  has 
been  an  overcharge  or  pluris  petitio  in  the  summons.  The  decisions  have 
not  been  uniform  ;  but  it  seems  "  settled  that,  in  cases  of  material  pluris 
petitio  or  culpable  neglect,  the  adjudication  is  annulled  ;  but  where  it  is 
slighter,  the  only  effect  is  to  reduce  the  adjudication  to  a  security  for 
principal  and  interest,  without  expenses  or  penalties  ; "  Bell's  Com.  i  745. 
Where  primdfade  grounds  of  debt  arc  produced,  and  defences  are  stated 
which  cannot  be  instantly  verified,  decree  may  be  pronounced  reserving 
objections  contra  exccutionemy  but  such  an  adjudication  is  in  security  only ; 
ib.j'  M^NeiVs  Crs,  v.  Sadler,  1794,  M.  122.  An  adjudication  led  in  pay- 
ment of  a  future  or  contingent  debt  cannot  be  restricted  to  an  adjudica- 
tion in  security ;  /).  Quemsherry^B  Exrs,  v.  Tail,  July  11,  1817,  F.C. 
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intromission  consists  in  fact,  it  can  enter  into  no  record  by  AppriBings 
which  it  may  be  known:  and  even  where  an  apprising  is^Siedby 
extinguished  by  payment  made  by  the  debtor  himself,  the  ~J?^2ed. 
appriser's  discharge  is  good  against  his  singular  successors, 
without  being  registered  in  the  Register  of  Reversions ;  Lord 
Fraser  v.  Fraaer,  July  23, 1662,  M.  938.    After  redemption, 
the  debtor  is  under  no  necessity  to  renew  his  seisin ;  for,  upon 
the  extinction  of  the  right  of  apprising  his  former  seisin 
revives. 

13.  Apprisings  were  by  the  former  practice  preferable,  p^^f^^^^ 
according  to  the  dates  of  the  seisins  following  upon  them,  ^^^  *P- 
where  the  debtor  himself  was  infeft ;  and  where  the  right 

(17  28  2S) 

was  not  perfected  by  seisin  in  the  debtor's  person,  or  did  not        '    * 
require  seisin,  the  preference  was  governed  by  the  dates  of 
the  apprisings.    And  even  where  the  first  apprising  required 
seisin  to  complete  it,  aU  the  posterior  apprisings  were  pre- 
ferred by  their  dates;  because  the  first  apprising  having 
divested  the  debtor  of  the  property,  there  remained  no  right 
to  be  affected  by  posterior  apprisers,  but  a  reversion,  which, 
like  other  personal  rights,  was  carried  without  seisin;  see 
Stair,  iiL  2, 17 ;  Boyd  v.  MaUoch,  July  22, 1675,  M.  250.    But  The  par%pa$su 
by  1661,  c.  62,  a  pari  passu  preference  is  established  among  J^riSia^  °' 
all  apprisings  led  within  year  and  day  of  that  one  which  has 
been  first  made  effectual,  either  by  seisin  (p)  or  by  exact 
diligence  for  obtaining  seisin.     In  lands  holden  of  the  Crown,  wi^at  conBti- 
the  presenting  a  signature  in  Exchequer  by  the  appriser  ^^^^f  ^"* 
makes  his  apprising  effectual ;  (q)  in  lands  holden  of  a  sub-  apprismg. 
ject-superior,  a  charge  against  that  superior  to  enter  the 
appriser  is  8ufficient(r)    And  in  both  cases  the  year  and  day 


(p)  See  above,  §  6,  note. 

(q)  The  lodgmg  of  a  draft  of  a  proposed  Crown- writ  in  the  office  of  the 
Presenter  of  Signatnies  (Sheriff  of  Chanceiy,  see  ttfpro,  §  39,  note),  with 
a  note  in  a  statutory  foim,  is  now  "  in  competition  of  diligence  and  all 
other  cases  equivalent  to  the  presenting  of  a  signature  in  Exchequer ; 
and  recording  of  such  note,  and  an  abstract  of  such  draft  in  the  Register 
of  Abbreviates  of  Adjudications  is  equivalent  to  recording  an  abstract 
of  such  signature ;"  31  &  32  Vict  c.  101,  §§  64,  89. 

(r)  Now  unnecessary.  The  adjudger  completes  his  title  by  recording 
eitber  the  abbreviate  of  adjudication  or  the  decree  (31  &  32  Vict  c  101, 
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Expense  of 
leading  the 
apprising,  on 
whom  it  falls. 


Seisin  on  the 
first  apprising 
is  a  common 
right  to  the 
co-apprisers. 

^    (33) 


Charge  against 
the  superior 
has  no  effect 
against  third 
parties. 

(31) 


runs  from  the  date  of  the  first  apprismg,  and  not  firom  the 
date  of  the  seisin  or  diligence  whereby  it  is  made  effectual ; 
L.  Balfour  v.  Douglas,  July  4, 1671,  M.  238.  In  apprisings 
of  personal  rights,  which  admit  of  no  diligence  to  make  them 
effectual,  the  first  in  date  is  the  first  effectual  apprising;  and 
consequently  all  within  year  and  day  of  that  first  are  pre- 
ferred pari  passu;  Jackson  v.  Drummond,  Nov.  19, 1734, 
M.  281.  The  preference  of  apprisings  after  the  year  falls  not 
within  this  statute,  and  therefore  is  governed  by  the  former 
law,  which  preferred  all  apprisings  after  the  first  by  their 
dates.  («)  The  co-appriser  who  claimed  the  benefit  of  the 
first  appriser's  diligence  must  refund  to  him,  not  a  propor- 
tion only,  but  the  whole  of  the  expense  disbursed  by  him  in 
deducing  the  apprising  and  les^ding  the  diligence  necessaiy 
for  making  it  effectual;  Orasme  v.  Boss,  Feb.  5,  1663,  M. 
245. 

14.  The  statute  declares  that  all  the  apprisers  within 
year  and  day  shall  be  preferred  pari  passu,  as  if  one  appris- 
ing had  been  led  for  the  debts  contained  in  all  of  them ; 
which  makes  the  seisin  or  diligence  on  the  first  apprising  a 
common  right  to  all  the  co-apprisers  within  year  and  day ; 
and  consequently  though  the  first  apprising  should  be  re- 
deemed, the  diligence  upon  it  still  subsists  as  to  the  rest; 
Straiton  v.  Bdl,  Nov.  7,  1679,  M.  255.(0     The  effect  given 

§  129) ;  and,  this  being  done,  his  entry  with  the  superior  is  implied  (Con- 
veyancing Act,  1874,  §  4,  subsec.  2).  Sequestration  is  now  equivalent  to 
a  decree  of  adjudication  by  19  &  20  Vict  c  79,  §  107. 

(s)  The  court  held  such  an  adjudication  without  sasine  effectual  to 
carry  the  debtor's  right  of  reversion,  which  was  then  considered  to  be  a 
mere  personal  right,  the  adjudication  being  regarded  as  a  sale  under 
reversion  ;  Monro  v.  Mackermey  1756,  M.  256, 5  B.  S.  310.  Now  that  an 
adjudication  is  held  to  be  a  p%gnu$  prcdorivm,  this  dedsion  (of  which 
Lord  Kilkerran  disapproves)  would  probably  not  be  followed;  Bell's 
Com.  i.  727 ;  Ross's  Leading  Cases,  i.  149. 

(t)  The  bankrupt  statutes  have  instituted  a  new  kind  of  pari  pcusu 
preference  of  adjudications,  whereby,  to  save  expense,  posterior  adjudgers 
may  be  conjoined  in  the  decree  to  be  pronounced  in  the  first  etfectual 
adjudication.  In  order  to  give  full  eflect  to  the  equalising  law,  pro- 
vision was  made  at  the  same  time  for  intimation  of  the  first  process 
in  the  minute-book,  and  on  the  walls  of  the  Court ;  see  19  &  20  Vict 
c.  91,  §  5. 


T.  xil]  adjudications.  S8l 

to  the  presenting  of  a  signature,  or  to  a  charge  against  the 
superior^  is  confined  to  the  preference  of  apprisers  among 
themselves^  and  does  not  alter  the  nature  of  feudal  rights  in 
competition  with  third  parties :  a  charge,  therefore,  upon  an 
apprising  is  not  equivalent  to  a  seisin,  in  a  question  with  an 
infeftment  of  annualrent  (Stirling  v.  AnnucUrenters  ofBaUa- 
flfon,  1724,  M.  2831, 14,310) ;  (u)  or  with  the  legal  right  of  terce ; 
Cwlyle  V.  Ors.  of  Easter  Ogle,  1724,  M.  147,  15,851.    The  Legal  w^er- 

,    .    .  xxT_ii  •         p  ••         r         won  is  now  pro- 

same  statute  prorogates  the  legal  reversion  of  appnsings  from  rogated  to  ten 

seven  to  ten  years;  it  saves  the  former  preference  due  to^®*"" 

apprisings  that  are  led  on  debita  fwndi  (ii.  8,  §  18) ;  and  it        (^) 

gives  a  right  to  posterior  apprisers  to  redeem  all  apprisings 

purchased  by  the  apparent  heir  of  the  debtor,  for  the  sums 

truly  paid  for  them,  at  any  time  within  ten  years  after  the 

purchases :  but  voluntary  acquisitions  by  apparent  heirs,  of 

rights  affecting  the  estate  of  their  ancestors,  infer  by  our 

present  law  a  passive  title,  1695,  c  24. 

16.  The  Parliament  1672,  a  19,  has,  in  place  of  the  old  Adjndioation 

inbetitated  in 

place  of  ap- 
(u)  Hence,  when  an  infeftment  on  a  voluntary  right  intervenes  between  prinngi. 

the  first  effectual  and  a  second  adjudication,  the  intervening  security  is  not         /^\ 

brought  into  the  j9art|7aMU  preference,  but  ranks  after  the  first,  and  before 

the  second  adjudication,  "  the  first  adjudger  communicating,  however,  to 

the  second  such  part  of  the  sum  for  which  he  is  ranked  as  he  would  have 

been  cut  out  of  if  no  voluntary  right  had  been  in  the  field ; "  Binning  v. 

Cn.  of  Aiuhinbreek,  1747,  M.  8389 ;  Chalmers  v.  Cunningham,  1737,  Elch. 

"Compet."  4.    Lord  Monboddo  thus  explains  the  rule : — "The  Lord 

President  objected  that,  unless  the  two  adjudications  were  led  for  the  same 

debt,  the  ranking  of  these  three  creditors  would  be  inexplicable ;  for  the 

first  adjudger  would  be  preferable  to  the  annualrenter ;  he  again  to  the 

second  adjudger ;  and  yet  this  second  adjudger  would  come  in  pari  paMU 

with  the  first,  and  so  be  preferred  to  the  annualrenter,  which  makes  an 

inextricable  circle.    But  the  solution  of  this  difficulty,  as  the  practice  now 

is  established  in  rankings,  is  as  follows :  Suppose,  as  Lord  Stair  does, 

that  the  subject  to  be  divided  is  six,  and  each  of  the  debts  four,  the  first 

adjudger  is  ranked  first,  and  takes  four ;  then  the  annualrenter,  to  whom 

there  remain  two.    But,  says  the  second  adjudger  to  the  first,  as  it  is  not 

reasonable  you  should  lose  by  this  annual  rent  that  is  preferable  to  me, 

•0  neither  ought  you  to  profit  by  it ;  if  it  had  not  existed  you  would  have 

drawn  but  three,  therefore  let  me  have  the  one  that  you  have  above  that 

mimber ;  so  you  neither  profit  nor  lose  by  the  annualrenter,  nor  he  by 

me,  beeaiue  he  draws  as  much  as  he  would  have  done  if  I  had  been  out 

of  the  case.* 
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BpeoxAl 
•djudioatioii. 


General 
adjadioatioii. 

(40) 


Abbreviate  of 
Adjudications. 

(43) 


form  of  apprifiings  by  messengers,  directed  adjudications  to 
proceed  against  debtors  by  way  of  action  before  the  Court 
of  Session.  By  that  statute  such  part  only  of  the  debtor's 
lands  is  to  be  adjudged  as  is  equivalent  to  the  principal  sum 
and  interest  of  the  debt,  with  the  composition  due  to  the 
superior,  and  expenses  of  infefbment,  and  a  fifth  part  more, 
in  respect  the  creditor  is  obliged  to  take  land  for  his  money, 
but  without  penalties  or  sheriff  fees.  The  debtor  must  deliver 
to  the  creditor  a  valid  right  of  the  lands  to  be  adjudged  or 
transumpts  thereof,  renounce  the  possession  in  his  £ftvour, 
and  ratify  the  decree  of  adjudication.  And  law  considers  the 
rent  of  the  lands  as  precisely  commensurated  to  the  interest 
of  the  debt ;  so  that  the  adjudger  lies  under  no  obligation  to 
account  for  the  surplus  rents.  In  this,  which  is  called  a  special 
adjudication,  the  legal  is  declared  to  be  five  years;  and  the 
creditor  attaining  possession  upon  it  can  use  no  further 
execution  against  the  debtor  unless  the  lands  be  evicted 
from  him. 

16.  Where  the  debtor  does  not  produce  a  sufficient  right 
to  the  lands,  or  is  not  willing  to  renounce  the  possession,  and 
ratify  the  decree  (which  is  the  case  that  has  most  frequently 
happened),  the  statute  makes  it  lawful  for  the  creditor  to 
adjudge  all  right  belonging  to  the  debtor,  in  the  same  manner, 
and  under  the  same  reversion  of  ten  years,  as  he  could  by  the 
former  laws  have  apprised  it  In  this  last  kind,  which  is 
called  a  general  adjudication,  the  creditor  must  limit  Ids 
claim  to  the  principal  sum,  interest,  and  penalty,  without 
demanding  a  fifth  part  more ;  see  Act  S.,  Feb.  26, 1684.  But 
no  general  adjudication  can  be  insisted  on  without  libelling  in 
the  summons  the  other  alternative  of  a  special  adjudication  ;(i;) 
for  special  adjudications  are  introduced  by  the  statute  in  the 
place  of  apprisings ;  and  it  is  only  where  the  debtor  refuses  to 
comply  with  the  terms  thereof  that  the  creditor  can  lead  a 
general  adjudication. 

17.  By  regulations  1695,  c.  24,  abbreviates  are  ordained 
to  be  made  of  all  adjudications  after  the  manner  of  the  former 


(v)  The  Lands  Transference  Acts  of  1847  made  this  unnecessaiy,  and 
this  provision  was  re-enacted  by  31  &  32  Vict  c  101,  §  59. 
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allowances,  which  are  to  be  signed  by  the  Lord  Ordinary 
who  pronounced  the  decree,  and  thereafter  given  to  the 
derk  of  the  bills,  to  be  recorded  within  sixty  days  after 
the  date  of  the  decree.(aj)    In  every  other  respect,  general  General  ad- 
adjudications  have  the  same  nature  and  effect  that  appnsings  of  t^Mme 
had.    Adjudgers  in  possession  are  accountable  for  the  surplus  ^p^^^^ 
rents ;  a  citation  in  adjudications  renders  the  subject  litigi-      .^^  ^. 
ous  i(y)  superiors  are  obliged  to  enter  adjudgers ;  the  legal  of 
adjudications  does  not  expire  during  the  debtor's  minority,  See.  Adjadications 
Only  it  may  be  observed,  that  though  apprisings  could  not  "^  ■*®^^- 
proceed  before  the  term  of  payment,  yet  where  the  debtor  is 
vergena  ad  inopiam,  the  court,  ex  nobUi  officio,  admit  adju- 
dication for  the  debt  before  it  be  payable ;  Blaw  v.  Blanv, 
July  12, 1711,  M.  12,908, 8149.    But  this  sort,  being  founded 
solely  in  equity,  subsists  merely  as  a  security,  and  cannot 
carry  the  property  to  the  creditor  by  any  length  of  time ; 
%bid.(z) 

18.  There  are  two  kinds  of  adjudication  which  took  place  Adjudication 
at  the  same  time  with  apprising,  and  still  obtain — ^viz.,  ad-  totem Jaeen-  ^ 
judications  on  a  decree  cognitionia  causd,  otherwise  called  ^^' 
contra  hasreditatemj(usentern,ajid  adjudications  in  i/mplemerU.        W) 
Where  the  debtor's  apparent  heir,  who  is  charged  to  enter, 
formally  renounces  the  succession,  the  creditor  may  obtain  a 
decree  cogmtionis  cauad,  in  which,  though  the  heir  renounc- 
ing is  cited  for  the  sake  of  form,  no  sentence  condemnatory 
can  be  pronounced  against  him  in  respect  of  his  renunciation; 
the  only  effect  of  it  is  to  subject  the  hcoreditas  jacens  to  the 
creditor's  diligence.    By  the  old  practice,  if  the  debt  was 
liquid,  the  creditor  might,  in  the  process  of  cognition,  protest 
for  adjudication,  which  was  allowed  to  him  summarily,  with- 
out the  necessity  of  a  separate  action  (Stair,  iii  2,  §  46) ;  but 

(»)  The  abbreviate  is  now  signed  by  the  Extractor  (1  &  2  Qeo.  IV. 
c.  38»  §  18),  and  recorded  by  the  keeper  of  the  Register  of  Homings,  Inhi- 
bitians,  and  Adjudications  (1  &  2  Vict  c  118,  §  14),  which  is  now  united 
with  the  Begister  of  Sasines  (31  &  32  Vict,  c  64,  §  17). 

(y)  See  above,  §  10,  note  (ib). 

(s)  **  But  it  confers  the  (statutory)  right  of  ranking  on  the  estate ;  en- 
titles to  payment  of  a  dividend  on  bankruptcy ;  or  to  consignment  of  the 
diridend  if  the  debt  be  contingent  ;**  Bell's  Pr.  832. 
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now  adjudication  cannot  pass  without  a  summons  for  tluit 
puipo6e.(a) 
whftfc  ia  oanied       19*  Adjudications  contra  hoBredUatem  jacerUem  cany  not 
^  ^^'  only  the  lands  themselves  that  belonged  to  the  deceased,  but 

(48^  49)  the  rents  thereof  fiedlen  due  since  his  death ;  for  these,  as  an 
accessory  to  the  estate  belonging  to  the  deceased,  would 
have  descended  to  the  heir  if  he  had  entered  (Corsar  v. 
Diirie,  Dec.  19,  1638,  M.  44);  which  rule  is  applied  to  all 
apprisings  or  adjudications  led  on  a  special  chaige,  by  L, 
KiUmcko  v.  Poldeoma  {Dooly  v.  Dickson),  Feb.  13, 1740,  M. 
recaption  228,  5  B.  S.  216,  695.  This  sort  of  adjudication  is  declared 
by  1621,  c.  7,  redeemable  within  seven  yeans  (which  was 
then  the  legal  of  apprisings),  by  any  co-adjudging  creditor 
either  of  the  deceased  debtor,  or  of  the  heir  renouncing.  The 
heir  himself  who  renounces  cannot  be  restored  against  his 
renunciation,  nor  consequently  redeem  if  he  be  not  a  minor ; 
Maca/iday  v.  Coueton,  <fcc.,  Jan.  27, 1680,  M.  45.(6)  But  even 
a  major  may  redeem  indirectly,  by  granting  a  simulate  bond 
to  a  confident  person,  the  adjudication  upon  which,  when 
conveyed  to  himself,  is  a  good  title  to  redeem  all  other  ad- 


(a)  It  IB  now  mmecessaiy,  in  proceedings  to  attach  heritable  estate 
for  an  ancestor's  debt,  to  raise  separate  actions  of  constitution  and  abjudica- 
tion ;  but  they  may,  whether  the  heir  renounces  or  not^  be  combined  in 
one  sonmions,  citation  and  execution  being  equivalent  to  a  general 
charge  where  the  heir  renounces,  and  to  a  general  charge  and  a  special 
charge  where  the  heir  does  not  renounce  and  the  ancestor  ia  infeft,  or  to 
a  general  charge  and  a  general  special  charge  where  the  heir  does  not 
renounce  and  the  ancestor  is  not  infeft.  The  expiry  of  the  indueia  in 
these  summonses  has  the  same  effect  as  the  expiry  of  the  inducim  of 
such  charges  respectively,  as  the  case  may  be.  The  procedure  in  the 
combined  actions  is  the  same  as  formerly,  and  decree  of  constitution  and 
acyudication  may  be  pronounced  in  the  same  interlocutor ;  31  &  38  Vict 
c  101,  §  60.  By  §  61  the  heir's  annus  deliberandi  is  reduced  to  six 
months.  By  §  159  of  the  same  Act  the  lands  to  be  adjudicated  do  not 
become  litigious  until  notice  of  the  summons  has  been  registered. 

(6)  It  would  seem  that  the  contrary  ia  ruled  by  Stewart  v.  Lindsay^ 
Dec.  7,  1809,  F.C. ;  and  that  an  adjudication  conira  h,j.  is  subject  to  re- 
demption before  declarator  of  expirj'  of  the  legal  like  any  other  adjudica- 
tion, even  when  it  proceeds  on  the  renunciation  of  the  heir.  At  least  it 
is  redeemable  by  a  subsequent  heir  taking  up  the  succession.  But  see 
Bell's  Com.  i  714. 
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judications  against  the  lands  belonging  to  his  ancestor.    The 
superior  of  the  lands  thus  adjudged  is  laid  under  the  same        (52) 
obligation  to  enter  the  adjudger  as  in  the  case  of  apprisings^ 
by  1669,  c  18.(c) 

20.  Adjudications  m  implement  are  deduced  ac^ainst  those  Adjudication 
who  have  granted  deeds  without  procuratory  of  resignation 
or  precept  of  seisin,  and  refuse  to  divest  themselves ;  to  the  ^  '  ^ 
end  that  the  subject  conveyed  may  be  effectually  vested  in 
the  grantee.  These  adjudications  may  be  also  directed  against 
the  heir  of  the  grantor;  in  which  case  Vise.  Stair  asserts 
that  a  charge  to  enter  is  unnecessary  (iii.  2,  §  52) ;  but  his 
Lordship's  opinion  is  not  supported  by  practice.  Here  there 
is  no  place  for  a  legal  reversion ;  for,  as  the  adjudication  is 
led  for  completing  the  right  of  a  special  subject,  it  must  carry 
that  subject  as  irredeemably  as  if  the  right  had  been  volun- 
tarily completed.  And  for  the  same  reason,  it  being  to  supply 
the  defect  of  a  special  deed,  no  other  adjudication,  though 
within  year  and  day,  can  come  in  pcm,  paaeu  with  it ;  Stair, 
ibid.(d) 


(e)  See  AUxander  v.  SUeU,  June  25, 1841,  3  D.  1098. 

(d^  Campbdl  v.  Macviear,  1762,  M.  277, 1  Ross  L.  C,  121 ;  Wood  v. 
SeoUf  Feb.  5, 1833, 11  S.  356.  An  adjudication  in  implement  could  pro- 
ceed notwithstanding  the  dependence  of  a  process  of  judicial  sale  ;  Wood 
T.SeoUydt,  Bowtine  v.  Qrahamj  March  5, 1839, 1  D.  631 ;  see  1  D.  906 ; 
but  the  Bankruptcy  Acts  2  &  3  Vict  c  41,  and  19  &  20  Vict,  c  91  and 
lOSy  make  the  act  and  warrant  of  confirmation  in  favour  of  the  trustee 
in  a  sequestration  equivalent  to  a  decree  of  adjudication  in  implement,  as 
WttQ  as  for  pajrment ;  Zaime  v.  Lawrie^  March  10,  1854,  16  D.  860. 
Analogous'to  this  adjudication  in  implement  is  the  declaratory  a^judica-  Dedaimtoiy 
tioD,  the  uses  of  which  are  thus  described  by  Bell,  Com.  i  751 : — **  Where  adjudioatioo. 
a  penom  has  granted  a  security  over  his  estate  by  means  of  an  absolute 
diipoiilioin,  tnisting  to  the  honour  of  the  disponee ;  or  where  a  company 
haa  poichaaed  property  which,  in  compliance  with  feudal  rules,  is  disponed 
to  oaoe  of  the  partners  or  a  third  person,  for  behoof  of  the  partnership,  but 
wiiboat  including  the  declaration  of  trust  in  the  disposition,  the  creditors 
of  the  apparent  proprietor,  if  there  were  no  remedy,  might  by  abjudication, 
judicial  aale^  or  sequestration,  carry  off  this  as  a  fund  of  division  among 
tham,  leaving  the  party  to  whom  the  right  truly  belongs  as  a  mere  creditor 
penooally  for  the  value.  The  remedy  in  such  a  case  is  by  an  action 
wherein  a  aolemn  judicial  dedaiation  can  be  made  of  the  pursuer's  right 
Tliia  action  ia  brought  into  the  Court  of  Session  by  a  summons  stating  the 
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•^ju^^^        2L  Adjudications  corUra  JuBredUatem  jacentem  might 

taumjacentem  bave  been  before  the  Act  1672,  and  consequently  may  at 

roS  before  the  this  day,  be  carried  on  before  the  sheriff;  for  that  Act, 

Sheriff;  which  gives  to  the  Court  of  Session  the  exclusive  jurisdiction 

(6a,  54)      in  adjudications,  can  be  understood  only  of  those  which  are 

thereby  introduced  in  place  of  apprisings ;  Ker  v.  Primvraw, 

Jan.  4, 1709,  M.  46.    It  is  probable  that  the  practice  prior 

to  the  Act  1672  was  the  same  with  regard  to  adjudications 

in  implement,  as  the  cognisance  of  these  imported  no  higher 

jurisdiction  than  that  of  other  adjudications ;  and  upon  that 

practice  the  question  depends,  whether  they  may  now  be 

brought  before  the  sheriff,  for  they  are  not  comprehended 

J^«y  rauit       under  the  statute.    The  regulations  1695,  art.  24,  had  ordained 

▼iates.  abbreviates  of  adjudications  to  be  signed  by  the  Lord  Pro- 

nouncer,  in  place  of  the  former  allowances.    And  though  there 

were  no  allowances  of  adjudications  on  decrees  cognUianis 

causd,  yet  by  additional  regulations,  1696,  art  3,  abbreviates 

of  these  were  also  directed  to  be  signed.    Since  that  time  it 

has  been  the  general  practice,  where  such  adjudications  were 

led  before  the  sheriff,  to  get  abbreviates  signed  by  him;  and 

where  they  have  no  abbreviates,  the  Court  of  Session  refuses 

to  grant  letters  of  homing  on  them  against  superiors ;  Act  S., 

Dec.  2, 1742.(6) 

ciictunstances,  and  concluding  that  it  should  be  found  and  declared  that 
the  property  truly  belongs  to  the  pursuer.  This  is  a  real  action,  in  which 
the  object  is  not  to  obtain  a  decree  against  the  defender  as  for  a  debt,  but 
a  judgment  against  the  land  or  other  property.  And  after  the  commence- 
ment of  it,  no  voluntary  act  of  the  apparent  proprietor  is  suffered  to  inter- 
fere with  or  defeat  the  right  to  be  declared.  This  action  may  also  admit 
of  a  conclusion  of  adjudication  for  having  the  land  declared  and  adjudged 
to  belong  to  the  pursuer,  and  the  superior  decerned  and  ordained  to  re- 
ceive the  pursuer  as  vassal,  and  grant  to  him  a  charter  on  which  he  may 
be  infeft  The  effect  of  such  a  decree,  followed  by  infeftment  on  the  lands, 
will  be  to  vest  in  the  pursuer  a  right,  which,  like  that  of  an  adjudication 
in  implement,  will  not  be  subject  to  the  pari  p<u8u  preference."  See 
further,  per  Lord  Curriehill,  in  Miles  v.  North  British  By,  Co,^  Feb.  16, 
1867,  5  Macph.  402,  409.  The  objects  of  this  action  may  now  be  attained 
more  simply  by  presenting  a  petition  to  the  Court  under  "  The  Trusts 
(Scotland)  Act,  1867  (30  &  31  Vict  c.  97)  §  14."  See  also  31  &  32  Vict 
§24. 

(e)  This  process  is  hardly  ever  brought  before  the  sheriff,  and  its  use 
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22.  Before  treating  of  judicial  sales  of  bankrupt  estates,      (55, 56) 
the  nature  of  sequestration  may  be  shortly  explained,  which 
is  a  diligence   that   generally  ushers   in   actions  of  sale. 
Sequestration  of  lands  is  a  judicial  act  of  the  Court  of  SequMtration 
Session,  whereby  the  management  of  an  estate  is  put  into  ^  **"  «»<»*«•; 
the  hands  of  a  factor  or  steward  named  by  the  Court,  who 
gives  security,  and  is  to  be  accountable  for  the  rents  to  all 
having  interest.    This  diligence  is  competent,  either  where  when  com- 
the  right  of  the  lands  is  doubtful,  if  it  be  applied  for  before  p®*®°*- 
either  of  the  competitors  has  attained  possession ;  or  where 
the  estate  is  heavily  charged  with  debts:  but  as  it  is  an 
un£a.vourable  diligence,  it  is  not  admitted,  unless  that  measure 
shall  appear  necessary  for  the  security  of  creditors.(flr)     Sub-  yj^^  lubjectt 
jects  not  brought  before  the  Court  by  the  diligence  of  creditors  '*^  ^"^tion, 
cannot  fedl  under  sequestration ;  for  it  is  the  competition  of 
creditors  which  alone  founds  the  jurisdiction  of  the  Court  to 
take  the  disputed  subject  into  their  possession.     Hence  a 
creditor  whose  debt  is  not  made  real  on  the  lands  in  question 
has  no  title  to  demand  it;(h)  and  the  arrestment  of  rents 
from  year  to  year  can  only  affect  a  sequestration  of  the  rents 
arrested,  but  not  of  the  lands  themselves ;  Creditors  of  Och- 
tertyre,  Feb.  13, 1746,  M.  14,346. 

23.  The  Court  of  Session,  who  decree  the  sequestration,  pa^jton  on 
has  the  nomination  of  the  factor,  in  which  they  are  du-ected  ■®2^^^*^^ 
by  the  recommendation  of  the  creditors.    Writers  were,  by 
Act  S.,  Nov.  23, 1710,  declared  incapable  of  this  office ;  and 

11  itill  less  expedient  since  the  changes  introduced  by  recent  conveyancing 
ActS|  which  are  all  adapted  to  the  practice  of  the  Supreme  Court 

(gl)  Nor  will  the  Court  act  on  mere  allegations ;  CcmpheU  v.  Oampbdl 
(Breadalbane  case),  June  27,  1863,  1  Macph.  991,  afL  June  27,  1864^ 
2  Maq>h.HX.  41 ;  ifonrov.OraAam^  June  28, 1849, 11  D.  1202.  Infeft- 
ment  is  regarded  as  equivalent  to  possession  in  heritage,  even  where  it  is 
only  in  security ;  but  a  personal  deed  denuding  a  deceased  owner  has 
been  held  sufficient  to  sustain  a  sequestration  against  an  apparent  heir 
daiming  to  continue  the  possession  of  his  ancestor;  Hawardenv.  Dtinlopj 
liay  31, 1861,  23  D.  923 ;  see  24  D.  1267 ;  Hyndford  v.  JXekam,  1769, 
IL  14,347.    See  Thomi  v.  Thorns,  March  27, 1865,  3  Macph.  776. 

Qi)  ^  Perhaps  a  different  rule  would  be  followed  now  that  the  process 
of  judicial  sale  has  become  a  general  abjudication  for  all  the  creditors 
pxoducmg interests;'*  Bell's  Com.  iL  263. 
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though  an  objection  be  seldom  made  on  that  Act,  yet  when 
it  is  offered  the  Court  sustains  it.(i)  The  debtor  s  apparent 
heir  may  be  also  accounted  an  improper  factor,  as  the  same 
grounds  of  suspicion  that  lie  against  the  debtor  himself 
commonly  strike  with  equal  force  against  his  heir,  both  in 
point  of  necessitous  circumstances  and  of  design  against  the 
creditors ;  but  where  no  opposition  is  made,  nothing  hinders 
him  from  being  named.  A  factor  appointed  by  the  Session, 
though  the  proprietor  had  not  been  infeft  in  the  lands,  has 
a  power  to  remove  tenants  {Thoraaon  v.  Elderson,  1757,  M. 
their  duty.  4070),  contrary  to  the  general  rule  stated  (ii.  6,  §  23).  The 
(58)  rules  by  which  a  judicial  factor  must  conduct  himself,  are 
contained  in  several  Acts  of  Sederunt.  By  Act  S.,  Nov.  22, 
1711,  §  6,  7,  8,  factors  must,  within  six  months  after  extract- 
ing their  factory,  make  up  a  rental  of  the  estate,  and  a  list  of 
the  arrears  due  by  tenants,  to  be  put  into  the  hands  of  the 
derk  of  the  process,  as  a  charge  against  themselves,  and  a 
note  of  such  alterations  in  the  rental  as  may  afterwards 
happen ;  and  must  also  deliver  to  the  clerk  annually  a  scheme 
of  their  accounts,  charge  and  discharge,  under  heavy  penalties. 
They  are,  by  the  nature  of  their  office,  bound  to  the  same 
degree  of  diligence  that  a  prudent  man  adhibits  in  his  own 
affairs ;  and  by  Act  S.,  July  31, 1690,  they  are  accountable 
for  the  interest  of  the  rents  which  they  either  have,  or  by 
diligence  might  have  recovered,  from  a  year  after  their  falling 
due.  As  it  is  much  in  the  power  of  these  fEictors  to  take 
advantage  of  the  necessities  of  creditors  by  purchasing  their 
debts  at  an  undervalue,  all  such  purchases,  made  either  by 
the  factor  himself,  or  for  his  behoof^  are  declared  equivalent 
to  an  acquittance  or  extinction  of  the  debt  by  Act  8,,  Dec  25, 
1708.  No  feictor  can  warrantably  pay  to  any  creditor  without 
an  order  of  the  Court  of  Session ;  for  he  is,  by  the  tenor  of  his 
commission,  directed  to  pay  the  rents  to  those  who  shall  be 
Salary  of  found  to  have  best  right  to  them.  Judicial  factors  are  entitled 
factors.  to  a  salary,  which  is  generally  stated  at  five  per  cent,  of  their 

intromissions ;   but  it  is  seldom  ascertained  till  their  office 
expires,  or  till  their  accounting,  that  the  Court  may  modify  a 


(i)  This  act  of  sederunt  has  gone  into  disuse. 
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greater  or  smaller  salary,  or  none  in  proportion  to  the  factor's 
integrity  and  diligence;  Heriot  v.  Ker,  June  22,  1711,  M. 
4061;  see  also  Act  S.,  Nov.  23,  1711.  Many  cases  occur  Faoton 
where  the  Court  of  Session,  without  sequestration,  name  a  il^u^irtntioiu 
factor  to  preserve  the  rents  from  perishing,  e.g.,  where  an 
heir  is  deliberating  whether  to  enter ;  where  a  minor  is  with- 
out tutors;  where  a  succession  opens  to  a  person  residing 
abroad,  &c.  (Stair,  iv.  50,  §  28);  in  all  which  cases  the 
£Eu;tor  is  subjected  to  the  rules  laid  down  in  Act  S.,  Feb.  13, 

1730.0") 

24.  The  word  bcunhrupt  is  in  our  law  sometimes  applied  Sale  of  buik- 
to  persons  whose  funds  are  not  sufficient  for  their  debts ;  and  "  ** 
sometimes  not  to  the  debtor  but  to  his  estate.  There  was  ^^^ 
no  method  known  in  our  law  for  the  proper  sale  of  a  bank- 
rupt estate,  so  as  the  price  might  be  divided  among  the 
creditors,  till  1681,  c.  17 ;  by  which  the  Court  of  Session  was 
empowered,  at  the  suit  of  any  real  creditor,(A;)  to  try  the 
value  of  the  debtor's  estate,  and  name  commissioners  to  sell 
it  for  the  payment  of  his  debts;  but  as  the  commissioners 
named  by  the  Session,  in  pursuance  of  this  Act,  were  gene- 
rally backward  to  undertake  so  ungrateful  an  office,  and  as 
the  consent  of  the  debtor,  which  the  statute  required  where 
his  right  of  reversion  was  not  expired,  could  seldom  be 
obtained,  it  was  enacted  by  1690,  c.  20,  that  decrees  of  sale 
of  bankrupt  estates  should  be  pronounced  by  the  Court  itself, 
and  that  such  sales  might  proceed  in  all  cases  without  the 
consent  of  the  debtor. 

26.  No  process  of  sale  at  the  suit  of  a  creditor  can  pro-  (00, 62) 
oeed  without  a  proof  of  the  debtor's  bankruptcy  by  said  Act 
1690  (Act  S.,  Feb.  24, 1692),  or  at  least,  as  Lord  Stair  softens 
it  (iv.  61,  6),  unless  his  lands  be  so  charged  with  debts  that 
prudent  persons  will  not  buy  from  him ;  and  therefore  the 
tfummons  of  sale  must  comprehend  the  debtor's  whole  estate.(Q 

(j)  Now  to  the  roles  laid  down  in  the  Pupils  Protection  Act  (12  & 
13  Vict  c  51). 

Q)  Who  must  be  in  posseBsion  of  the  debtor's  estate,  or  part  of  it, 
either  actually  or  by  a  decree  of  maills  and  duties,  or  by  sequestration  of 
the  rents ;  Bell's  Com.  iL  268. 

(Z)  It  is  sufficient  to  authorise  a  sale  that  the  interest  of  the  debts  and 
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Rankiiigof 
creditors. 


Theseciuity 
of  judioijJ 
porchaaers. 

(63) 


The  debtor,  or  his  apparent  heir,  and  all  the  real  creditors  in 
possession,  must  be  made  parties  to  the  suit ;  but  it  is  suffi- 
cient if  the  other  creditors  be  called  by  an  edictal  citation ; 
Act  S.,  Nov.  23, 1711,  §  l.(m)  The  summons  of  sale  con- 
tains a  conclusion  of  ranking  or  preference  of  the  bankrupt's 
creditors.  In  this  ranking,  first  and  second  terms  are  assigned 
to  the  whole  creditors  for  exhibiting  in  Court  (or  producing) 
their  rights  and  diligences,  which  must  be  published  in  the 
Ediribv/rgh  Evenmg  Courant,  according  to  the  directions  of 
Act  S.,  Jan.  17, 1758 ;  (n)  and  it  is  thereby  declared  that  the 
decree  of  certification  proceeding  thereupon  against  the  writ- 
ings not  produced  shall  have  the  same  effect  in  £Etvour  of  the 
creditors  who  have  produced  their  rights  as  if  that  decree  had 
proceeded  upon  an  action  of  reduction-improbation  (iv.  1,  §  6). 
The  ranking  of  these  creditors  must  be  concluded  by  an  ex- 
tracted decree  before  the  actual  sale,  at  least  to  the  extent 
of  the  value  put  on  the  lands  by  the  Court  of  Session,  Reg. 
1695,  arg.  26.(o)  The  irredeemable  property  of  the  lands  is 
adjudged  by  the  Court  to  the  highest  offerer  at  the  sale.  The 
creditors  receiving  payment  must  grant  to  the  purchaser 
absolute  warrandice  to  the  extent  of  the  sums  received  by 
them  (Act  S.,  March  31, 1685) ;  and  the  lands  purchased  are, 
by  1695,  c.  6,  declared  disburdened  of  all  debts  or  deeds  of 
the  bankrupt,  or  his  ancestors,  either  on  payment  of  the  price 
by  the  purchaser  to  the  creditors,  according  to  their  prefer- 
ences, or  on  consignation  of  it,  in  case  of  their  refusal,  in  the 
hands  of  the  Magistrates  of  Edinburgh.(p)    The  only  remedy 


the  other  annual  burdens  exceed  the  yearly  income  of  the  subject,  or  that 
a  sequestration  has  taken  place  under  the  Bankruptcy  Act ;  19  &  20 
Vict  c  91,  §  3. 

(m)  See  A  S.,  Nov.  13,  1793. 

(n)  By  A.  S.,  July  11, 1794,  the  notice  must  be  given  in  the  Edinburgh 
Oaaette  for  three  weeks. 

(o)  Since  1783  the  sale  of  lands  or  other  heritable  subjects  may  be 
carried  on  whether  the  ranking  is  concluded  or  not ;  see  19  &  20  Vict. 
c.  91,  §  2. 

(p)  The  price  may  be  consigned  by  the  purchasers  in  any  joint-stock 
bank  of  issue  in  Scotland ;  19  &  20  Vict.  c.  91,  §  2.  But  it  is  decided, 
contrary  to  the  view  which  was  previously  maintained,  that  a  decree  of 
sale  gives  no  protection  against  the  claims  of  thinl  parties  whose  right  is 
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provided  by  the  Act  to  such  creditors  as  judge  themselves 
hurt  by  the  sale  or  division  of  the  price,  even  though  they 
should  be  minors,  is  an  action  for  recovering  their  share  of 
the  price  against  the  creditors  who  have  received  it. 

26.  The  expense  of  these  processes  was  at  first  disbursed  On  whoi 
by  the  factor  out  of  the  rents  in  his  hands ;  by  which  the  the  mie 
whole  burden  of  such  expense  fell  upon  the  posterior  credi-         ^g^ 
tors.     By  Act  S.,  Nov.  23,  1711,  §  9,  it  was  proportioned 
among  all  the  creditors,  according  to  the  shares  that  they 
should  severally  draw  of  the  price ;  because  actions  of  sale 

and  ranking  redounded  to  the  common  benefit  of  them  alL 
But  as  this  last  regulation  cut  off  the  preferable  creditors 
from  their  claim  of  expenses,  which  the  nature  of  their 
rights  or  diligences  entitled  them  to,  matters  were  again  put 
on  the  first  footing,  by  Act  S.,  Aug.  10, 1754. 

27.  Apparent  heirs  are  entitled,  by  1695,  c.  24,  to  bring  Appftreii 
actions  of  sale  of  the  estate  belonging  to  their  ancestors,  ^t  ^^ 
whether  bankrupt  or  not;  which  privilege  is  not  lost  to  /g^ 
them  though  they  should  behave  as  heirs ;  Blai/r  v.  Stewart, 

Feb.  28,  1733,  M.  5247.(3)  The  expense  of  these  actions 
ought  to  fall  upon  the  pursuer  where  there  appears  to  be 
any  excrescence  of  the  price  after  payment  of  the  creditors ; 
because,  in  such  case  he  is  presumed  to  act  for  himself.  But 
where  there  is  no  excrescence,  the  creditors,  who  alone  are 
gainers  by  the  sale,  ought  to  be  burdened  with  the  expense 
of  it. 

28.  As  processes  of  ranking  and  sale  are  designed  for  the  Diluenc 
common  interest  of  all  the  creditors,  no  diligence  carried  on^^eoti 
or  completed  during  their  pendency  ought  to  give  any  pre- 
ference in  the  competition ;  pendente  lite  nikU  i/nmovandum. 
Hence,  in  a  competition  between  a  creditor  who  had  ad- 

not  derived  from  the  bankrupt,  and  who  are  not  called  in  the  proceBs  of 
sale ;  UrquhaH  v.  Officers  of  State,  1757,  M.  9919,  aff.  Cr.  &  St  586 ; 
Inst  1.  c ;  Bell's  C!om.  iL  278.  As  to  the  effect  of  the  decree  and  the 
mode  in  which  the  purchaser  completes  his  title,  see  Conveyancing  Act 
1874,  §  62. 

(q)  Or  should  have  renounced  in  an  action  of  constitution  brought 
against  them  by  a  creditor ;  Belihier's  Cn,  v.  His  Hevr-Appa/nni^  1776, 
5  B.  a  561,  Hailes  693  ;  Smith,  v.  Hwrris,  March  3, 1854,  16  D.  627, 


(« 
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judged^  pending  an  action  of  sale,  and  another  who,  that  he 
might  not  be  excluded  by  the  first  adjudger,  had  led  a 
second  within  year  and  day  of  the  first,  but  after  the  sale, — 
the  two  adjudications  were  preferred  pari  passu ;  though  the 
last,  having  been  led  after  the  right  of  the  lands  had  been 
transferred  fix)m  the  debtor,  was  an  improper  diligence; 
Irwne  v.  Maxwell,  1748,  M.  5264.(r) 
Tho  appHoi-  29.  It  is  a  rule  in  all  real  diligences  that  where  a  creditor 

tion  of  catholio  .  -      , ,  i    f^         .        «.  • 

righto  in  a  IS  preferable  on  several  different  subjects,  he  cannot  use  his 
oorapeti  on.  prefei-ence  arbitrarily  by  favouring  one  co-creditor  more  than 
another,  but  must  allocate  his  universal  or  catholic  debt  pro- 
portionally against  all  the  subjects  or  parties  whom  it  affects. 
If  it  is  material  to  such  creditor  to  draw  his  whole  payment 
out  of  any  one  fund,  he  may  apply  his  debt  so  as  may  best 
secure  himself;  but  that  inequality  will  be  rectified  bs  to  the 
posterior  creditors,  who  had  likewise,  by  their  rights  and 
diligences,  affected  the  subjects  out  of  which  he  drew  his 
payment,  by  obliging  him  to  assign  in  their  fBtvour  his  right 
upon  the  separate  subjects  which  he  did  not  use  in  the  rank- 
ing :  by  which  they  may  recur  against  these  separate  sub- 
jects for  the  shares  which  the  debt  preferred  might  have 
drawn  out  of  them.  As  the  obligation  to  assign  is  founded 
merely  in  equity,  the  catholic  creditor  cannot  be  compelled 
to  it  if  his  assigning  shall  weaken  the  preference  of  any 
separate  debt  vested  in  himself,  affecting  the  special  subject 
sought  to  be  assigned.  But  if  a  creditor  upon  a  special  sub- 
ject shall  acquire  from  another  a  catholic  right,  or  a  catholic 
creditor  shall  purchase  a  debt  affecting  a  special  subject^ 
with  a  view  of  creating  to  the  special  debt  a  higher  degree 
of  preference  than  was  naturally  due  to  it  by  an  arbitrary 
application  of  the  catholic  debt,  equity  cannot  protect  him 
from  assigning  in  favour  of  the  creditor  excluded  by  such 
application,  especially  i^  prior  to  the  purchase,  the  subject 
had  become  litigious  by  the  process  of  ranking ;  for  trans- 
missions ought  not  to  hurt  creditors  who  are  no  parties  to 

(r)  All  separate  adjudications  are  prohibited  during  the  dependence 
of  a  judicial  sale  ;  and  the  decree  of  sale  draws  back  as  a  general  adjudica- 
tion to  the  date  of  the  first  calling  of  the  process  of  sale  ;  19  &  20  Vict 
c.  91,  §  4  ;  see  above,  §  20,  note. 
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them,  nor  to  give  the  purchaser  any  new  right  which  was 
not  formerly  in  himself  or  his  cedent.  This  head  of  our  law 
is  accurately  discussed  in  an  essay  on  the  beneficvu/ni  cedenda- 
ru/m  actionv/m,.($) 

90.  It  is,  in  the  last  place,  to  be  observed  on  this  head,  (67) 
that  although  a  creditor  adjudging  on  a  debt  should  happen 
to  recover  a  part  of  it  out  of  any  separate  funds  belonging  to 
his  debtor  over  which  his  adjudication  did  not  reach,  he 
does  not  thereby  diminish  the  security  acquired  to  him  by 
his  adjudication,  which  remains  to  him  as  broad  for  the  last 
shilling  as  for  the  whole  debt ;  E.  of  Loudon  v.  X.  Boaa,  Feb. 
16,  1734,  M.  14,114,  Elch.  "Ranking,"  3;  and  CampbeU  of 
Auchinbreck's  Cra.  v.  Lockwood,  1768,  M.  14,129.(Q 


(s)  By  Lord  Karnes.     See  ''  Prin.  of  Eqtdty/'  b.  i  c  3,  §  1 ;  Bell's 
Com.  IL  523  et  seq, 

(0  Douglat  Heron  S  Co,  v.  Bank  of  England^  1781,  M.  14,131. 
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TTT.  L — OF  OBLIGATIONS  AND  CX)NTBACrS  IN  GENERAL. 

(1-3)  L  The  law  of  heritable  rights  being  explained.  Moveable 

Rights  DeJI  next  to  be  considered,  the  doctrine  of  which  de- 
Obiigationt  or  pends  chiefly  on  the  nature  of  obligations.  An  obligation 
J^^  is  a  legal  tie,  by  which  one  is  bound  to  pay  or  perform  some- 

thing to  another.    Every  obligation  on  the  person  obliged 
implies  an  opposite  right  in  the  creditor,  so  that  what  is  a 
burden  in  regard  to  the  one  is  a  right  with  respect  to  the 
other ;  and  all  rights  founded  on  obligation  are  called  per- 
Differenoe       sonaL    There  is  this  essential  difference  between  a  real  and 
andmnonal    ^  personal  right,  that  a  ju8  in  re,  whether  of  property  or  of 
^^^-  an  inferior  kind,  as  servitude,  entitles  the  person  vested  with 

it  to  possess  the  subject  as  his  own,  or,  if  he  is  not  in  posses- 
sion, to  demand  it  from  the  possessor ;  whereas  the  creditor 
in  a  personal  right  has  only  jiLS  ad  rem,  or  a  right  to  compel 
the  debtor  to  fulfil  his  obligation,  without  any  right  in  the 
subject  itself,  which  the  debtor  is  bound  to  transfer  to  him. 
It  is  said  in  the  definition,  to  pay  or  to  perform.  The  first, 
to  pay,  relates  properly  to  those  subjects  which  the  debtor  is 
bound  to  deliver  to  the  creditor,  and  is  generally  limited  to 
sums  of  money.  The  other  alternative,  to  pei]form,  includes 
all  articles  consisting  in  fact,  as  an  obligation  to  dispone,  or 
to  procure  something  to  be  done  for  the  creditor.  One  can- 
not oblige  himself  but  by  a  present  act  of  the  will.  A  bare 
resolution,  therefore,  or  purpose  to  be  obliged,  is  alterable  at 
pleasure;  Kincaid  v.  Dickson,  Feb.  27,  1673,  M.  12,143. 
OMigatious  aro  2.  Obligations  are  either — (1)  merely  natural,  where  one 
either  merely  persou  is  bound  to  another  by  the  law  of  nature,  but  cannot 
be  compelled,  by  any  civil  action,  to  the  performance. 
*  Thus,  though  deeds   granted   by  a  minor  having  curators 
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without  their  consent,  are  null,  yet  the  minor  is  naturally 

obliged  to  perform  such  deeds;  and  parents  are  naturally 

obliged  to  provide  their  children  in  reasonable  patrimonies. 

Natural  obligations  had,  by  the  Roman  law,  most  of  the 

effects  of  proper  ones,  except  the  right  of  action ;  by  ours 

they  entitle  the  creditor  to  retain  what  he  has  got  in  virtue 

thereof,  without  being  subjected  to  restore  it  (iii.  3.  §  17), 

and  a  fidejussory  obligation   may  be  interposed  to  them 

(iiL  3,  §  24).     (2)  Obligations  are  merely  civil,  which  may  merely  civU, 

be  sued  upon  by  an  action,  but  are  elided  by  an  exception  in 

equity ;  this  is  the  case  of  obligations  granted  through  force 

or  fear,  &c.     (3)  Proper  or  fiiU  obligations  are  those  which  or  mixed. 

are  supported  both  by  equity  and  the  civil  sanction. 

3.  Obligations  may  be  also  divided  into — (1)   Pure,  to  They  are  either 
which  neither  day  nor  condition  is  adjected.    These  may  be  ^^^ 
exacted  immediately  (1.  41,  §  1,  cfe  verb.  obL,  45,  1).     (2)        ^^'  ^^ 
Obligations  (ex  die)  which  have  a  day  adjected  to  their  per-  ex  die, 
formance.    In  these,  dies  statvm  cedit,  sed  non  venit,  a  proper 

debt  arises  from  the  date  of  the  obligation,  because  it  is 
certain  that  the  day  will  exist ;  but  the  execution  is.  sus- 
pended till  the  lapse  of  that  day.  (3)  Conditional  obliga- or  conditionaL 
tions,  in  which  there  is  no  proper  debt  (dies  non  cedit)  till 
the  condition  be  purified,  because  it  is  possible  the  condition 
may  never  exist;  and  which,  therefore,  are  said  to  create 
only  the  hope  of  a  debt  (§  4,  Inst  de  verb.  obi.  3, 15) ;  but 
the  granter  even  of  these  has  no  right  to  resile.  An  obliga- 
tion to  which  a  day  is  adjected  that  possibly  may  never 
exist,  implies  a  condition  (dies  incertus  pro  conditione 
habetur,  1.  21,  pi\  quando  dies  leg.,  36,  2).  Thus,  in  the  case 
of  a  provision  to  a  child  payable  when  he  attains  to  the  age  of 
fourteen,  if  the  child  dies  before  that  age  his  provision  falls ; 
Belches  v.  Belches,  Feb.  16,  1677,  M.  6327. 

4.  Obligations,  when   considered   with    regard   to  their      (L  6, 66) 
cause,  were  divided  by  the  Romans  into  those  arising  from 
contract,  quasi^ontract,  delict,  and  quasi^lict.    But  there 

are  certain  obligations,  even   full   and   proper  ones,  which 
cannot  bo  derived  from  any  of  these  sources,  and  to  which 
Lord  Stair  gives  the  name  of  obediential.    Such  is,  among  obediential 
others,  the  obligation  of  parents  to  aliment  or  maintain  their  ^  "^**®"*' 
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Obligation  of    cluldren ;  which  arises  singly  from  the  relation  of  parent  and 
^ '  child,  and  maj  be  enforced  by  the  civil  magistrates  (L  6, 

§  10,  de  agn.  lib.,  26, 10).  Under  parents  are  comprehended 
the  mother,  grandfather,  and  grandmother,  in  their  proper 
order  (D.  1.  6,  §  2).  This  obligation  on  parents  extends  to 
the  providing  of  their  issue  in  all  the  necessaries  of  life,  and 
giving  them  suitable  education  (D.  1.  5,  §  12).  It  ceases 
when  the  children  can  earn  a  livelihood  by  their  own  indus- 
try ;  but  the  obligation  on  parents  to  maintain  their  indigent 
children,  and  reciprocally  on  children  to  maintain  their  indi- 
gent parents,  is  perpetual  (1.  uLt  %5,C.de  bon.  quce  lib.,  6, 
61).  This  obligation  is,  on  the  father's  death,  transferred  to 
the  eldest  son,  the  heir  of  the  family;  who,  as  representing 
the  father,  must  aliment  his  younger  brothers  and  sisters ; 
the  brothers  are  only  entitled  to  alimony  till  their  age  of 
twenty-one,  after  which  they  are  presumed  able  to  do  for 
themselves ;  but  the  obligation  to  maintain  the*  sisters  con- 
tinues till  their  marriage;  Dcmglaaaea  v.  DotJLglas,  Feb.  8, 
1739,  M.  425,  ElcL  "Aliment,"  39.  In  persons  of  lower 
rank  the  obligation  to  aliment  the  sisters  ceases  after  they 
are  capable  of  subsisting  by  any  service  or  employment.(a) 

6.  All  obligations  arising  from  the  natural  duty  of  resti- 
tution frill  under  this  class.  Thus,  things  given  upon  the 
view  of  a  certain  event  must  be  restored  if  that  event  does 


Obligations 
ariiing  from 
the  dat^  of 
reatitation. 


(10.  U) 


(a)  ^  In  the  case  of  natural  children,  the  obligation  of  the  parent  to 
aliment  the  child  is  generally  held  to  terminate  with  the  age  of  fourteen 
or  of  pupillarity,  though  where  the  child  is  insane,  an  idiot,  or  incapable 
throogh  bodily  infirmity  of  providing  for  himelf,  the  obligation  may  be 
extended  to  a  mnch  longer  period,  and  may  even  continue  during  Ufe. 
How  fiEir  a  father  is  bound  to  aliment  his  son's  wife  or  widow  is  still  un- 
settled. The  amount  of  aliment  is  limited  to  what  is  really  necessary 
for  the  child's  support ;  and  the  Court  have  no  power  to  decern  against 
a  father  for  such  an  aliment  as  they  think  suitable  to  his  rank  and 
position  of  life.  The  tendency  of  our  Courts  to  interfere  with  the  father's 
management,  by  awarding  an  additional  aliment  to  a  son,  was  corrected 
by  the  House  of  Lords  in  MauU  v.  Maulcy  June  1,  1825,  1  W.  &  S. 
266.  The  duty  of  aliment  is  reciprocal, — the  children  being  in  like 
manner  bound  to  aliment  their  parents  when  they  become  unable  to 
support  themselves ;  Mackenzie  v.  Mackenzie,  Dec.  2, 1864, 3  Macph.  177." 
— MoiB.    See  also  above,  p.  115. 
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not  afterwards  exist  (TU.  [de  cond.  causa  data,  12,  4) ;  eg,, 
what  is  given  in  contemplation  of  a  marriage  which  never 
followed.  Thus  also,  things  given  ob  twrpem  cauaam,  where 
the  turpitude  is  in  the  receiver  and  not  in  the  giver,  must  be 
restored  to  the  owner(&)  (L  1,  §  2,  de  cond,  ob  turp.  caua,, 
12,  5).  And,  on  the  same  principle,  one  upon  whose  ground 
a  house  is  built  or  repaired  by  another(c)  is  obliged,  without 
any  covenant,  to  restore  the  expense  laid  out  upon  it  in  so 
£Eur  as  it  has  been  profitable  to  him ;  Jack  v.  Pollock,  Feb. 
23, 1665,  M.  3213. 

6.  A  contract  is  the  voluntary  agreement  of  two  or  more  obUgationM  by 
persons  whereby  something  is  to  be  given  or  performed  upon  «>'»*»«*• 
one  part  for  a  valuable  consideration,  either  present  or  future,        (i^) 
on  the  other  part.    Consent,  which  is  implied  in  agreement,  consent  u 
is  excluded — (1)  By  error  in  the  essentials  of  the  contract  "^Pj^fif" 

n  1     '        \  oontraoti. 

(L  15,  de  juried,,  2,  1 ;  1.  9,  pr.  de  contr.  empt,  18, 1) ;  for  m 
such  case  the  party  does  not  properly  contract,  but  errs,  or 
is  deceived.  And  this  may  be  also  applied  to  contracts 
which  take  their  rise  firom  fraud  or  imposition.  (2)  Con- 
sent is  excluded  by  such  a  degree  of  restraint  upon  any 
of  the  contracting  parties  as  extorts  the  agreement;  for 
where  violence  or  threatenings  are  used  against  a  person,  his 
will  has  really  no  part  in  the  contract (cZ)  Contracts  were,  X7), 
by  the  Boman  law,  perfected  either  re,  by  the  intervention 
of  things ;  or  by  words ;  or  by  writing ;  or  by  sole  consent. 
In  order  to  perfect  real  contracts  one  of  the  parties  must  Baaloontnoto. 
have  actually  given  or  performed  something  to  the  other. 
If  there  was  barely  an  obligation  to  give  or  perform,  it  re- 
solved into  a  v/udwni  pactum,  which  was  not  productive  of  an 
action  but,  by  the  law  of  Scotland,  one  who  obliges  himself 
to  lend  or  give  in  pledge  may  be  compelled  to  performance. 
The  real  contracts  of  the  Bomans  are  loan,  commodate, 
depositation,  and  pledge. 

(b)  Obligations  granted  ob  turpem  ecbutsam  cannot  be  enforced,  but  if 
performed  no  action  Ues  for  restitution  ;  Av.  B,  May  21, 1816,  F.C. 

(e)  The  right  arises  only  where  the  builder  has  been  in  bond  fidej 
Barbour  v.  Ealliday,  July  3,  1840,  2  D.  1279 ;  svpra,  ii.  1,  7. 

((Q  As  to  the  nature  of  the  consent  necessary  to  the  validity  of  a  con- 
tract, and  other  general  princiides,  see  Note  (AX  p.  304. 
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7.  Loan,  or  fMitiiwm  is  that  contract  which  obligea  a  per- 
ils)       son  who  has  bonowed  any  fimgiUe  sulgect  firom  anoHMry 
to  restore  to  him  as  much  of  the  same  kind^  and  of  equal 
Hipnmr       goodness.     Whatever  receives  its  estimation  in  nomber, 
Mbjceit;        weight,  or  measure  is  a  fimgible,  as  com,  wine,  conettt  coin, 
Ac.    The  only  proper  subjects  of  this  contract  are  things 
which  cannot  be  used  without  either  their  extinctkm  or^ 
(19)        afienation;  hence  the  property  of  the  thii^  l^it  is  ii^ees- 
SBurily  transferred  by  deliveiy  to  the  bonower»  wbo,  con- 
sequently, must  run  all  the  hazards  either  of  its  detaioxation 
or  its  perishing,  according  to  the  rule,  Bea  fierit  buo  damAno, 
theoliHgitionib  Wherp  the  borrower  neglects  to  restore  at  the  time  and 
place  agreed  on,  the  estimation  of  the  thing  lent  must  be 
made  according  to  its  price  at  that  time  and  in  that  place; 
because  it  would  have  been  worth  so  much  to  the  lender  if 
the  obligation  had  been  duly  performed.    If  there  is  no  place 
nor  time  stipulated,  the  value  is  to  be  stated  according  to  the 
price  that  the  commodity  gave  when  and  where  it  was  de- 
manded.   In  the  loan  of  money,  the  value  put  on  it  by  public 
authority,  and  not  it^  intrinmc  worth,  is  to  be  coDsidered.(s) 
ud  Mtkm,      This  contract  is  oUigatoiy  only  on  one  part;  fcnr  the  lender 
•iwng  fcom  it.  j^  g^l)jected  to  no  obligatioiL     The  <Hily  action,  therefore, 
^  that  it  jiroduoes  is  pcnnted  against  the  borrower,  that  he  may 

restore  as  much  in  quantity  and  quality  as  he  borrowed, 
together  with  the  damage  the  lender  may  have  suffered 
through  defiskult  of  due  performance. 
Oomniodftto.  8.  Commodate  is  a  species  of  loan,  gratuitous  on  the  part 

^)  of  the  lender,  where  the  thing  lent  may  be  used  without 
dither  its  perishing  or  its  alienation.  Hence,  in  this  sort  of 
loan  the  property  continues  with  the  lender ;  the  only  right 
the  Ixmrower  acquires  in  the  subject  is  its  use,  after  which 
he  must  restore  the  individual  thing  that  he  borrowed.    Oon- 


(e)  This  sentence,  which  is  omitted  in  the  Inst.,  had  reference  to  the 
usury  hiws,  now  abolished  by  17  &  18  Vict.  c.  90.  But  in  the  absence 
of  stipulation  or  of  special  circumstances,  5  per  cent,  is  still  "legal 
interest ; "  Smith  v.  BarUuy  Jan.  16, 1857,  19  D.  267  ;  Wauchope  v.  N, 
B.  By,  Co,f  Dec.  17, 1863,  2  Macph.  326 ;  Douglas  v.  Dougla^  Tr<.,  June 
7, 1867,  5  Macph.  827.    But  see  Gordon  v.  Howden^  15  D.  378. 
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sequently,  if  the  subject  perishes,  it  perishes  to  the  lender 
unless  it  has  perished  by  the  borrower's  fault. 

What  degree  of  fault  or  negligence  makes  either  of  the  what  degrees 
contracting  parties  liable  to  the  other  in  damages  is  compre-  ?^(^^|d^^"^ 
hended  under  the  following  rules.     Where  the  contract  gives  contract«. 
a  mutual  benefit  to  both  parties,  each  contractor  is  bound  to         (21) 
adhibit  a  middle  sort  of  diligence  such  as  a  man  of  ordinary 
prudence  uses  in  his  affairs,  the  neglect  of  which  is  called  Cvipa  levit, 
culpa  levis.    When  only  one  of  the  parties  has  benefit  by 
the  contract,  that  party  must  use  exact  diligence,  the  opposite 
of  which  is  culpa  levissima ;  and  the  other,  who  has  no  Uvisntna, 
advantage  by  it,  is  accountable  only  de  dolo  vel  culpa  lata,  lata. 
for  dole  (1.  5,  §  2,  com.,  13,  6),  or  for  gross  omissions  which 
the  law  construes  to  be  dole  (1.  226,  de  verb,  sign.,  50,  16). 
Where  one  employs  less  care  on  the  subject  of  any  contract 
which   implies  an   exuberant  trust,  than  he  is  known  to 
employ  in  his  own  affairs,  it  is  considered  as  dole  (1.  32, 
depos.,  16,  S).(g) 

9.  By  these  rules  the  borrower  in  the  contract  of  com-  obligatioiui 

arising  from 
— commodate. 

(g)  Hasse  {Die  Cvlpa  des  Rbmischen  BechU,  Kiel,  1815)  and  other  con-  (22-26) 
iinental  civilians  have  shown  that  there  is  no  sufficient  authority  in  the 
Roman  jurists  for  so  minute  &  definition  of  the  different  degrees  of  culpa 
in  the  law  of  reparation  for  injuries ;  and  that  even  in  the  law  of  contracts 
there  is  no  room  for  the  prestation  of  levissima  culpa,  i.e.,  for  a  third 
degree  of  diligence  greater  than  that  of  a  respectable  and  intelligent  man 
in  his  own  affairs  ;  see  Lord  Mackenzie's  Studies  in  Roman  Law,  p.  197 
(5th  ed.  207)  et  seq.  In  England  and  Scotland,  in  consequence  of  the 
practice  of  referring  to  a  jury  the  decision  of  the  question,  whether  in 
each  case  the  defendant  used  the  skill  and  care  appropriate  to  the  cir- 
cumstances, even  the  distinction  between  ordinary  negligence  and  "  gross" 
negligence  has  in  recent  times  been  somewhat  discredited.  Lord  Cran- 
worth  said  that  gross  negligence  is  negligence  with  a  vituperative  epithet ; 
Wilson  V.  Brett,  11  M.  &  W.  113 ;  Orill  v.  General  Screw  Collier  Co.,  35 
L.  J.  C.  P.  321,  37  L.  J.  C.  P.  205  ;  Mackintosh  v.  Mackintosh,  July  15, 
1864,  2  Macph.  1357.  But  certainly  less  care  is  required  in  some  cases 
than  in  others.  "  Though  degrees  of  care  are  not  definable,  they  are  with 
some  approach  to  certainty  distinguishable  ;  and  where  the  evidence  is 
left  to  the  jury,  they  must  be  led  by  a  cautious  and  discriminating  direc- 
tion to  distinguish  as  far  as  they  can  degrees  of  things  which  run  more 
or  less  into  each  other." — Per  L.  Chelmsford  in  Oiblin  v.  M^Midkn^ 
38  L.  J.,  P.  C.  25. 
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modate  must  be  exactly  carefiil  of  the  thing  len<»  and  lOCtQie 
it  at  the  time  fixed  bj  the  ocmtraet^  or  after  that  nae  is  laadle 
of  it  for  which  it  was  leat    If  he  puts  it  to  any  other  use, 
or  neglects  to  restore  it  at  the  time  coyenanted.  and  if  the 
thing  perishes  thereafteoTi  even  by  mere  accident^  he  is  l^mmd 
to  pay  the  value.    On  the  other  part^  the  lender  is  oU^^ 
to  restore  to  the  borrower  sodi  of  the  expenses  disbursed  hj 
him  on  the  subject  as  arose  fix>m  any  unoommon  aooident^ 
bat  not  those  that  naturally  attend  the  nse  of  it  (L  18,  §  1^ 
commod^  18»  6).    The  essential  obligations  oonseqwnt  on 
Tiia  dfrwi  a^  this  contract  Ue  upon  the  borrower.    The  action,  therelbre, 
SSAoMof       competent  to  the  lender  against  him  for  fulfilling  his  part 
^^"'''™'*^^     is  called  the  direct  action  of  commodate;  and  that  which  is 
competent  to  the  borrower  upon  the  counterpart  €i  the  con- 
tract is  called  the  cpntraiy  action.    Where  a  thing  is  lent 
rrioiiiMii      gratuitously,  without  specifying  any  time  of  redeliTery,  it 
ocwistitutes  thef  contract  of  preoa/rkm^  which  is  reyocaUe  at 
the  lender^s  pleasure,  and,  being  entered  into  finom  a  peisonal 
regard  to  the  borrower, ceases  by  his  death;  L  1^§  Itds 
IMm,  48, 26. 
Piff iffttiti^ff  1        lOl  Depositation  is  a  contract  by  which  one  who  has  the 
f^^     custody  of  a  thing  committed  to  him  (the  depositary),  is 
obliged  to  restore  it  to  the  depositor.    If  a  reward  is  bar* 
gBuned  for  by  the  depodtaxy  for  hk  care,  it  readlTes  into  the 


n^  ^^m^i^Ho^  contract  iji  location.  As  this  contract  is  gratuitous,  the 
««^SSad«po«itaiyui<mly  aosweiaUe  for  the  ooiuiequenoes  of  gioas 
ni^g^ect;  but  after  the  deposit  is  redraianded,  he  is  account- 
able  even  for  casual  misfortunes.  He  is  entitled  to  a 
fell  indemnification  finr  the  losses  he  has  sustained  hy  the 
contract^  and  to  the  recoTery  of  all  sums  expended  by  him 
on  the  subject  But  he  had  no  right,  by  the  civil  law, 
to  retain  the  subject  itself  for  his  reimbuisement ;  the  ex- 
uberant trust  which  was  implied  in  the  contract  excluded 
all  right,  both  of  compensation  and  retention;  L  11,  C. 
depos.,  4,  Z4i.(h) 


(h)  The  deposit  of  money  with  a  banker  is  sometimes  called  ^  im- 
proper deposit ; "  Bell's  Pr.  210.  It  is  properly  a  loan ;  the  property  is 
transferred,  and  the  depositor  is  a  mere  creditor. 
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11.  By  an  edict  of  the  Boman  prsetor,  which  is  with  irmtia, 
some  variations  adopted  into  our  law,  an  obligation  sois^^tolS^i. 
without  formal  paction,  barely  by  a  traveller's  entering  into 
an  inn,  ship,  or  stable,  and  there  depositing  his  goods  or 
putting  up  his  horses,  whereby  the  innkeeper,  shipmaster,  or 
stabler  is  accountable,  not  only  for  his  own  fetcts  and  those 
of  his  servants  (which  is  an  obligation  implied  in  the  very 
exercise  of  these  employments),  but  for  those  of  the  other 
guests  or  passengers  ;(i)  and  indeed  in  every  case,  unless 
where  the  goods  have  been  lost  darriTio  fatali,  or  carried  off 
by  pirates  or  housebreakers.(Jk)     This  edict,  so  contrary  to 

(♦)  WiUicmsanY,  WhiUy  June  21,  1810,  F.C.;  M'Phersonv.  Chridie, 
Usy  £6,  1841,  3  D.  930.  ''  By  26  &  27  Vict,  c  41,  §  1,  an  innkeeper 
henceforth  shall  not  incur  a  greater  liability  than  £20  for  any  kind  of 
traveller's  property,  not  being  a  horse  or  carriage,  except  where  the  injury 
has  arisen  from  the  wilful  act  or  neglect  of  the  innkeeper  or  his  servants. 
But  by  §  3  the  innkeeper,  in  order  to  get  the  benefit  of  this  limitation  of 
liability,  must  print  and  conspicuously  display  in  the  hall  or  entry  to  his 
inn  the  terms  of  the  Acf — MoiB. 

(h)  It  has  never  been  doubted  that  theft  is  no  defence  against  the 
edict  According  to  Mr.  Bell,  Pr.  238,  neither  is  robbery.  But  WaUing 
V.  M'Donaidy  June  10, 1825, 4  S.  83,  supports  the  text  "  It  was  doubtful 
whether  accidental  fire  was  to  be  considered  an  unavoidable  accident 
Apparently  it  was  not  so  according  to  the  law  of  England,  nor  that  of 
Rome.  But  19  &  20  Vict  c  60,  §  17,  enacts  that  '  all  carriers  for  hire 
of  goods  shall  be  liable  to  make  good  to  the  owner  of  such  goods  all  losses 
arising  from  accidental  fires  while  in  the  custody  or  possession  of  such 
carriers.'  The  rule  would  apparently  apply  equally  to  innkeepers  and 
Btablers.  Attempts  by  common  carriers  to  limit  their  liability  by  adver-  Notioei  by 
tisements  and  notices  made  to  their  employers  were  by  some  decisions  of  Oarrien: 
the  English  Courts,  if  the  knowledge  was  distinctly  brought  home  to  the  ^^•'"®"  ^'^ 
employer,  held  to  be  legal  and  sufficient  The  Act  1  WilL  IV.  c  68 
(CSarriers  Act)  has  now  placed  the  liability  of  carriers  by  land  on  the 
following  footing.  By  §  4  such  notices  are  put  an  end  to;  and  it  is 
enacted  that  a  common  carrier  by  land  shall  not  be  liable  for  loss  or 
injury  to  jewels,  gold  and  silver,  bills,  notes,  title-deeds,  and  other  articles 
enumerated,  where  the  value  shall  exceed  j£10,  unless  at  the  time  of 
delivery  to  the  carrier  or  his  agent  the  value  and  nature  of  such  property 
shall  have  been  declared  by  the  sender,  and  an  increased  rate  of  charge 
paid  if  required.  The  statute  does  not  affect  special  contracts." — Mom. 
Bailway  companies  are  further  subject  to  17  &  18  Vict  c  31  (Railway 
and  Canal  Traffic  Act).  By  it  they  may  make  special  conditions,  but 
these  are  not  binding  unless  signed  by  the  party  whose  goods  are  being 


^ 


sot  .  oar  i)»u04Ti0m  AiiB  (kSEL 

ocpmum  xiileB»  wis  finind  nooowiry  od  rflpf^Mtidam  iiNjpro* 
&iAi<amJbop<0mcailKmi4fiiim(^  Mol 

on^  the  mubeam  oS  diipB^  bat  their  emgk^fwa,  an  KiMt 
qpoQ  tliifl  edict  (L  1,  §  ^.8»  {fricL)»  eadbi  of  them  fm'&B  ahaie 
BvvteiB^-iivitlieliMiiitheB^  But  by  the  praMot 


m 


mrnhMdif   oostom  of  trading  iitttioii8»  g(X)d8  bi^^ 

*^*^^  fijl  mider  it  unleat  ihej  are  deUvered  to  the  Blaster  or  iB^ 
or  entered  into  the  ahip  bodk&(f)  GamiNB  hH  nithia  the 
inteiidment  of  this  edirt ;  and  {oactioe  has  eocfeended  it  to 
YintaeiB  nithin  borough  (Farbea  ▼•  Stml,  Feb.  17»  1687^ 
IL  9S8S).  The  extent  of  the  damage  anatained  faj  the 
partjr  may  be  proved  by  his  own  oath  in  litem;  WMto  t. 
<hoeh$t,  Dea  4  166V1L  92S8.(m) 

12»  Seqiie8trati<m9iri[iethervdimtarilyocm8entedtobythe 
parties  or  aathozised  by  the  judge,  is  a  Idnd  of  depoait;  but 
ia  the  <dBoe  of  sequesteeey  to  whose  care  the  sutgeot  in  dia- 
pvte  is  oommitted,  is  not  oonsidered  as  gratuitous  be  oannot 
tiirowitupatjdeasureyasaocmuEnondepoataiyniaydo^  and 
be  is  liable  in  the  middle  degree  of  diligenoe.  Oonsignation 
(SI)  of  money  is  also  a  deposit  It  may  be  made  either  where 
tike  debt  is  celled  in  question  lyy  the  debtor,  as  in  suspen- 
aion;  or  where  the  creditor  refuses  to  receive  his  money,  as 

OmAomiht  in  wadsets,  &a  13ie  risk  of  the  consigned  num^  Hes  on  the 
eonsi^iner  where  he  ou^t  to  have  made  payment  and  not 
consignation;  S.Qu4mubmryv.D.JBuiedeu/A,Jvljd,lfffS,l^ 
10^10 1  or  has  consigned  only  a  part;  or  has  chosen  foot  con- 
flgnataiy  a  person  neither  named  by  the  partiesCiO  nor  of 

casMySiidimkaitli^areJiMtiadiesionshls.  OsriieBineslioliaUste 
daiesieintiteoaafeyaiieeoft»vdleis(e>enoteFitthftgndofBkiiL) 

(I)  SUpowiMn  ars  not  hsb^  withcmt  th^ 
for  low  ef  any  goodi  liy  soddsptal  fize^  or  of  gidd,  oUver,  *«*f"wn4T| 
watehes  jewel%  or  piedoiia  atooa^  by  roUbeiy,  mbeaiiismuA,  naliiig 
away  with,  or  aecxetiiig  tiie  aame^  unless  thdr  tnie  value  is  inserted  in 
bills  of  lading,  or  otherwise  declared  in  writing ;  17  &  18  Vict  c  104, 
§  M)3.  And  by  25  &  26  Vict  c.  63,  §  54,  shipowners  are  not  liable  for 
incidental  damage  to  goods  beyond  a  certain  amount  proportioned  to  the 
ship's  tonnage. 

(m)  Under  the  modem  law  of  evidence  the  amount  of  damage  may  be 
proved  by  any  evidence  competent,  including  that  of  the  party. 

(n)  Scott  V.  Sdbie,  Feb.  26, 1836, 14  S.  674. 
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good  credit  The  charger  or  other  creditor  runs  the  risk,  if 
he  has  charged  for  sums  not  due,  or  has  without  good  reason 
refused  payment ;  by  which  refusal  the  consignation  became 
necessary;  Scot  v.  SomervaU,  July  28,  1665,  M.  10,118.     It  Conrigned 

-  ,  •  /•    nioney  ought 

IS  the  office  of  a  consignatary  to  keep  the  money  in  safe  not  to  be  put 
custody  till  it  be  called  for :   if  therefore  he  puts  it  out  at     "*     ' 
interest,  he  must  run  the  hazard  of  the  debtor's  insolvency ; 
but,  for  the  same  reason,  though  he  should  draw  interest 
for  it,  he  is  liable  in  none  to  the  consigner.(o)     (See  iii.  9, 
21,  ad,  fin,) 

13.  Pledge,  when  opposed  to  wadset,  is  a  contract  by  Pledge, 
which  a  debtor  puts  into  the  hands  of  his  creditor  a  special         (33) 
moveable  subject  in  security  of  the  debt  to  be  redelivered  on 
payment.     Where  a  security  is  established  by  law   to  the 
creditor,  upon  a  subject  which  continues  in  the   debtor's 
possession,  it  has  the  special  name  of  an  hypothec.(p)     Of 
hypothecs  in  moveables  there  was  a  great  variety  among  the  Hypothec. 
Romans;  but  our  law  has,  for  preserving  the  free  currency 
of  trade,  reduced  them  to  a  narrower  compass.     Tradesmen  Hypothecs 

...  ,  ,  ,  .      .  .  .     instituted  by 

and  ship  carpenters  have  an  hypothec  on  the  house  or  ship  the  law  of 
repaired,  for  the  materials  and  other  charges  of  reparation ; 
Watson  V.  Arbuckle,  Nov.  16,  1711,  M.  6262 ;  but  not  for  the  <^) 
expense  of  building  a  new  ship;  Maxwell  v.  Wardroper,  1726, 
M.  6266 ;  because  the  necessity  is  not  so  urgent.(5)  Owners 
of  ships  have  an  hypothec  on  the  cargo  for  the  freight ;  Mure 
V.  Lord  Lyon,  Dec.  1683,  M.  6260  ;(r)  heritors  on  the  fruits  of 
the  ground ;  the  landlords  on  the  invecta  et  illata,  for  their 
rents  (ii.  6,  26).     Writers  also,  and  agents,  have  a  right  of 


(0)  "  Now  conBignation  is  made  in  banks,  and  bank  interest  is  due  ; '' 
Bell's  Pr.  215.    And  a  trustee  is  not  allowed  to  make  profit  by  trust-funds. 

(p)  I,t.,  a  tacit  hypothec.  The  law  of  Scotland  recognises  no  conven- 
tional hypothecs  except  bottomry  and  respondentia, 

(q)  There  is  no  hypothec  for  repairs  in  a  home  port  BuQders  and 
repairers  of  ships  in  a  home  port,  though  they  have  a  right  of  retention 
if  the  ship  is  in  their  entire  possession  {Cooper  v.  Barr  dt  Shearer,  June  6, 
1873),  have  no  hypothec ;  Hamilton  Wood,  1788,  M.  6269,  Hailes  1039, 
aflf.  3  Pat.  148  ;  Wood  v.  Weirds  Cre.,  Jan,  31, 1810,  F.C. ;  Bell's  Com.  i 
527,  ii.  97. 

(r)  No  such  hypothec  is  recognised  ;  but  there  is  a  lien  or  right  of 
retention  ;  Bell's  Pr.  1422. 
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A  pledge  can- 
not be  told 
without 
sentence. 


hypothec,  or  more  properly  of  retention,  on  their  constitu- 
ent's writings  for  their  claim  of  pains  and  di8bursement&(8) 
A  creditor  cannot,  for  his  own  payment,  sell  the  subject  im- 
pignorated,  even  after  denunciation  to  the  debtor,  as  he  might 
have  done  by  the  Roman  law  (h  4,  de  pign.  act.,  13,  7).  He 
must  apply  to  the  Judge-Ordinary  for  a  warrant  to  put  it  up 
to  public  sale  or  roup;  and  to  this  application  the  debtor 
ought  to  be  made  a  party.(Q 


NOTE  (A). 
OBLIGATIONS  AND  CONTRACTS. 

Obligationt  **  Obligations  proper  are  distinguished  from  contracts  in  this, 

MoaSnuste  dif-    *^*  ^®  former  are  unilateral,  the  latter  mutoaL     There  must,  no 

tingoiahed.       doubt,  be  always  two  parties  concerned,  the  one  who  becomes  bound, 

and  the  other  in  whose  fiivour  the  obligation  ia  undertaken ;  but 


Law-Menfs 


-igei 
ation 


retention. 


Pawnbroken. 


{$)  *^  This  is  not  a  security  of  an  active  nature,  for  under  it  the  agent 
can  do  nothing  but  retain.  He  cannot  dispose  of  the  writings  to  others 
for  value ;  and  the  value  of  the  right  of  retention  to  himself  depends 
entirely  on  the  point  whether  they  are  required  by  the  employer  for  any 
purpose  which  cannot  be  attained  without  their  production.  It  is  con- 
fined strictly  to  security  for  professional  accounts, — proper  law  work 
done, — ^but  within  that  range  it  covers  previous  accounts  unpaid.  Duties 
to  Oovemment,  such  as  legacy-duty  or  inventory-duty,  feu-duties,  and 
composition  paid  to  the  superior  for  entries,  are  not  included ;  Lidder- 
dM$  Crs.  V.  Naimyth,  1749,  M.  6248.  This  covers  all  title-deeds, 
securities,  and  documents  of  debt  which  have  come  into  his  hands  in 
the  agent's  character  of  agent ;  not  those  which  have  not  come  into  his 
hands  in  that  character ;  nor  deeds  belonging  to  third  parties,  which 
may  have  come  into  his  hands  along  with  the  papers  belonging  to  his 
emplo3rer.  Being  a  proper  lien  or  right  of  retention,  it  expires  with 
possession." — ^Mom. 

(t)  **  The  Legislature  has  by  various  Acts  of  Parliament  laid  down 
stringent  regulations  as  to  persons  engaging  in  the  trade  of  pawnbroking ; 
such  as  requiring  from  them  a  stamped  license ;  the  keeping  of  a  record 
in  which  the  article  itself  and  the  name  of  the  pawner  shall  be  stated  ; 
restricting  them  from  taking  pawns  before  or  after  certain  hours  ;  from 
exacting  more  than  a  certain  rate  of  interest ;  from  selling  the  pledged 
article  till  after  a  twelvemonth  has  elapsed,  &c. ;  Beirs  Pr.  209." — MoiR. 
The  leading  statute  now  is  "The  Pawnbrokers  Act,"  1872,  35  &  36 
Vict.  c.  13. 
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the  latter  comes  under  no  counter-obligation,  e,g,,  where  a  party 
promises  to  pay  or  perform  something  to  another.  In  a  contract, 
on  the  other  hand,  e,g.,  of  sale,  while  the  one  party  becomes  bound 
to  deliver,  the  other  comes  under  the  counter-obligation  of  paying 
the  price." 

"  The  essence  of  obligation  is  consent  given  by  a  person  not  Consent 
incapacitated  by  nonage,  disease,  imbecility,  or  insanity,  and  with- 
out essential  error,  force,  or  fraud." 

**  Error  voids  the  obligation  or  contract  only  where  it  is  in  sub-  Error  in  tub- 
stantials,  e.g.y  error  as  to  the  quality  of  the  subject  of  contract.  Thus  *^***'^'*"'- 
it  is  implied  in  mercantile  contracts  that  the  article  shall  be  mer- 
chantable, otherwise  there  is  no  sale ;  Dickson  v.  Kincaidy  Dec.  16, 
1808,  F.C.,  where  the  seller  of  turnip  seed,  which  turned  out  to  be 
of  a  kind  unfit  for  forming  purposes,  was  found  liable  in  damages 
though  he  had  acted  in  optimdjide.  So  in  Baird  v.  Pagan,  Dec. 
14y  1765,  M.  14,240.  A  modification  of  this  principle  has  been 
introduced  by  the  Mercantile  Law  Amendment  Act^  1856,  sect.  5 
of  which  enacts,  *  that  where  goods  shall,  after  the  date  of  this 
Act^  be  sold,  the  seller,  if  at  the  time  of  the  sale  he  was  without 
knowledge  that  the  same  were  defective  or  of  bad  quality,  shall 
not  be  held  to  have  warranted  their  quality  or  suj£ciency,  but  the 
goods  with  all  faults  shall  be  at  the  risk  of  the  purchaser,  unless 
the  seller  shall  have  given  an  express  warranty  of  the  quality  or 
sufficiency  of  such  goods,  or  unless  the  goods  shall  have  been 
expressly  sold  for  a  specified  and  particular  purpose,  in  which  case 
the  seller  shall  be  considered,  without  such  warranty,  to  warrant 
that  the  same  are  fit  for  such  purpose.'  It  seems  doubtful,  how- 
ever,  whether  under  these  last  words  '  unless  the  goods  shall  have 
been  expressly  sold,'  <&c.,  the  same  liability  would  not  still  attach 
which  was  enforced  in  the  cases  cited,  "(a) 

«  Force  or  fear,  to  invalidate  a  contract,  must  be  of  such  a  degree  Force  or  fear. 
as  would  shake  a  person  of  firmness  and  resolution,  which  will  vary 
according  to  age,  sex,  or  condition." 

"  Fraud,  says  Mr  Bell  (Pr.,  §  13),  to  invalidate  a  contract  must  indnetive  and 
have  formed  the  inductive  cause  of  the  contract ;  so  also  Fothier.  ^i^*** 
Hence  the  distinction  between  fraud  inducing,  and  fraud  incidental 
to,  a  contract,  e.^.,  where  a  party  voluntarily  intending  to  contract 
is  merely  deceived  in  modo  contrahendi.     The  former  kind  annuls 
the  contract,  the  latter  founds  a  claim  of  damages,  to  the  extent  of 

(a)  At  least  when  the  purchaser  had  no  opportunity  of  seeing  the  goods. 
See  also  Hardu  v.  Auttin  ^  JiPAdan,  May  25, 1870,  8  Maq>h.  802. 
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the  injury  sustained.  If  a  party  acquire  goods  by  a  fraud  dans 
caueam  contractui,  e,g,f  if  he  pay  for  them  by  a  forged  banknote, 
the  sale  is  void.  The  question  arises,  How  far  will  the  fraud  affect 
his  creditors  and  purchasers  from  him  f  Against  the  creditors  the 
vendor  may  vindicate  his  right,  reduce  the  sale,  and  recover  the 
goods ;  and,  even  if  they  have  been  resold,  but  not  yet  paid  for  by 
the  purchaser,  he  has  a  preferable  claim  over  the  price  in  a  question 
with  the  creditors  of  the  vendee ;  EdberUon  v.  Udnies  and  FaiuUo, 
July  27,  1757y  M.  4591.  But  against  a  bond  fde  purchaser  of 
goods  acquired  by  fraud,  who  has  paid  the  price,  the  original  seller 
has  no  claim.  Such  a  purchaser  trusts  nothing  to  the  personal 
credit  of  the  seller,  whereas  the  creditors,  in  taking  the  benefit  of 
property  acquired  by  fraud,  woidd  be  adopting  the  fraud." 

"What  constitutes  a  fraud  suj£cient  to  void  a  contract  is  a  ques- 
tion of  circumstances,  on  which  no  abstract  rule  can  be  laid  down. 
The  more  common  form  of  fraud  is  fcdsehood  or  misrepresentation, 
Concealment,  but  undue  concealment  is  an  equally  effectual  form,  and  will  also 
annul  the  contract.  Thus,  if  there  be  some  latent  defect  in  the 
subject  of  contract,  known  to  the  seller,  but  not  obvious  to  the 
buyer,  and  which,  if  known  by  him,  would  materially  affect  his 
estimate,  or  prevent  the  purchase  altogether,  the  seller  is  bound  to 
disclose  it,  and  its  intentional  concealment  will  void  the  contract." 

''  Assuming  consent  to  be  deliberately  and  fairly  given  by  a 
capable  party,  the  proof  of  it  depends  on  the  character  of  the  sub- 
ject.  In  some  cases,  as  in  conveyances  of  land,  or  obligations 
affecting  land,  written  evidence  is  necessary,  both  in  proof  and 
solemnity.  So  also  in  the  case  of  guarantees,  which  are  now  by 
the  Mercantile  Law  Amendment  Act  null  unless  reduced  to  writ- 
ing— ^though  formerly  pro  veable  by  parole,  if  they  had  been  followed 
by  rei  interventits.  Generally  speaking,  the  ordinary  mercantile 
contracts  may  be  proved  by  parole.'' 

"  Obligations  ground  a  claim  for  payment  or  performance ;  and 
if  the  debtor  does  not  or  cannot  perform,  they  give  a  claim  of 
damages  for  non-fulfilment  to  the  extent  of  what  the  obligee  has 
thereby  lost  or  been  prevented  from  gaining,  with  the  expenses  of 
the  proceedings  for  obtaining  reparation.  If  an  obligant  fail  to 
deliver  goods  at  the  time  stipulated,  he  is  liable  for  the  highest 
rate  which  the  article  brought  in  the  market  up  to  the  time  when 
the  obligee  was  enabled  to  give  delivery  by  buying  elsewhere."(6) 


Consent,  bow 
proved. 


Effect  of 
obligations. 


(6)  The  latter  cases  rather  leave  the  whole  matter  to  the  jury  ;  Watt 
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"  Some  contracts  are  illegal  by  statute,  e,g.y  contracts  entered  ContnotB  vol 
into  on  the  footing  of  evading  payment  of  income-tax ;  Fergusaon  ^  ' 
BlaiT  V.  Allan,  Nov.  17, 1858,  21  D.  15.  By  the  Act  1594,  c.  220, 
the  purchase  of  heritage  which  is  the  subject  of  a  depending  suit^ 
by  a  member  of  the  college  of  justice,  is  declared  null.  The 
pckdwm  de  quotd  litis,  or  a  bargain  by  an  advocate  or  law-agent  to 
receive  a  share  of  the  subject  in  dispute  in  remuneration  of  his 
professional  services,  is  unlawful  at  common  law ;  and,  according 
to  the  8{)irit  of  the  Statute  1594,  the  principle  of  the  rule  has  been 
held  to  apply  to  an  obligation  by  a  client  to  pay  a  sum  by  way  of 
gift  to  the  agent,  over  and  above  his  usual  law-charges;  AnatrtUher 
V.  Wilkie,  Jan.  31,  1856,  18  D.  405." 

**  Some  contracts  are  void  at  common  law.  Of  ijuch  are  con-  ContraotB  voi 
tracts  of  an  immoral  nature,  contra  honos  mores,  e,g.,  a  bond  for  i^^^. 
compounding  a  crime ;  for  procuring  a  pardon ;  for  the  price  of 
prostitution.  But  a  distinction  is  drawn  between  an  obligation 
granted  as  an  inducement  to  concubinage  and  one  granted  sub- 
sequently to  such  a  connection  as  a  provision  due  for  an  injury 
inflicted.     On  a  bond  of  the  latter  description  action  will  lie." 

"  Contracts  without  being  absolutely  immoral,  may  be  illegal,  if 
they  are  prejudicial  to  the  feelings  of  third  parties,  or  offensive  to 
decency,  or  to  the  public  peace,  or  involve  an  inquiry  concerning 
personal  defects  or  blemishes;  Du  Boat  v.  Beresford,  1810,  2 
Campbell  511 ;  Da  Costa  v.  Jones,  Cowper  729.  Contracts  of 
the  nature  of  wagers  (sponsiones  ludicrce)  are  valid  in  England, 
but  not  in  Scotland ;  O'Connell  v.  RrisseU,  Nov.  25, 1864,  3  Macph. 
89.  Gaming  contracts,  or  securities  granted  for  gaming  debts,  are 
illegal  and  void  in  both  countries ;  Paterson  v.  Macqibeen,  March 
17,  1866,  4  Macph.  602." 

''  Contracts  inconsistent  with  public  policy,  imposing  restraints 
on  marriage,  or  for  evading  the  revenue-laws,  or  obstructing  the 
war-policy  of  the  country,  are  illegal.     Obligations  in  restraint  of 

v.  Mitchell,  July  4, 1839 ;  Higgins  v.  DurUop,  July  2, 1847, 9  D.  1407,  aff. 
Feb.  24, 1848,  6  BelFs  App.  195.  Professor  Bell  (Prin.  33)  prefers  the 
English  rule,  viz.,  that  the  measure  of  damages  is  the  price  in  the  market 
at  the  stipulated  time  of  delivery,  or,  where  goods  are  sold  expressly  for 
exportation,  the  market- value  at  the  intended  place  of  re-sale.  In  Eng- 
land the  purchaser  cannot  recover  the  loss  of  profits  on  a  re-sale  at  homCi 
which  the  jury  may  award  him  according  to  the  rule  of  the  Scotch  cases 
{WiUiams  v.  Reynolds,  34  L.  J.,  Q.  B.  221 ;  Addison  on  Contracts,  7th 
ed.  473.    See  Hovoie  v.  Anderson^  Jan.  14, 1848, 10  D.  355). 
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ObligationB 
oontraoted  on 
Sunday. 


Co-obliganiB. 


Gntnitoiu 
ObligationB : 
Donation. 


Uaage  of  trade. 


the  liberty  of  the  subject  are  void  if  unqualified,  e.g.y  a  contract  of 
service  for  life;  Reid  ▼.  Scot,  1687,  M.  9505.  But  an  obligation 
not  to  trade  within  a  certain  district  is  not  illegal ;  Stalker  v. 
Carmichad,  1735,  M.  9455."(c) 

''Obligations  contracted  on  Sunday  are  lawful  in  Scotland, 
though  not  in  England;  Duncan  v.  B'nice,  1684,  M.  15,003; 
E.  of  Casailia  v.  M'Martin,  1627,  M.  15,001.  But  this  applies 
only  to  private  and  not  to  judicial  acts;  OlipharU  v.  Douglas, 
1663,  M.  15,002.'' 

"  Co-obligants  are  generally  bound  only  for  their  own  propor- 
tional share  of  the  debt.  Exceptions :  All  are  liable,  ningxdi  in 
solidum,  (1)  if  the  obligation  bear  that  the  money  is  for  the  use  of 
one,  or  be  for  a  town  or  corporation ;  (2)  if  the  obligants  are 
taken  bound  as  co-principals  and  full  debtors;  (3)  if  they  are 
bound  jointly  and  severally ;  (4)  if  they  are  bound  conjunctly  ;(c/) 
and  (5)  if  the  subject  of  obligation  be  indivisible,  or  ad  /actum 
prcBstandum ;  Bell's  Fr.  §  54.  Co-obligants  are  generally  held  to 
be  bound  only  pro  ratd  in  the  absence  of  the  words  'jointly  and 
severally,'  'jointly,'  or  'conjunctly.'  But  bills  and  promissory 
notes  by  usage  bind  the  obligants  conjunctly  and  severally  without 
the  use  of  these  words ;  '  nay  even,'  says  Bell,  '  where  it  is  other- 
wise expressed.'  But  the  co-obligant  who  has  paid  more  than  his 
share  is  entitled  to  relief  from  his  co-obligant." 

"  Gratuitous  obligations,  such  as  pure  donations,  are  equally 
binding  with  onerous  ones,  except  that  in  certain  cases,  as  in 
marriage,  they  are  revocable;  and  in  questions  with  creditors, 
if  the  party  at  the  time  of  making  them  was  insolvent,  they  are 
reducible." 

"  In  all  mercantile  contracts,  the  usage  of  trade,  when  general, 
is,  if  not  departed  from  by  special  agreement,  held  incorporated 
with  the  contract,  and  read  as  part  thereof." — Moib. 


TIT.  II. — OF  OBLIGATIONS  BY  WORD  OR  WRIT. 

i.  andiii.3,88)        !•  There  is  nothing  in  the  law  of  Scotland  analogous  to 
the  verboi*um  ohligatio  of  the  Romans,  which  was  created  by 


(c)  Watson  V.  NenffeH,  July  14,  1863,  1  Macph.  1110;  M'IntyreY, 
WRaildy  March  13,  1866,  4  Macph.  571. 

{d)  But  see  Menzies's  Lectures,  p.  206  (3rd  ed.  211).  See  also  below, 
tit.  iiL  §§  25,  27,  29. 
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the  parties  uttering  certain  verba  solennia,  or  words  of  style  : 
and  therefore  the  appellation  of  verbal  may  be  properly 
enough  applied  by  us  to  all  obligations  to  the  constitution 
of  which  writing  is  not  essential,  which  includes  both  real 
and  consensual  contracts ;  but  as  these  are  explained  under 
separate  titles,  obligations  by  word,  in  the  sense  of  this 
rubric,  must  be  restricted  either  to  promises  or  to  such  verbal 
agreements  as  have  no  special  name  to  distinguish  them. 
Agreement  implies  the  intervention  of  two  dififerent  parties  Verbal 

1  1  "^  agreement. 

who  come  under  mutual  obligations  to  one  another.  Where 
nothing  is  to  be  given  or  performed  but  on  one  part,  it  is 
properly  called  a  promise,  which  as  it  is  gratuitous,  does  not  Promiw. 
require  the  acceptance  of  him  to  whom  the  promise  is  made. 
An  offer,  which  must  be  distinguished  from  a  promise,  implies  Offer  and 
something  to  be  done  by  the  other  party ;  and  consequently 
is  not  binding  on  the  offerer  till  it  be  accepted  with  its 
limitations  or  conditions  by  him  to  whom  the  offer  is  made  ; 
after  which  it  becomes  a  proper  agreement.(a)  The  different 
methods  of  proof  required  for  supporting  these  different 
obligations  are  to  be  explained  (iv.  2,  §  11,  12). 

2.  Writing  must  necessarily  intervene  in  all  obligations  Writing  must 

intervene  in 
— obligations 

(a)  The  acceptance  must  precisely  meet  the  offer  ;  if  a  condition  be  heritage, 
annexed,  that  is  substantially  a  new  offer,  requiring  acceptance  by  the 
original  offerer  {Johnston  v.  Clark,  Nov.  21, 1855, 18  D.  70).  The  accept-  ^  »  ^  ' 
ance,  according  to  the  usage  of  trade,  should  he  communicated  in  course 
of  post,  or  within  a  reasonable  time,  if  the  parties  reside  in  the  same  place. 
If  a  letter  of  acceptance  be  once  posted,  the  acceptance  is  completed,  and 
the  bargain  is  not  affected  by  accidental  delay  in  the  delivery  {Higgins  v. 
Dunlop,  July  2, 1847, 9  D.  1407 ;  aff.  Feb.  24, 1848, 6  Bell's  App.  105).  So 
the  contract  is  complete  by  the  acceptance  of  an  offer  despatched  before  the 
acceptor  receives  a  letter  from  Ae  offerer  retracting  his  offer  (Thomson  v. 
James,  Nov.  13, 1855, 18  D.  1).  If  the  recal  of  an  offer  or  acceptance  reach 
the  acceptor  or  offerer  before  or  simultaneously  with  the  offer  or  accept- 
ance, both  are  to  be  read  together,  and  the  party  so  recalling  is  not  bound 
(Thomson  v.  Jam^s,  city  Alexander  v.  C,  of  Dunm^ore,  Dec.  16, 1830,  9  S. 
190).  The  easy  and  natural  rule  is,  that  an  absent  offerer  is  understood 
to  say, "  If  you  receive  no  notice  to  the  contrary,  you  shall  be  entitled  to 
hold  me  as  continuing  my  offer  up  to  the  time  of  posting  or  despatching 
your  acceptance,  which,  if  done  dehito  tempore,  shall  bind  the  contract.* 
— Per  Lord  Deas  in  Thomson  v.  James,  supra.  See  below,  b.  ilL  t.  3, 
§  36,  note. 
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and  bargains  concerning  heritable  subjects,  though  they 
should  be  only  temporary ;  as  tacks,  which,  when  they  are 
verbal,  last  but]  for  one  year.(6)  In  these  no  verbal  agree- 
ment(c)  is  binding,  though  it  should  be  referred  to  the  oath 
of  the  party;  for,  till  the  writing  is  adhibited,  law  gives  both 
parties  a  right  to  resile  as  from  an  unfinished  bargain,(ci) 

Loeui  which  is  called  locus  posnitentice.    Yet  it  has  been  adjudged 

that  a  written  offer  to  sell,  signed  by  one  of  the  parties,  when 
it  is  delivered  on  and  verbally  accepted  by  the  other,  be- 
comes obligatory  to  the  offerer ;  though  there  should  be  no 
written  acceptance  or  other  obligation  signed  by  the  party 
to  whom  the  offer  is  made ;  Ferguson  v.  Paterson,  Nov.  23, 

whenexcludecL  1748,  M.  844jO.(e)     If,  upon  a  verbal  bargain  of  lands,  part 

(6)  See  Ooldston  v.  Yaungy  Dec.  8, 1868,  7  Macph.  188,  and  above,  b. 
ii  t  6,  §  10. 

(c)  Or  defective  and  infonnal  writing ;  Grieve  v.  APFarlan,  1790,  M. 
8458,  Hailes  1089. 
Conveyanoe  of        (d)  Ab&  conveyance  of  Scotch  heritage,  "  no  writing  can  avail  that  is 
land,  and  obli-  not  framed  both  in  point  of  style  and  in  point  of  formality  according  to 
Snv^.  ^®  1*^  ^^d  practice  of  Scotland." — Per  curiam  in  FurMs  Trs,  v.  Purvis  s 

Exri,y  March  23,  1861,  23  D.  812.  "  The  effect  of  a  conveyance  of  land 
may  be  operated  indirectly  by  granting  an  obligation  to  dispone^  even  in 
a  foreign  country,  provided  the  writing  which  imposes  the  obligation  be 
executed  with  the  formalities  of  the  place  (secundum  legem  loci  contractus) ; 
Elchies  *Annot.'  p.  4;  Oovan  v.  Boyd,  Dec.  10,  1890,  M.  4476.  A 
gratuitous  conveyance  of  land, — i.e.,  an  actual  conveyance  in  point  of 
form^  as  contrasted  with  an  obligation  to  convey, — ^invalid  by  the  law  of 
Scotland,  either  in  regard  to  the  proper  solemnities  not  having  been  used, 
or  in  regard  to  the  proper  dispositive  words  having  been  omitted,  will 
not  have  effect  given  to  it  either  as  a  deed  of  conveyance  or  as  importing 
an  obligation  to  convey  {E.  Dalkeith  v.  Booh,  1729,  M.  4464).  But  Lord 
Eaimes  (Pr.  of  Eq.  551)  and  Mr.  Boss  (L.  C.  i  118)  hold  that  *  an  onerous 
conveyance  of  land,  though  not  effectualas  a  conveyance  itself,  will  be 
held  to  import  an  obligation  to  convey,  and  will  in  that  view  afford 
ground  of  action  against  the  granter  and  his  heirs  to  implement  the 
implied  obligation.*  The  point  cannot  yet  be  considered  as  absolutely 
decided,  though  I  think  in  plain  equity  a  conveyance  ought  to  afford 
clear  evidence  of  an  obligation  to  convey." — Mom.  The  above  rule  as 
to  strictness  of  formality  has  been  relaxed  in  the  case  of  mortis  caxisd 
deeds  by  the  Tit.  to  Lands  Consol.  Act,  1868,  §  20  ;  and  in  the  case  of 
other  deeds  by  the  Conveyancing  Act,  1874,  §  27. 

(c)  This  sentence  is  omitted  in  the  Inst.,  and  the  law  is  there  more 
correctly  laid  down,  that  "  where  an  agreement  concerning  heritage  is 
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of  the  price  shall  be  paid  by  him  who  was  to  purchase,  the 
irUerventtLS  rei,  the  actual  payment  of  money,  creates  a  valid 
obligation,  and  gives  a  beginning  to  the  contract  of  sale 
(Laury  v.  Maxwell,  Dec.  23, 1697,  M.  8425) :  and  in  general, 
wherever  matters  are  no  longer  entire,  the  right  to  resile 
seems  to  be  excluded.     An  agreement  whereby  a  real  right  Writing 
is  passed  from  or  restricted,  called  pacturn,  libercdorium,  may  ^JS^ 
be  perfected  verbally  (Ken*  v.  Hunter,  Feb.  8, 1666,  M.  8466);  w^'^^'^o" 
for  freedom  is  favourable,  and  the  purpose  of  such  agreement 
is  rather  to  dissolve  than  to  create  an  obligation.(gr)     Writ-  in  what . 
ing  is  also  essential  to  bargains  made  under  condition  that  writing  i 
they  shall  be  reduced  into  writing;  for  in  such  cases  it  ig®"®''***^ 
pars  contractus  that,  till  writing  be  adhibited,  both  parties 
shall  have  liberty  to  withdraw ;  Campbell  v.  Douglas,  Jan. 
12,  1676,  M.  8470.  (A)     In  the  same  manner,  verbal  or  nun- 
cupative testaments  are  rejected  by  our  law ;    but  verbal 
legacies  are  sustained  where  they  do  not  exceed  £100  Scots 
(iii.  9.  §  2). 

3.  Anciently,  when  writing  was  little  used,  deeds  weresolemnit 
executed  by  the  party  appending  his  seal  to  them ;  but  even  oEugatioi 
then  the  presence  of  witnesses  at  the  sealing  was  necessary,  .^  ^ 
as  appears  by  our  oldest  writings  yet  extant  (see  R.  M.,  1.  2, 

executed  in  the  form  of  mutual  missives,  both  missives  must  be  probative, 
otherwise  either  party  may  resile,  as  in  the  case  of  an  incomplete  minute 
or  contract ;  and,  of  consequence,  a  written  offer  verbally  accepted  may 
be  resiled  from  (Stair,  i.  10,  §§  3, 9  ;  Fulton  v.  Johnston,  1761,  M.  8446)." 
In  Barron  v.  Rose,  1794,  M.  8463,  which  confirms  the  doctrine  of  the 
Inst.,  it  was  observed  on  the  Bench  that "  the  case  of  L,  Kilkerran  (Fergu- 
son) V.  Paterson  proceeds  entirely  upon  specialties,  though  it  has  errone- 
ously been  supposed  to  be  a  decision  upon  the  general  point  of  law.** 
Perhaps  it  may  be  regarded  rather  as  a  case  of  unilateral  obligation  or 
promise  (sec.  1),  than  one  of  offer  and  acceptance  ;  see  Bell's  Com.  i.  328. 

(g)  It  cannot  be  said  that  this  principle  has  been  recognised  in  any 
modem  case.  Obligations  constituted  by  probative  writing  require  a 
probative  discharge.  But  it  may  be  said  that  renunciations  or  pacta 
Itberatoria  may  be  proved  by  oath  of  party,  for  if  admitted  on  oath  there 
is  no  reason  to  doubt  their  genuineness  (Dickson  on  Evid.  §§  241,  242); 
or  even  by  parole  evidence  of  facts  and  circumstances  inferring  abandon- 
ment or  modification  (Dickson  on  Evid.  §§  161  et  teq,,  624  et  seq). 

(h)  But  distinguish  '*  whether  an  agreement  preceding  a  more  solemn 
deed  is  meant  to  stupend  or  to  bind  the  bargain  "  (Bell's  Com.  i  328). 
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Submription  c  38,§1;  Craig,  186,  §  17).  For  preventing  frauds  that  might 
&«iit^  happen  by  appending  seals  to  false  deeds,  the  subscription 
''^gJJ  <^  ^^  also  of  the  granter  was  required  by  1540,  c.  117 ;  and  if  he 
could  not  write,  that  of  a  notary.  But  this  Act  not  having 
expressly  required  the  subscription  of  the  witnesses,  it  was 
thought  sufficient  to  insert  their  names  in  the  body  of  the  deed. 
As  it  might  be  of  dangerous  consequence  to  give  full  force  to 
the  subscription  of  the  parties  by  initials  (the  first  letters  of 
the  name  and  surname),  which  is  more  easily  counterfeited, 
our  practice,  in  order  to  sustain  such  subscription,  seems  to 
require  a  proof,  not  only  that  the  granter  used  to  subscribe 
in  that  way,  but  that  de  fdcto  he  had  subscribed  the  deed  in 
question  {Coutta  v.  Straiton,  June  21, 1681,  M.  6842, 16,804); 
at  least  such  proof  is  required  if  the  instrumentary  witnesses 
be  still  alive ;  Galloway  v.  Thomson,  IQSSf'M.,  16,805  ;  Thom- 
son V.  Shid,  July,5l729,  M.  16,810. 
(9.14)  4.  As  a  further  check,  it  is  provided  by  1579,  c.  80,  that 

all  writings  carrying  any  heritable  right,  and  other  deeds  of 
importance,  be  subscribed  by  the  principal  parties,  if  they 
can  subscribe;  otherwise  by  two  notaries  before  four  wit- 
nesses specially  designed  (or  distinguished).(i)  The  sub- 
sequent practice  extended  this  requisite  of  the  designation 
of  the  witnesses  (according  to  the  plain  intendment  of  the 
statute)  to  the  case  where  the  parties  themselves  sub- 
scribed ;  but  in  regard  that  the  words  of  the  Act  were  not 
clear  in  that  particular,  therefore  when  the  witnesses  were 
not  specially  designed  in  a  deed,  or  perhaps  not  so  much  as 
named,  the  party  founding  on  it  was,  by  the  indulgence  of 
our  judges,  allowed  to  condescend  who  the  witnesses  were ; 
Theomunon  which  condescendence  was  to  be  instructed,  either  by  the 
nenetTnotnow  witnesses  themselves,  if  alive,  or  ex  comparatione  literarum 

suppliaUe. 

(i)  Blind  persons  who  can  write  may  subscribe  their  own  deeds,  and 
their  knowledge  of  the  contents  is  presumed  till  the  contrary  is  proved 
{Duff  V.  E.  of  Fife,  Nov.  30,  1819,  F.C. ;  rev.  July  17,  1823,  1  S.  App. 
498)  ;  but  in  their  case  subscription  by  notaries  is  competent  and  usual 
{Rdd  V.  Baxter,  Dec.  19,  1837,  16  S.  273 ;  aff.  Feb.  19,  1840,  1  Rob.  66). 
By  the  Conveyancing  Act,  1874,  §  41,  it  is  sufficient  that  the  deed  of  a 
person  unable  to  write  be  subscribed  in  his  presence  and  by  his  authority 
by  one  notaiy  or  juntice  of  the  peace,  before  two  witnepscs. 
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where  they  were  deceased,  and  had  also  subscribed  as  wit- 
nesses.    And  this  obtained  with  respect  to  all  deeds  granted 
after  this  statute  till  the  Act  1681,  c.  5,  which  declares  the 
omission  of  the  designations  not  suppliable  by  any  conde- 
scendence ;  Urquhart  v.  Officers  of  State,  1753,  M.  9919.(A;) 
Custom  has  construed  obligations  for  sums  exceeding  £100  What  obliga- 
Scots  to  be  obligations  of  importance,  which   is  probably  deemed  of 
founded  on  Act  S.,  June  8,  1597,  establishing  that  sum  as^P*'^^**'^- 
the  standard,  beyond  which  payments  were  not  allowed  to 
be  proved  by  witnesses.     In  a  divisible  obligation,  ex  gr,,  for 
a  sum  of  money,  though  exceeding  £100,  the  subscription  of 
one  notary  is  suflScient,  if  the  creditor  restricts  his  claim  to 
£100.     But  in  an  obligation  indivisible,  e.g.,  for  performance 
of  a  fact,  if  it  be  not  subscribed  in  terms  of  the  statute  it  is 
void.     When  notaries  thus  attest  a  deed,  the  attestation  or  Notftriet  miut 
docquet  must  specially  express  that  the  granter  gave  them  a  SSmSSieinthe 
mandate  to  sign  ;(Z)  nor  is  it  suflScient  that  this  be  mentioned  <1<>«1^«*- 
in  the  body  of  the  writing ;  Birrel  v.  Moffat,  June  18,  1754, 
M.  16,846. 

6.  In  every  deed,  the  name  of  him  who  writes  it,  with  The  writer'd 
his  dwelling-place  or  other  mark  of  distinction,  must  be^^^^'"* 
inserted  (1593,  c.  I75).(m)     The  witnesses  must,  by  the  fore-      «g  ^^. 

(k)  See  below,  note  (m). 

(/)  And  that  the  deed  was  read  over  to  him  in  presence  of  the 
witnesses. 

(m)  By  §  38  of  the  Conveyancing  Act,  1874,  the  want  of  these  formali- 
ties does  not  render  a  deed  improbative.  It  is  sufficient  that  the  de- 
signations of  witnesses  follow  their  subscriptions,  and  they  may  be  added 
by  any  person  at  any  time  before  the  writing  is  recorded  for  preservation, 
or  founded  on  in  any  court.  It  is  not  necessary  that  the  number  of 
pages  be  mentioned,  or  that  the  writer  or  printer  be  named  or  designed. 
By  §  39,  no  writing  subscribed  by  the  granter,  and  bearing  to  be  attested 
by  two  witnesses,  shall  be  denied  effect  because  of  informality  in  the 
execution,  but  the  burden  of  proving  that  it  was  so  subscribed  by  the 
granter  and  by  the  witnesses  shall  lie  on  the  party  using  or  upholding 
it ;  and  such  proof  may  be  led  either  in  any  proceeding  in  which  the 
writing  is  founded  on,  or  in  a  special  application  to  the  Court  of  Session, 
or  to  the  sheriff  within  whose  jurisdiction  the  defender  resides.  In 
McLaren  v.  Menzies,  July  20, 1876, 3  K  1151,  where  a  deed  of  more  than 
one  sheet  had  been  signed  by  the  granter  and  witnesses  on  the  last  page 
only,  it  was  held  competent  to  prove  praut  de  jure  that  it  was  a  *'  writing 
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said  Act  1681,  both  subscribe  as  witnesses,  and  their  names 
and  designations  be  inserted  in  the  body  of  the  deed.  And 
all  subscribing  witnesses  must  know  the  granter,  and  either 
see  him  subscribe,  or  hear  him  acknowledge  his  subscrip- 
tion,(n)  otherwise  they  are  declared  punishable  as  accessory  to 
Deeds  may  be  forgery.(o)  Deeds,  decrees,  and  other  securities,  consisting 
wise.  '   of  more  than  one  sheet,  may  be  written  by  way  of  book,  in 

place  of  the  former  custom  of  pasting  together  the  several 
sheets,  and  signing  the  joinings  on  the  margin;  proyided 
each  page  be  signed  by  the  granter(p)  and  marked  by  its 
number,  and  the  testing  clause  express  the  number  of 
pages;  1696,  c.  15.(3) 
Solemnities  6.  Instruments  of  seisin  are  valid  if  subscribed  by  one 

ingtroments,  notary  before  a  reasonable  number  of  witnesses  (August 
1684,  c.  4),  which  is  extended  by  practice  to  instruments  of 
resignation.  Two  witnesses  are  deemed  a  reasonable  number 
to  every  deed  that  can  be  executed  by  one  notary  (Bishop  of 
Aberdeen  v.  Kenmure,  July  15, 1680,  M.  3011).  In  instru- 
ments of  seisin,  of  resignation  ad  remanentiarri,  and  of  inti- 
mation, the  witnesses  must  subscribe,  and  their  names  and 
designations  must  be  inserted  in  the  instrument  (1681,  c.  6). 
(16, 17)      Seisins  were  allowed,  by  1686,  c.  17,  to  be  written  bookwise ; 

subscribed  by  the  granter  **  within  the  meaning  of  §  39  of  the  Act  In 
Hwmsori's  Trs,  v.  EoMon^  Nov.  2,  1878, 6  R.  141,  it  was  held  no  objection 
to  a  petition  under  §  39  that  the  informality  consisted  of  the  want  of  the 
designations  of  the  subscribing  witnesses.  In  Tener^i  Trs,  v.  Tenets  Trs., 
June  28,  1879,  6  R.  1111,  a  deed  was  sustained  in  which  one  of  the 
witnesses  had  subscribed  after  the  granter's  death. 

(»)  But  he  may  acknowledge  it  otherwise  than  in  words  (Gumming 
V.  Skeoch  Trs.,  May  31,  1879,  6  R.  963). 

(o)  The  question  has  been  raised  whether,  when  the  genuineness  of 
the  granter's  signature  is  admitted,  it  is  a  relevant  ground  of  reduction 
that  the  attesting  witnesses  neither  saw  it  adhibited  nor  heard  the 
granter  acknowledge  it  (Smith  v.  Bank  of  Scotland,  Jan.  25, 1821,  F.C., 
June  4,  1824, 2  S.  App.  265).  The  granting  of  issues  upon  this  question 
in  recent  cases  appears  to  assume  that  the  question  must  be  answered  in 
the  affirmative  (see  Couston  v.  Miller,  Feb.  24,  1862,  24  D.  607  ;  Morri- 
son v.  M' Lean's  Trs.,  Feb.  27,  1862,  24  D.  625). 

(p)  See  swpra,  note  (m). 

(q)  The  testing  clause  may  be  written  by  a  different  person,  who 
need  not  be  named  and  designed  (Watsons  v.  Scot,  1683,  M.  16,860). 
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the  notary  attesting  the  number  of  leaves,  and  signing  each 
leaf,  with  the  witnesses.  As  the  number  of  leaves  was 
seldom  condescended  on  or  specified,  as  the  Act  directed, 
an  objection  founded  on  that  omission  was  repelled ;  Clark 
V.  WaddeU,  1762,  M.  14,333,  App.  "Sasine,"  1.  But  by 
Act  S.,  Jan.  17,  1756,  not  only  is  this  condescendence  re- 
quired in  seisins,  but  the  marking  of  each  page  by  its 
number,  in  terms  of  1696,  c.  15,  which  related  not  to  seisins, 
but  to  securities.  Executions  by  messengers  and  other  and  of  execu- 
officers  of  the  law  were  at  first  valid,  barely  by  aflSxing  their  m^Mers. 
stamp  or  signet,  without  subscription;  1540,  c.  74.  The 
subscription  of  the  oflScer  came  to  be  required  by  1592, 
c.  139 ;  and,  at  last,  by  1686,  c.  4,  the  subscription  also  of 
witnesses  is  made  necessary,  and  the  necessity  of  stamping 
taken  oflF.(r)  The  Act  1681  requires  also  the  designation 
of  the  witnesses,  in  certain  sorts  of  executions,  viz.,  inhibition, 
interdiction,  homing,  and  arrestment.  Executions  therefore 
of  summonses  fall  not  under  this  Act  {Napier  v.  Elphinston, 
Dea  8,  1636,  M.  16,889),  for  the  enumeration  of  some  par- 
ticulars implies  the  exclusion  of  all  others.  It  is  not  neces- 
sary that  the  witnesses  to  a  notarial  instrument,  or  execu- 
tion, see  the  notary  or  messenger  sign ;  for  they  are  called 
as  witnesses  to  the  transaction  which  is  attested,  and  not  to 
the  subscription  of  the  person  attesting  (see  Lord  Gray  v. 
Hope,  July  5,  1710,  M.  16,892). 

7.  A  new  requisite  has  been  added  to  certain  deeds  since  DeecU  mut  be 
the  Union  for  the  benefit  of  the  revenue.     They  must  be  ]|SS]^**^^»er 
executed  on  stamped  paper,  or  parchment,  paying  a  certain         . 
duty  to  the  Crown.      Charters,  instruments  of  resignation, 
seisins,  and  retours  of  lands  holden  of  a  subject,  are  charged 
with  2s.  3d.  of  duty;  10  Ann.  c.  19.     Bond,  tacks,  contracts, 
and  other  personal  obligations,  paid  at  first  6d.  (12  Ann. 
stat.  2,  c.  9,  §  21),  to  which  a  further  duty  of  Is.  has  been 
since  added  by  30  Geo.  II.  c.  19;  bail-bonds  are  specially 
excepted  from  the  statute  12  Ann.     Neither  do  bills,  testa- 


(r)  One  witness  is  sufl&cient  for  service  or  execution  of  any  writ,  dili- 
gence, citation,  or  charge,  except  poinding  (13  &  14  Vict  c.  36,  §  20 ; 
1  &  2  Vict.  c.  114,  sched.  No.  2). 
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ments,  discharges,  or  acquittances  of  rent,  or  of  interest,  nor 
any  judicial  deeds,  as  notarial  instruments,  bonds  of  cautioniy 
in  suspensions,  &c.,  fall  under  it.(8) 

Is  the  mention        8.  The  inserting  of  the  time  and  place  of  subscribing, 

plaoe^eoes-^'   being  a  strong  guard  against  forgery,  is  considered  by  Vise. 

**^-  Stair  (iv.  42, 19)  as  essential  to  all  deeds;  but  the  contrary 

(18, 6)       has  been  found  by  two  judgments ;  Duncan  v.  Scinmzeour, 

Feb.  15, 1706,  M.  16,914;  OgUvie  v.  BaiUie,  July  21, 1711, 

M.  16,896.    The  granter  s  name  and  designation  are  essential, 

not  properly  as  solemnities,  but  because   no  writing   can 

Blank  bonds,  have  effect  without  them.  Bonds  were,  by  our  ancient 
practice,  frequently  executed  without  filling  up  the  credi- 
tor's name;  and  they  passed  from  hand  to  hand,  like 
notes  payable  to  the  bearer.  But  as  there  was  no 
method  for  the  creditor  of  a  person  possessed  of  these 
to  secure  them  for  his  payment,  all  writings  taken  blank 
in  the   creditor's    name    are    declared    null,  as   covers    to 


(«)  A  specification  of  the  various  stamp-duties  now  in  force  would 
here  be  out  of  place.  It  is  parsjudicis  to  enforce  the  stamp-laws,  so  that 
an  objection  to  a  document  on  the  ground  that  it  is  unstamped  may  be 
stated  at  any  stage  of  a  cause  (Home  v.  Purvesj  June  7, 1836, 14  S.  898) ; 
but  not  in  a  suspension  of  a  final  decree ;  Napier  v.  CarsoTi,  Feb.  7, 1828, 
S.  600 ;  Barbour  v.  Orierson,  May  27,  1828,  6  S.  860.  Stamp-duty  may 
now  be  paid  into  Court  during  a  trial  or  proceeding  along  with  the 
amount  of  the  penalty ;  31  &  32  Vict  c  100,  §§  41,  42.  Unstamped  docu- 
ments are  admissible  as  evidence  in  criminal  proceedings ;  17  &  18  Vict, 
c.  83,  §  27  ;  or  to  refresh  the  memory  of  a  witness  where  the  matters  to 
which  they  refer  may  competently  be  proved  by  parole  (Dickson  on  Evid. 
1014) ;  or  to  prove  facts  collateral  to  their  purpose,  as  receipts  for  rent  to 
prove  tenancy  ;  Jioas  v.  Mathesouj  June  25,  1847, 9  D.  1366,  rev.  6  Bell's 
App.  374 ;  Bannatipie  v.  WiUon,  Dec.  13,  1855,  18  D.  230.  Provision  is 
made  for  after-stamping  deeds,  except  promissory-notes,  bills,  and  policies 
of  sea-insurance,  which  must  be  adequately  stamped  from  the  beginning. 
Deeds  made  in  foreign  coimtries,  and  not  stamped  with  the  stamp-duty 
there  required,  are  commonly  said  to  be  admissible  in  British  Courts,  on 
the  principle  tliat  the  Courts  of  one  country  are  not  bound  to  enforce  the 
revenue-laws  of  another  (Bell's  Pr.  328  ;  James  v.  Cathcnoood^  3  Dowl. 
&  By.  190).  But  this  doctrine  has  been  questioned,  and  must  now  be 
held  not  to  apply  where  the  stamp  is  a  formality,  the  want  of  which 
makes  the  deed  void  by  the  Ux  loci  adics  (Bristowe  v.  Sequ4ivilley  5  Ex. 
275 ;  Westlake's  Priv.  Intern.  Law,  §§  176,  201). 
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fraud,  with   the  exception   of  indorsations  of  bills  of  ex- 
change ;  1696,  c.  25,(t) 

9.  Certain  privileged  writings  do  not  require  the  ordinary  Privileged 
solemnities.     (1)  Holograph  deeds  (written  by  the  grantor       /22  24> 
himself)  are  eflfectual  without  witnesses.     A  deed  is  holo- 
graph  where  the  substantials  of  it  are  written  by  the  granter ;  writing». 
Vans  V.  Mullock,  Jan.  23,  1675,  M.  16,885.    The  date  of  no 
holograph  writing  except  a  bill  of  exchange  (u)  (see  next 
section),  can  be  proved  by  the  grantor's  own  assertion,  in 
prejudice  either  of  his  heir  or  his  creditors,  but  must  be  sup- 
ported by  other  adminicles;  Braidy  v.  Fairny,  June  21, 
1666,  M.  12,275.     (2)  Testaments,  if  executed  where  men  TestamentB. 
of  skill  in  business  cannot  be  had,(i;)  are  valid,  though  they 
should  not  be  quite  formal ;  Ker  v.  Hay,  Jan.  1,  1708,  M. 
16,968.     And,  let  the  subject  of  a  testament  be  ever  so  valu- 
able, one  notary  signing  for  the  testator,  before  two  witnesses, 


(t)  The  Act  contemplates  only  formal  deeds,  not  bills  and  notes 
blank  in  the  payee's  name  (Ogilvie  v.  Moss,  1804,  M.  App.  "Bill  of 
Exch."  17) ;  nor  drafts  and  orders  in  re  mercatorid,  bills  of  lading,  and 
such  like. 

(u)  And  a  debtor's  written  acknowledgment  of  intimation  of  an 
assignation  {Nexaton  S  Co,  v.  Collogan  S  Co,,  1785,  M.  850 ;  Bell's  Com. 
ii.  17 ;  see  25  &  26  Vict.  c.  85,  §  2) ;  and  by  the  Conveyancing  Act,  1874, 
§  40,  in  absence  of  evidence  to  the  contrary,  holograph  testamentary 
writings  are  deemed  to  be  of  the  date  they  bear. 

(v)  This  matter  is  more  correctly  stated  in  the  Inst.  1.  c.  thus : — 
"  Testamentary  deeds  are  so  much  favoured  that  if  the  testator's  inten- 
tion appear  sufficiently  they  are  sustained,  though  not  quite  formal, 
especially  if  they  be  executed  where  men  of  skill  in  business  cannot  be 
had." — The  penuria  jurisperUorum  is- not  a  necessary  condition  to  their 
being  sustained.  The  doctrine  has  now  been  established,  that  one  who 
conveys  his  property  to  trustees  by  a  probative  deed,  may  in  that  deed 
prescribe  to  the  trustees  the  kind  and  degree  of  evidence  as  to  his  inten- 
tions on  which  they  are  to  act  in  the  distribution  of  his  estate,  %.e,y  he 
may  declare  that  a  writing  not  legally  probative,  already  executed  or  to 
be  afterwards  executed,  shall  be  sufficient  as  an  expression  of  his  will 
The  question,  whether  a  particular  writing  is  identified  as  one  of  those 
referred  to  in  the  probative  deed,  is  one  of  fact  (Inglis  or  Buchan 
V.  Harper,  May  27,  1828,  6  S.  864,  rev.  Oct.  13,  1831,  6  W.  &  S.  785 ; 
Baird  v.  Jaap,  July  15,  1856,  18  D.  1246 ;  Wilson's  Trs.  v.  Stirling,  Dec 
13,  1861,  24  D.  163  ;  Young's  Trs,  v.  Ross,  Nov.  3,  1864,  3  Macph.  10  j 
CaUander  v.  Callander's  Trs,,  Dec  17,  1863,  2  Macph.  291). 
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Diidiugesto 
tenants. 
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ettera. 


BillBof 
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(25) 


prove  their 
owndatet. 


is  in  practice  sufficient.  Clergymen  were  frequently  notaries 
before  the  Reformation;  and  though  they  are,  by  1584, 
c.  133,  prohibited  to  act  as  notaries,  the  case  of  testaments 
is  excepted ;  so  that  these  are  supported  by  the  attestation 
of  one  minister,  with  two  witnesses.  (3)  Discharges  to 
tenants  are  sustained  without  witnesses,  from  their  presumed 
rusticity  or  ignorance  in  business ;  Boyd  v.  Storie,  Nov.  7, 
1674,  M.  12,456, 16,968.  (4)  Missive  letters  in  re  mercdtorid, 
commissions,  and  fitted  accounts  in  the  course  of  trade,  and 
bills  of  exchange,  though  they  are  not  holograph,  are,  from 
the  favour  of  commerce,  sustained  without  the  ordinary 
solemnities,  (ty) 

10.  A  bill  of  exchange  is  an  obligation  in  the  form  of  a 
mandate,  whereby  the  drawer  or  mandant  desires  him  to 
whom  it  is  directed  to  pay  a  certain  sum,  at  the  day  and 
place  therein  mentioned,  to  a  third  party.(a:)  Bills  of  ex- 
change are  drawn  by  a  person  in  one  country  to  his  corre- 
spondent in  another ;  and  they  have  that  name  because  it  is 
the  exchange,  or  the  value  of  money  in  one  place  compared 
with  its  value  in  another,  that  generally  determines  the  pre- 
cise extent  of  the  sum  contained  in  the  draught.  The 
creditor  in  the  bill  is  sometimes  called  the  possessor,  or 
porteur.  As  parties  to  bills  are  of  different  countries, 
questions  concerning  them  ought  to  be  determined  by  the 
received  custom  of  trading  nations,  unless  where  special 
statute  interposes.  For  this  reason,  bills  of  exchange,  though 
their  form  admits  not  of  witnesses,  yet  prove  their  own  dates. 


(w)  The  following  may  also  be  reckoned  among  privileged  writings : — 
(1)  Deeds  relating  to  sums  under  £8,  68.  8d.,  which  are  held  not  to  be 
"  of  great  importance  **  in  the  sense  of  1579,  c.  80 ;  (2)  prorogations  and 
devolutions  in  submissions,  as  being  quasi  judicial  acts ;  (3)  foreign  deeds 
regarding  moveables,  ex  comitatey  (4)  bonds  granted  to  the  Queen  "  in  the 
form  heretofore  in  use  in  the  Court  of  Exchequer  in  Scotland,"  19  &  20 
Vict.  c.  56,  §  38 ;  (5)  the  signature  of  a  subscriber  to  the  memorandum 
or  articles  of  association  of  any  company  fonned  under  the  Companies 
Act  1862,  which  is  sufficiently  attested  by  one  witness,  25  &  26  Vict, 
c.  89,  §§  11, 16 ;  (6)  and  the  same  is  provided  in  regard  to  deeds  con- 
nected with  the  sale  and  mortgage  of  ships  (17  &  18  Vict.  c.  104, 
§§  55,  56). 

{x)  Or  order ;  Inst.  1.  c. 
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in  questions  either  with  the  heir  or  creditors  of  the  debtor 
(Kennedy  v.  Arbuthnot,  1725,  M.  12,615) ;  but  if  this  doctrine 
should  be  extended  to  the  case  of  such  inland  bills  as  are 
made  payable  to  the  drawer  himself,  and  where,  consequently, 
the  only  persons  concerned  are  the  drawer  and  acceptor,  heirs 
might,  by  antedated  bills,  be  cut  of  from  the  plea  of  death- 
bed, and  creditors  from  the  benefit  of  inhibition ;  Bankton, 
voL  i.  364.Cy) 

11.  A  bill  is  valid  without  the  designation  either  of  the  Solemnitiei  of 
drawer  or  of  the  person  to  whom  it  is  made  payable.  It  is 
enough  that  the  drawer's  subscription  appears  to  be  truly  (26-28) 
his ;  and  one's  being  possessor  of  a  bill  marks  him  out  to  be 
the  creditor,  if  he  bears  the  name  given  in  the  bill  to  the 
creditor.  Nay,  though  the  person  drawn  on  should  not  be 
designed,  his  acceptance  presumes  that  it  was  he  whom  the 
drawer  had  in  his  eye ;  Orierson  v.  E.  Sutherlamd,  1727,  M. 
1447.  Bills  drawn  blank  in  the  creditor's  name  fall  under 
the  statute  1696;  for,  though  indorsations  of  bills  are  ex- 
cepted from  it,  bills  themselves  are  not(z)     Not  only  the 

(y)  "  The  distinction  here  taken  would  not  now  be  entertained  ; "  see 
Ivoiy's  note,  Inst.  L  c.  It  is  decided  that  a  legacy  or  donaiio  mortis  catud 
cannot  be  constituted  by  bill  (FuUon  v.  Blair,  1722,  M.  1411 ;  Wright 
v.  Wright,  1761,  M.  8088 ;  see  below,  t  3,  §  29). 

(z)  This  doctrine  has  been  overruled,  and  bills  have  been  sustained  as 
documents  of  debt,  though  not  as  warranting  summary  diligence,  when 
the  name  of  the  drawee  has  been  left  blank  ;  Ogilvie  v.  Moss,  June  28, 
1804,  M.  App.  "Bill,''  17.  When  a  bill  or  note  is  issued  without  date, 
it  is  now  competent  to  prove  the  date  of  issue,  but  summary  diligence  is 
not  competent  on  such  bills ;  19  &  20  Vict  c.  60,  §  10.  "A  party  sign- 
ing his  name  on  a  blank  piece  of  paper  bearing  a  bill-stamp,  either  as 
drawer,  acceptor,  or  indorser,  will  be  liable  in  the  character  in  which  he 
signs  for  any  sum  afterwards  filled  in  which  is  covered  by  the  stamp. 
And  in  like  manner,  where  a  bill  is  drawn  so  carelessly  as  to  admit  of  an 
alteration  in  the  sum  without  detection,  the  parties  to  the  bill  will  be 
liable  to  the  onerous  holder  of  it  for  the  full  amount  as  altered.  But  if 
the  alteration  is  so  obvious  that  it  could  not  deceive  one  of  ordinary 
\dgilance,  the  bill  is  good  for  the  original  amount  only  (BaU  v.  Fuller, 
5  B.  and  Cr.  750  ;  Pagan  v.  Wyllie,  1793,  M.  1660 ;  Oraham  v.  GUUspit, 
1795,  M.  1453)." — MoiB.  A  party  may  also  be  liable  as  drawer  or 
acceptor  of  a  bill  signed  by  another  for  him  per  procuration ;  but  the 
authority  of  party  so  signing  must  be  express  or  clearly  implied  (per  L.  J. 
dk.  in  London  Joint  Stock  Bank  v.  Stewart,  July  15, 1859,  21  D.  1331). 
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person  drawn  upon  must  sign  his  acceptance,  but  the  drawer 
must  sign  his  draught  before  any  obligation  can  be  formed 
against  the  acceptor ;  bills  being  really  mandates.  Yet  it  is 
sufficient  in  practice  that  the  drawer  signs  before  the  bill  be 
produced  in  judgment,  though  it  should  be  after  the  death 
both  of  the  creditor  and  acceptor ;  Cathcart  v.  Dicica  Repra., 

indonation.  1748,  K  1439,  Elch.  "Bill,"  41.  A  creditor  in  a  biU  may 
transmit  it  to  another  by  indorsation,  though  the  bill  should 
not  bear  to  his  order ;  by  the  same  rule  that  other  rights  are 
transmissible  by  assignation,  though  they  do  not  bear  to 
assignees ;  Crickton  v.  Gibson,  1726,  It  1446.(a) 

Obiiffatioiis  on  12.  The  drawer,  by  signing  his  draught,  becomes  liable 
wer,  £^^  ^1^^  value  to  the  creditor  in  the  biU,  in  case  the  person 
(29, 27)  drawn  upon  either  does  not  accept,  or,  after  acceptance,  does 
not  pay ;  for  he  is  presumed  to  have  received  value  from  the 
creditor  at  giving  him  the  draught,  though  it  should  not  bear 
for  value  received :  but  if  the  drawer  was  debtor  to  the  cre- 
ditor in  the  bill  before  the  draught,  the  bill  is  presumed  to 
be  given  towards  payment  of  the  debt  unless  it  expressly 
bears  for  value;  Cheap  v.  Amot,  July  18,  1712,  M.  1537. 

on  the  person  The  person  drawn  upon,  if  he  refuse  to  accept,  while  he  has 
d«wn  upon ;    ^^^  ^^^^^.^  ^^^^y  ^  ^^  ^^^^  j^  jj^y ^  to  him  in  damages. 

on  the  in-        As  a  bill  presumes  value  from  the  creditor,  indorsation  pre- 

(lOFBCF  * 

'  sumes  value  from  the  indorsee ;  who,  therefore,  if  he  cannot 

obtain  payment  frx)m  the  acceptor,  has  recourse  against  the 
indorser,  unless  the  [bill  be  indorsed  in  these  words,  wUhout 
recourse. 
Effects  of  pay-        13.  Fa3rment  of  a  biU  by  the  acceptor  acquits  both  the 
^^^ .        drawer  and  him  at  the  hands  of  the  creditor ;  but  it  entitles 
(30)        ^^  acceptor,  if  he  was  not  the  drawer's  debtor,  to  an  action 
of  recourse  against  him ;  and  if  he  was,  to  a  groimd  of  com- 
pensation.    Where  the  bill  does  not  bear  value  in  the  hands 
of  the  person  drawn  upon,  it  is  presumed  that  he  is  not  the 
drawers  debtor;  and  consequently  he  has  recourse  against 
the  drawer  ex  mamdato ;  Cunningham  v.  Agn^iu,  July  4, 
1711,  M.  1531.(6) 

(a)  Bobertson  v.  Burdekin,  Nov.  14,  1843,  6  D.  17. 
(6)  This  doctrine  is  incorrect.     A  bill  is  presumed  to  be  granted  or 
indorsed  for  value  received  whether  that  is  expressed  or  not,  and  the 
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14.  Bills,  wheo  indorsed,  are  considered  as  so  many  bac^  Billi  an  oon- 
of  money  delivered  to  the  onerous  indorsee;  which,  therefore, "  ®'~'*<*^ 
carry  right  to  the  contents,  free  of  all  burdens  that  do  not  ap-        ^^^^ 
pear  on  the  bills  themselves.(c)     Hence  a  receipt  or  discharge 
by  the  original  creditor,  if  granted  on  a  separate  paper,  does 
not  exempt  the  acceptor  from  second  pa3rment  to  the  in- 
dorsee ;  hence,  also,  no  ground  of  compensation  competent  to 
the  acceptor  against  the  original  creditor  can  be   pleaded 
against  the  indorsee :  but  if  the  debtor  shall  prove,  by  the 
oath  of  the  indorsee,  that  he  paid  not  the  full  value  for  the 
indorsation,  the  indorsee  is  justly  considered  as  but  a  name;((i) 
and,  therefore,  all  exceptions  receivable  against  the  originsJ 
creditor  will  be  sustained  against  him  ;  Crawfurd  v.  Piper, 
Jan.  15,  1708,  M.  1524. 

contraiy  can  be  proved  in  the  absence  of  special  circumstances  only  by 
the  holder's  writ  or  oath ;  Wallace  v.  Barrie,  1793,  M.  1484  ;  Brack  v. 
Newlandtf  Nov.  11,  1863,  2  Macph.  71.  An  acceptor  who  wishes  to 
exclude  the  presumption  may  do  so  by  accepting  "for  honour,"  Inst  1.  c 

(c)  ''  Indorsation,  if  made  before  the  bill  has  become  due,  carries  the 
right  to  the  debt  subject  to  no  exception  pleadable  against  the  indorser. 
But  it  was  farther  held  in  Scotland,  that  though  a  bill  is  indorsed  long 
after  it  has  become  due,  yet,  if  it  bear  no  mark  of  having  been  dishonoured, 
the  indorsee  is  subject  to  no  exception  pleadable  against  the  drawer  and 
indorser.  But  when  it  had  been  retired  and  so  marked,  and  again  put 
into  circulation,  or  dishonoured  and  noted  on  the  bill  as  such,  the  indorsee 
was  held  liable  to  latent  exceptions.  This  rule  has  now  been  altered,  and 
the  law  of  Scotland  is  assimilated  to  that  of  England  by  §  16  of  the  Mer- 
cantile Law  Amendment  Act  (19  &  20  Vict  c  60),  which  provides 
*  that  when  any  bill  shall  be  indorsed  after  the  period  when  it  became 
payable,  the  indorsee  shall  be  liable  to  all  objections  or  exceptions  to 
which  the  bill  was  subject  in  the  hands  of  the  indorser,* — t.e.,  according 
to  the  law  of  England,  to  those  equities  which  arise  out  of  the  bill  itself^ 
but  not  to  those  which  might  exist  between  the  original  parties  arising 
from  collateral  transactions  [see  Brown  v.  Bain  and  Purdie,  June  3, 1864, 
2  Macph.  1143].  Formerly,  it  was  not  necessary  for  the  holder  of  a  bill 
lost,  stolen,  or  fraudulently  acquired,  to  prove  that  he  gave  value  for  it ; 
the  value  was  still  presumed,  and  the  want  of  value  could  only  be  proved 
by  his  writ  or  oath.  But  19  &  20  Vict,  c  60,  §  15,  enacts  that,  *  where 
any  bill  or  note  has  been  lost,  stolen,  or  fraudulently  obtained,  the  holder 
shall  be  bound  to  prove  that  value  for  the  same  was  given  by  him  ;  but 
such  proof  may  be  made  by  parole  evidence.* " — MoiR. 

(d)  That  is,  to  the  extent  to  which  it  shall  be  thus  proved  that  he 
paid  no  value,  and  therefore  holds  the  bill  in  trust  for  the  indorser. 

Y 


322  OF  OBLIGATIONS  [B.  TIL 

Negotiation  or  16.  Bills  must  be  negotiated  by  the  possessor,  against 
r«^r^in  ^®  person  drawn  upon,  within  a  precise  time,  in  order  to 
the  creditor,  preserve  recourse  against  the  drawer.  It  might  be  thought 
(32)  that  where  a  bill  is  payable  so  many  days  after  sight,  the 
possessor  ought,  without  delay,  to  present  for  acceptance, 
and,  in  cases  of  refusal,  protest ;  because  the  least  delay  in 
presenting  such  bill  prolongs  the  term  of  payment,  in  pre- 
judice of  the  drawer.  Yet  the  contrary  doctrine  has  pre- 
vailed in  practice,  that,  in  bills  payable  so  many  days  after 
sight,  the  creditor  has  a  discretionary  power  of  fixing  the 
payment  somewhat  sooner  or  later,  as  his  occasions  shall 
require;  Andrew  v.  Syme  &  Co,,  1759,  M.  1584.(6)  It  is 
unquestionable  that  bills  payable  on  a  day  certain,  need  not 
be  presented  for  acceptance  till  the  day  of  payment,  because 
that  day  can  neither  be  prolonged  nor  shortened  by  the 
time  of  acceptance ;  Ferguson  v.  Malcolm,  1727,  M.  1558 ; 
Jamieson  v.  Oilleapiea,  1749,  M.  1579,  1494,  Elck  "Bill," 
44.(/)  For  the  same  reason,  the  acceptance  of  bills,  pay- 
able on  a  precise  day,  need  not  be  dated ;  but  where  a  bill 
is  drawn  payable  so  many  days  after  sight,  it  must ;  because 
there  the  term  of  payment  depends  on  the  date  of  the 
acceptance. 
D»yi  of  grace.  16.  Though  bills  are,  in  strict  law,  due  the  very  day  on 
(33, 34)  which  they  are  made  payable,  and  may  therefore  be  pro- 
tested on  the  day  thereafter;  yet  there  are  three  days 
immediately  following  the  day  of  payment,  called  days  of 
grace,  within  any  of  which  the  creditor  may  protest  the 
bilL(gr)  But  if  he  delay  protesting  till  the  day  after  the  last 
day  of  grace,  he  loses  his  recourse ;  Cruikshanks  v.  Mitchell, 
Jan.  29, 1761,  M.  1576.     Where  a  bill  is  protested  either  for 


(e)  Yet  it  must  be  presented  "  within  a  reasonable  time,"  and  it  is  a 
jury  question  whether  there  has  been  undue  delay  ;  Bell's  Com.  i  108  ; 
Prin.  336. 

(/)  But  if,  in  point  of  fact,  the  bill  has  previously  been  presented  for 
acceptance,  and  acceptance  has  been  refused,  the  holder  is  bound  to  give 
immediate  notice  to  the  drawer  and  prior  indorsers,  otherwise  he  w^ill 
lose  recourse  against  them. 

(g)  Unless  they  be  payable  on  demand  at  sight  or  on  presentation ;  34 
&  35  Vict.  c.  74.     See  also  as  to  Bank  Holidays,  34  &  35  Vict.  c.  17. 
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not-acceptance,  or  payment,  the  dishonour  must  be  notified 

to  the  drawer  or  indorser,  within  three  posts  at  furthest.  (A) 

This  strictness  of  negotiation  is  confined  to  such  bills  as  Bills  indorsed 

may  be  protested  by  the  possessor  upon  the  third  day  of  ©f  plyinentl™ 

grace.     Where,  therefore,  bills  are  indorsed  after  the  days  of 

grace  are  expired,  the  indorsee  is  left  more  at  liberty,  and 

does  not  lose  his  recourse,  though  he   should   not  take  a 

formal  protest  for  not-payment,  if  within  a  reasonable  time 

he  shall  give  the  indorser  notice  of  the  acceptor's  refusing  to 

pay;  Toung  v.  Forbes,  1749,  M.  1580.     Not  only  does  the  When  does  the 

i_  ij.x*x  x-j.'  1  !_•  creditor  lose 

possessor,  who  neglects  stnct  negotiation,  lose  his  recourse  recourse 
against  the  drawer,  where  the  person  drawn  upon  becomes  ^^^1^^ 
afterwards  bankrupt,  but  also  though  he  should  continue 
solvent ;  for  he  may,  in  that  case,  recover  payment  from  the 
debtor,  and  so  is  not  to  be  indulged  in  an  unnecessary  pro- 
cess against  the  drawer,  which  he  has  tacitly  renounced  by 
his  negligence;  Littlejohn  v.  Allan,  Dec.  1744,  M.  1669. 
Recourse  is  preserved  against  the  drawer,  though  the  bill 


(h)  Fourteen  days  were  formerly  allowed  by  statute  for  giving  notice 
in  the  case  of  inland  bills  ;  but  by  19  &  20  Vict  c.  60,  §  14,  the  rules  in 
me  in  the  case  of  foreign  bills  are  made  applicable  to  inland  bills  also  ; 
and  by  §  12,  bills  drawn  in  any  part  of  the  United  Elingdom  are  to  be 
held  inland  bills.  "  Failure  to  give  the  requisite  notice  absolutely  bars 
recourse,  whether  the  parties  to  whom  it  should  have  been  given  have 
suffered  any  injury  through  the  want  of  notice  or  not  Verbal  notice  has 
been  held  sufficient, — the  proof  of  notice  having  been  given  being  always 
thrown  on  the  party  seeking  recourse.  As  to  the  time  of  giving  notice, 
nothing  seems  more  fixed  than  that  it  shall  be  given  in  reasonable  time, 
and  that  in  the  construction  of  the  term  reasonable,  a  very  short  period 
has  been  allowed.  Thus,  in  Smith  v.  Mvlld,  2  Camp.  208,  an  indorser, 
who  had  got  notice  of  the  dishonour  of  a  bill  on  Monday  did  not  send  off 
a  notice  to  the  preceding  indorser,  who  also  lived  in  London,  till  after 
post  hours  on  Tuesday,  so  that  the  indorser  did  not  get  it  till  Wednesday. 
He  was  held  guilty  of  laches,  and  was  non-suited.  The  necessity  of  a 
protest  to  prove  dishonour  is  now  done  away  with  by  19  &  20  Vict 
c  60,  §  13,  which  provides, '  that  it  shall  be  sufficient  to  prove  present- 
ment and  dishonour,  to  the  effect  of  preserving  recourse  by  other  com- 
petent evidence,  either  written  or  parole  ;  provided  always  that  nothing 
herein  contained  shall  be  taken  to  affect  the  necessity  for  a  notarial 
protest,  in  order  to  entitle  the  holder  of  any  bill  or  note  to  proceed  with 
•nmmary  diligence  thereon,"* — Monu 


# 
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should  not  be  duly  negotiated,  if  the  person  drawn  upon  was 
not  his  debtor ;  for  there  the  drawer  can  qualify  no  prejudice 
by  the  neglect  of  diligence,  and  he  ought  not  to  have  drawn 
on  one  who  owed  him  nothing. 
F)riTiiege8  of  17.  The  privileges  superadded  to  bills  by  statute  are, 

statute.  *t*t  though  by  their  form  they  can  have  no  clause  of  regis- 

(35  36)      tration,  yet  if  duly  protested,  they  are  registrable  within  six 
months  after  their  date,  in  case  of  not-acceptance,  or  in  six 
months  after  the  term  of  payment,  in  the  case  of  not-pay- 
ment;  which  registration  is  made  the  foundation  of  sum- 
mary diligence,  either  against  the  drawer  or  indorser,  in  the 
case  of  not-acceptance,  or  against  the  acceptor  in  case  of 
Inland  billfl  or  not-payment;    1681,  c.  20.     This  statute   is   extended,  by 
precep  .         1696,  c.  36,  to  inland  bills,  i.e.,  bills  both  drawn  and  made 
payable  in  Scotland.(i)      After  acceptance,  summary   dili- 
gence lies  against  no  other  than  the  acceptor;  the  drawer 
and  indorser  must  be  pursued  by  an  ordinary  action.(  j)     It 
is  only  the  principal  sum  in  the  bill,  and  interest,  that  can 
be  charged  for  summarily.     The  exchange,  when  it  is  not  in- 
cluded in  the  draught,  the  re-exchange  incurred  by  suffering 
the  bill  to  be  protested  and  returned,  and  the  expense  of 
diligence,  must  all  be  recovered  by  an  ordinary  action ; 
because  these  are  not  liquid  debts,  and  so  must  be  previously 
constituted ;  but  in  the  case  of  suspension,  they  may  be 
added  to  the  charge,  1681,  c.  20. 
Certain  biUB  18.  Bills,  when  drawn  payable  at  any  considerable  dis- 

privSeged.       tance  of  time  after  date,  are  denied  the  privileges  of  bills ; 
(37  28  24)    ^^^  ^^^®  ^^®  intended  for  currency,  and  not  to   lie  as  a 
security  in  the  creditor's  hands;  Lesly  v.  Hicholson,  1725, 
M.  6766.(i)    Bills  are  not  valid  which  appear  ex  fade  to  be 


(t)  See  above,  p.  323,  note  (h). 

0")  By  12  Geo.  III.  c.  72,  §§  42, 43,  and  23  Geo.  III.  c.  18,  §  66,  sum- 
mary diligence  is  equally  competent  against  the  drawer  and  all  the  in- 
dorsers jointly  and  severally,  unless  the  indorsation  be  "without  recourse." 

(k)  Since  12  Geo.  III.  c.  72,  bills  retain  their  extraordimiry  privileges 
for  six  years  (Robertson  v.  M^Glashan,  1787,  M.  11,129).  Bills  may  be 
made  payable  at  any  day,  however  distant,  if  it  be  a  day  that  must  come 
(Colehan  v.  Cooke,  Willes'  R.  393  Ooss  v.  Nelson,  1  Burr.  226,  1  Ross' 
L.  C.  28,  25  ;  Campbell  v.  Campbell,  1793,  Bell's  Ca.  111). 
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donations ;  Wei/r  v.  ParkhM,  Nov.  26, 1736,  M.  14.13.(0  No 
extrinsic  stipulation  ought  to  be  contained  in  a  bill  which 
deviates  from  the  proper  nature  of  bills;  hence  a  bill  to 
which  a  penalty  is  adjected  is  null  (see  Henderson  v.  Si/rir- 
dair,  1727,  M.  1418) ;  and  a  bill  with  a  clause  of  interest 
from  the  date;  Douglas  v.  Brovm,  1757,  M.  1429.(m)  Inland 
precepts  drawn,  not  for  money,  the  medium  of  trade,  but  for 
fungibles,  were,  by  the  former  practice,  admitted  as  pro- 
bative, though  without  the  privileges  of  bills  (Douglas  v. 
ErskiTie,  1715,  M.  1397) ;  but  by  later  decisions  they  have 
been  declared  null,  as  wanting  the  writer  s  name  and  wit- 
nessea(7i)  Promissory  notes  without  writer  and  witnesses 
were  adjudged  to  be  null ;  Arbuthnot  v.  Scot,  Jan.  29, 1708, 
M.  12,255.  It  was  afterwards  the  opinion  of  the  court  that 
they  required  no  witnesses:  King  v.  EadaZe,  Dec.  7,  1711, 
M.  12,256.  But  it  is  agreed  by  all  that  they  are  not  entitled 
to  the  special  privileges  of  bills ;  Gordon  v.  Forbes  <k  Innes, 
1739,  M.  712, 12,256.(0) 

(/)  There  is  still  no  authority  for  supporting  a  bill  granted  as  a  pure 
donation.  Yet  a  bill  granted  in  security  of  a  promise  of  marriage  which 
was  not  fulfilled  was  sustained  {Colder  v.  Proven,  1742,  M.  9511,  Elch. 
"  Bill,"  25,  aflf.  Cr.  &  St.  349).  But  a  donation  may  competently  be  made 
by  the  indorsation  of  a  bill  {Barbour  v.  Hair,  1753,  M.  6097 ;  Steele  v. 
Wemyss,  1793,  M.  1409).  In  Law  v.  Htmpkrey,  July  20,  1876,  1  R 
1193,  an  action  by  the  drawer  of  a  bill  against  the  acceptor,  the  plea  of 
non-onerosity  was  held  not  to  be  per  se  a  good  defence. 

(m)  A  bill  with  a  clause  of  interest  from  its  date  is  effectual  (see 
Sword  V.  Blair,  1790,  M.  1433  ;  BelVs  Com.  i.  389). 

(»)  The  law  is  averse  to  the  multiplication  of  negotiable  instruments. 
Hence  the  House  of  Lords  denied  the  validity  of  a  note  imdertaking  to 
deliver  to  the  bearer  a  certain  quantity  of  iron  when  required  after  a 
certain  date  :  Bovill  v.  Dixon,  Feb.  21,  1854,  16  D.  619 ;  H.  L.  July  29, 
1856,  3  Macq.  1.  But  in  the  Merchant  Banking  Company  of  London  v. 
Photnix  Bessemer  Steel  Company  (Feb.  7,  1877,  46  L.  J.,  Ch.  418)  it  was 
held  by  Jessel,  M.  R.,  that  iron  warrants,  bearing  to  be  assignable  by 
indorsement,  were,  by  the  usage  of  the  trade,  negotiable  instruments ;  and 
§  5  of  the  Factors'  Act,  1877  (40  &  41  Vict.  c.  39)  seems  to  recognise  that 
instruments  may  become  negotiable  by  custom. 

(o)  By  12  Geo.  III.  c.  72,  promissory  notes  are  put  on  the  same  foot- 
ing as  bills  with  respect  to  diligence,  interest,  indonation,  and  the 
privileges  of  indorsees.  Bank-notes  are  promissory  notes.  Bank-cheques 
alBO  have  many  points  of  resemblance  to  bills.    They  do  not,  however. 
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Solemnitief  of 
deediugned 
in  a  foreign 
coontiy. 

(39,40) 


Deliyeiy, 
(43) 


19.  As  for  the  solenmities  essential  to  deeds  signed  in  a 
foreign  country,  when  they  come  to  receive  execution  in 
Scotland,  it  is  a  general  rule  that  no  laws  can  be  of  autho- 
rity beyond  the  dominions  of  the  lawgiver.  Hence,  in 
strictness,  no  deed,  though  perfected  according  to  the  law 
of  the  place  where  it  is  signed,  can  have  eflFect  in  another 
country  where  different  solemnities  are  required  to  a  deed  of 
that  sort.  But  this  rigour  is  so  softened  ex  comitatey  by  the 
common  consent  of  nations,  that  all  personal  obligations, 
granted  according  to  the  law  of  that  country  where  they  are 
signed,  are  effectual  everywhere  {Junquet  la  Pine  v.  L. 
8ermple*8  Cra,,  1721,  M.  4451) ;  which  obtains  even  in  obliga- 
tions to  convey  heritage;  Cunningham  v.  Semple,  July  6, 
1706,  M.  4462.(p)  Conveyances  themselves,  if  they  are  of 
heritable  subjects,  must  be  perfected  according  to  the  law  of 
the  country  where  the  heritage  lies,  and  from  which  it  cannot 
be  removed  {E.  Dalkeith  v.  Booh,  Feb.  1729,  M.  4464) ;  but 
a  conveyance  of  moveables,  which  have  no  fixed  seat,  and 
are  therefore  said  to  follow  the  owner,  if  it  be  perfected 
according  to  the  lex  domicilii,  will  receive  execution  in 
Scotland ;  Sinclair  v.  Murray,  July  16, 1636,  M.  4601 ;  Scot 
V.  Toiah,  1676,  M.  4502.(g) 

20.  A  writing,  while  the  grantor  keeps  it  under  his  own 
power  or  his  doer  s,  has  no  force ;  it  becomes  obligatory  only 

assign  to  the  payee  funds  which  the  drawer  has  in  the  hands  of  the  banker, 
unless  they  be  sufficient  to  meet  the  cheque.  They  are  generally  drawn 
in  favour  of  bearer,  and  pass  from  hand  to  hand  by  simple  tradition ;  but 
they  are  sometimes  indorsed,  and  if  it  was  intended  to  add  to  the  value 
of  the  document  by  the  indorsation,  the  indorser  will  be  liable.  The 
dangers  arising  from  their  falling  into  improper  hands  led  to  the  system 
of  writing  across  them  the  name  of  a  banker,  or  merely  drawing  two 
cross-lines,  with  the  words  "  &  Co/'  between  them.  As  to  the  effect  of  a 
crossing,  "general"  or  "special,"  see  39  &  40  Vict.  c.  81. 

(jp)  Govdn  V.  Boyd,  1790,  Bell's  Ca.  223  ;  E.  Eopctoun  v.  Scots  Mines 
Co.,  1856,  18  D.  739 ;  Purvis's  Trs.  v.  Purvis's  Exrs.,  1861,  23  D.  812. 

(5)  This  distinction  between  conveyances  of  lieritage  and  of  moveables 
is  considerably  modified  in  favour  of  mortis  causd  deeds.  By  31  &  32 
Vict.  c.  101,  §  20,  any  testiimentary  writing  so  expressed  and  executed 
that  it  would  be  an  effectual  settlement  or  bequest  of  moveables,  may  be 
effectual  as  a  settlement  of  Scotch  land  also.  See  Savigny's  Private  Inter- 
nal Law,  transl.  by  Guthrie,  2nd  ed.,  p.  174  et  seq. 


T.  il]  by  word  or  writ.  327 

after  it  is  delivered  to  the  grantee  himself,  or  found  in  the 

hands  of  a  third  person.    As  to  which  last,  the  following 

rules  are  observed : — ^A  deed  found  in  the  hands  of  one  who 

is  doer  both  for  the  granter  and  grantee,  is  presumed  to  have 

been  put  in  his  hands  as  doer  for  the  grantee ;  Seton,  1736, 

n.r.     The  presumption  is  also  for  delivery,  if  the  deed  appears 

in  the  hands  of  one  who  is  a  stranger  to  both ;  see  Stair,  iv. 

42,  §  8.(r)     Where  a  deed  is  deposited  in  the  hands  of  a  and  deposita- 

third  person,  the  terms  of  depositation  may  be  proved  by  ^^^  ^^  ®®**'' 

the  oath  of  the  depositary  {Hay  v.  Wright,  March  6,  1624, 

M.  12,378);  unless  where  they  are   reduced   into  writing; 

Coman  v.  Ramsay,  Feb.  24,  1675,  M.  12,379.(8)     A  deed 

appearing  in  the  custody  of  the  grantee  himself  is  considered 

as  his  absolute  right  ;(^)   insomuch  that  the  granter  is  not 

allowed  to  prove  that  it  was  granted  in  trust,  otherwise  than 

by  a  written  declaration  signed  by  the  trustee,  or  by  his 

oath ;  1696,  c.  26. 

(r)  In  the  Inst.  1.  c,  the  author  points  out  that  Lord  Stair  here  foilfl 
to  distinguish  between  an  onerous  deed  in  the  hands  of  a  third  party, 
which  is  presumed  to  be  held  for  the  grantee,  and  a  gratuitous  deed,  which 
is  presumed  to  be  held  for  the  granter  or  debtor  {Holwdl  v.  Cuming, 
1796,  M.  11,683  ;  Bell's  Pr.  23). 

(«)  The  writing  must  be  probative  {Logan  v.  Logan,  Feb.  ^7,  1823,  2 
S.  253).  Even  where  the  third  party  is  agent  for  both  parties,  the  doctrine 
of  the  text,  that  delivery  is  presumed,  though  adopted  by  Professor  Bell, 
Pr.  §  23,  is  scarcely  supported  by  modem  decisions.  The  question  is  one 
of  intention,  and  each  case  depends  on  its  own  circumstances  (Eamsay  v. 
Maule,  Jan.  15,  1828,  6  S.  342,  aff.  March  25,  1830,  4  W.  &  S.  83 ; 
MaiMam  v.  M'Gruthar,  March  29,  1842,  4  D.  1182  ;  Mair  A  Sons  v. 
Thorns,  Jbc,  Feb.  20,  1850,  12  D.  748,  where  a  bond  in  the  hands  of  an 
agent  for  both  parties  was  held  as  delivered  in  respect  of  the  sum  actually 
advanced,  and  undelivered  in  respect  of  a  balance  not  yet  advanced). 

{t)  This  doctrine  is  not  to  be  taken  without  qualification,  for  the  law 
does  not  create  an  absolute  presiunption  in  this  case  in  favour  of  the 
granter.  The  whole  circumstances  of  the  case,  including  the  Mature  of 
the  deed,  must  be  looked  at,  and  the  question  put  in  issue  will  generally 
be,  whether  the  deed  was  delivered  with  the  intention  of  putting  it  abso- 
lutely beyond  the  control  of  the  granter.  It  depends  on  the  nature  of  the 
deed  whether  mere  possetwion  presumes  delivery,  so  as  either  to  limit  the 
proof  or  throw  the  onus  of  disproving  delivery  on  the  granter  {M^ Asian 
V.  QUn,  Feb.  17, 1859,  21  D.  511  ;  see  Collie  v.  Ptrie**  Tw.,  Jan.  22, 1861, 
13  D.  606). 
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Wh&t  deeds 
areefFeotwd 
without 
deliveiy. 

(44) 


21.  The  following  deeds  are  effectual  without  delivery: 
— (1)  Writings  containing  a  clause  dispensing  with  the 
delivery.  These  are  of  the  nature  of  revocable  deeds  where 
the  death  of  the  granter  is  equivalent  to  delivery,  because 
after  death  there  can  be  no  revocation.  (2)  Deeds  in  favour 
of  children,  even  natural  ones;  for  parents  are  the  proper 
custodiers  or  keepers  of  their  children's  writings ;  Aikenhead 
V.  Aikenhead,  Feb.  25,  1663,  M.  16,994.  For  a  similar 
reason,  post-nuptial  settlements  by  the  husband  to  the  wife 
need  no  delivery;  L,  Lindorea  v.  Stewart,  1715,  M.  6126. 
(3)  Rights  which  are  not  to  take  effect  till  the  granter's 
death,  or  even  where  he  reserves  an  interest  to  himself  during 
his  life ;  for  it  is  presumed  he  holds  the  custody  of  these 
merely  to  secure  to  himself  such  reserved  interest ;  Hodden 
V.  Sliorswood,  June  19,  1668,  M.  16,997.  (4)  Deeds  that 
the  granter  lay  under  an  antecedent  natural  obligation  to 
execute— eflr.,  rights  granted  to  a  cautioner  for  his  relief; 
Dick  V.  Oliphant,  Jan.  18, 1677,  M.  6548.  (5)  Mutual  obli- 
gations — e.g.,  contracts ;  for  every  such  deed,  the  moment  it 
is  executed,  is  a  common  evident  to  all  the  parties  con- 
tractors ;  see  Svmpson  v.  Strachan,  Dec.  17,  1736,  M. 
17,007.  (oj)  Lastly,  the  publication  of  a  writing  by  regis- 
tration is  equivalent  to  delivery;  Bruce  v.  Bruce,  1675, 
M.  ll,185.(y) 


(x)  A  decree-arbitral,  contrary  to  the  earlier  practice,  is  now  held  to 
have  no  force  till  delivered  to  the  parties,  put  on  record,  or  placed 
beyond  the  arbiter's  power  with  a  view  to  delivery  ;  Robertson  v.  Barmay, 
1783,  M.  653  ;  Macnair  v.  Oray  and  Woodrop,  May  31,  1827,  6  S.  736, 
afif.  July  8,  1831,  5  W.  &  S.  305.  But  when  the  submission  is  at  an 
end,  or  it  otherwise  appears  that  the  arbiter  is  functus  officio,  a  signed 
award,  though  in  the  hands  of  the  arbiter,  may  have  effect  as  delivered 
(M'Quaker  v.  Phceniz  Assurance  Co.,  March  19,  1859,  21  D.  794;  see 
Inst.  1.  c,  and  Ivory's  note,  99). 

(»/)  This  is  the  general  rule  with  reganl  to  registrntion  for  execution, 
and  in  the  Register  of  Sasiues,  but  it  seems  that  the  presumption  thence 
arising  may  be  redargued  (see  ])€r  Lord  Deas  in  Burnet  v.  Morrow, 
March  2(3,  18G4,  2  Macpli.  929).  Kogistration  for  preservation  appears  to 
be  only  one  circumstance  to  be  taken  into  account  along  with  others  in 
questions  as  to  delivery  {Lcckie  v.  Ltckics,  177G,  M.  11,581,  and  App. 
"  Presumption,"  1  ;  Dovmie  v.  M^Killop,  Dec.  5,  1843,  6  D.  180). 
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TIT.  m.— OF  obligations  and  contracts  arising  from 

CONSENT,  AND  OF  ACCESSORY  OBLIGATIONS. 

L  Contracts  conaenaual — i.e.,  which  might  by  the  Roman  CoMengmJ 
law  be  perfected  by  sole  consent,  without  the  intervention  °°'**'*^*^ 
either  of  things  or  of  writing,  are  sale,  permutation,  loca/tion, 
society,  and  mandate.    Where  the  subject  of  any  of  these 
contracts  is  heritable,  writing  is  necessary,  (a) 

2.  Sale  is  a  contract,  by  which  one  becomes  obliged  to  Sole, 
give  something  to   another,   in   consideration  of  a  certain  (2) 

price   in   current  money   to  be  paid   for  it.      Arrhae,  or 
eamest,(&)  is  sometimes  given  by  the  buyer  as  an  evidence  Earnest, 
that  the   contract  is  perfected;   but  this  is  not  necessaiy.         (5) 
Earnest  was  computed  in  the  price  by  the  Roman  law ;  but 
what  is  given  here  under  that  name  is  generally  so  incon- 
siderable that  it  is  dead  earnest — ie.,  not  reckoned  in  the 
price.     Things   not  yet  extant,   and   consisting  merely  in  What  thmgs 
hope,  may  be  the  subject  of  this  contract,  as  the  draught  of  jaiV^  ^ 
a  net,  &c. ;  1.  8,  §  1,  cZe  contr.  empt  (18,  1).     Commodities,         .3. 
where  their  importation   or  use    is   absolutely  prohibited, 
cannot  be  the  subject  of  sale;  and,  even  in  run  goods,  no 
action  lies  against  the  vendor  for  not-delivery,  if  the  buyer 
knew  the  goods  were  run ;  11  Geo.  I.  c.  30  ;(c)  see  ScougaZ  v. 
OUchrist,  Nov.  16,  1736,  M.  9536.(cZ)     The  price  in  current  The  price  how 

ascertained. 

(a)  Thus  "  sales  of  land  are  invariably  carried  through  by  missives, 
or  articles  of  roup,  or  writing  of  some  kind.  By  statute  the  sale  of  a 
ship  requires  to  be  carried  through  in  the  same  way,  by  a  bill  of  sale, 
generally  termed  in  Scotland  a  vendition,  and  an  entry  in  the  register 
at  the  ship's  port,  the  vendition  being  exhibited  to  the  collector  ;  and  the 
sale  is  not  completed  to  the  effect  of  passing  the  property  in  the  ship  or 
part  of  the  ship  sold  till  either  the  certificate  of  registry  is  produced  and 
an  indorsement  made  on  it,  or  a  new  registry  is  made  and  certificate 
granted  to  the  vendee.  Writing  is  also  required  in  the  sale  of  copy- 
rights, or  of  goods  bonded  for  duties  in  the  warehouse  of  the  importer.'' 
— MoiR. 

(6)  Earnest  is  now  nearly  obsolete,  except  in  contracts  of  hiring  of 
servants. 

(c)  Repealed  by  30  &  31  Vict.  c.  59,  except  §§  6,  9,  32, 39,  43,  44. 

(d)  Illegality  is  always  a  good  defence  to  an  action  on  a  contract- 
ed., if  it  be  for  the  sale  of  libellous  or  indecent  prints ;  if  it  violate  a  law 
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money(e)  may  be  fixed,  either  (1)  by  the  agreement  of 
parties  at  making  the  contract ;  in  which  case,  let  it  be  ever 
so  disproportioned  to  the  value  of  the  subject,  the  sale  is 
valid  by  our  law  {Fairy  v.  Inglis,  June  23,^1669,  M.  14,231) : 
though  it  was.  otherwise  by  the  Boman ;  1.  2,  C.  de  rescmd. 
vertd,  (4,  44).  Or  (2)  by  a  reference  either  to  a  third  person, 
or  even  to  one  of  the  contractors  themselves ;  E.  Montrose  v. 
Scot,  March  13, 1639,  M.  14,166.(/) 

designed  for  the  protection  of  the  revenue  ;  or  if  it  be  inconsistent  ¥dth 
the  national  war-policy.  The  result  of  the  decisions  relative  to  contracts 
tainted  by  smuggling  has  been  thus  stated  : — *^  No  contract  for  importing 
or  exporting  goods  in  order  to  defeat  the  revenue-laws  can  be  enforced, 
whether  the  person  so  acting  be  a  native  or  a  foreigner.  The  mere  sale 
by  a  merchant  abroad,  whether  a  native  of  this  country  or  a  foreigner, 
of  goods  which  the  buyer  afterwards  smuggles  into  this  country,  is  not 
illegal,  nor  is  action  denied  upon  the  contract  to  the  seller.  Every  one 
participant  in  the  attempt  to  evade  the  revenue-laws,  by  furnishing  the 
means  of  facilitating  the  intention  to  smuggle,  is  held  a  party  to  the 
illegal  contract,  and  action  is  denied  to  him.  On  a  sale  of  goods 
prohibited  to  be  imported,  or  known  to  be  smuggled,  action  will  not  be 
sustained  for  the  price,  on  the  one  hand,  or  for  the  delivery  of  the 
goods,  on  the  other.  The  purchase  in  bond  fide  of  goods  not  prohibited, 
but  which  have  been  smuggled,  is  effectual  *'  (Bell  on  Sale,  22). 

(e)  Where  a  subject  is  sold  by  weight  or  measure,  it  must  be  accord- 
ing to  the  standards  appointed  by  statute :  that  now  in  force  is  41  &  42 
Vict,  c.  49.  But  a  sale  may  be  made  by  any  local  weight  which  is  a 
multiple  of  the  standard  measure  (Robertson  v.  Oow,  June  25,  1868,  20 
D.  1170 ;  Miller  v.  Mair,  Feb.  3,  1860,  22  D.  660);  and  where  the  place 
of  fulfilment  of  a  contract  is  in  a  foreign  country,  the  weights  or 
measures  there  used  are  held  to  have  been  intended  by  the  parties,  unless 
otherwise  expressed  (Rossetter  v.  Cahlmannf  8  £xch.  261  ;  Schuurmans 
v.  Stephen,  June  26,  1833,  US.  779 ;  Savigny's  Private  International 
Law,  transL  by  Guthrie,  2nd  ed.,  pp.  245,  246). 

(/)  "  The  price  is  an  essential  part  of  the  contract.  It  must  either 
be  fixed  as  a  certain  sum  of  money,  or  referred  to  a  standard  by  which 
it  may  be  at  once  ascertained.  The  rule  is  Certum  est  quod  cerium  reddi 
potest  But  though  a  price  be  not  fixed,  if  delivery  of  the  subject  be 
given,  the  party  receiving  it  is  not  allowed  to  retain  it  without  paying 
its  reasonable  value— i.e.,  its  market- value  {Wdsonv.  M.  Brmdalbane^ 
June  14,  1859,  21  D.  957).  When  the  term  of  payment  is  not  specified, 
the  sale  is  presumed  to  be  a  ready-money  one,  and  the  seller  may  cancel 
it  if  the  money  be  not  paid.  When  there  is  a  special  conditi<m  of  ready 
money,  this  suspends  the  passing  of  the  property,  even  in  a  question 
with  creditors.    If  there  be  a  clear  and  substantial  error  as  to  the  price. 
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3.  Though  this  contract  may  be  perfected  before  de^  PerieiOumrei 
liveTy(g)  of  the  subject,  the  property  remains  till  then  with  ^^m  HudUce, 
the  vendor ;  iL  1,  §  10,(h)     Notwithstanding  which,  if  the         ^^j 

the  contract  is  null,  because  there  is  no  consensus  in  idem  placitum 
(Sword  V.  Sindairs,  1771,  M.  14,241).  The  same  result  follows  if  the 
subject  supposed  by  the  parties  to  exist  turn  out  to  have  been  lost  or 
destroyed  before  the  sale." — Mont. 

(g)  On  the  subject  of  delivery,  see  Note  A  at  end  of  this  title. 

(h)  "  Accordingly,  as  the  law  stood,  though  the  purchaser  had  paid 
the  price,  the  seller's  creditors  might  attach  the  goods  in  case  of  bank- 
ruptcy, the  seller  being  merely  entitled  to  rank  on  his  estate  for  the 
price  paid.  Again,  if  the  goods  had  been  delivered,  but  the  price  not 
paid,  the  seller,  in  the  event  of  the  bankruptcy  of  the  purchaser,  could 
not  demand  back  the  goods,  but  could  only  rank  for  the  unpaid  price. 
But  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  98,  §  2, 
•provides  that  where  goods  have  been  sold,  but  not  delivered  to  the 
purchaser,  and  have  been  allowed  to  remain  in  the  custody  of  the  seller, 
it  shall  not  be  competent  for  any  creditor  of  the  seller,  after  the  date  of 
the  sale,  to  attach  such  goods  as  belonging  to  the  seller  by  any  diligence 
or  process  of  law,  including  sequestration,  to  the  effect  of  preventing  the 
purchaser,  or  others  in  his  right,  from  enforcing  delivery  of  the  same ; 
and  the  right  of  the  purchaser  to  demand  delivery  of  such  goods  shall, 
from  and  after  the  date  of  such  Scile,  be  attachable  by  or  transferable  to 
the  creditors  of  the  purchaser.'  There  must  be  a  bond  fide  sale,  and  the 
price  paid  or  tendered.  The  Act  would  not  apply  to  the  case  of  a  mere 
security  given  under  the  form  of  a  sale.  Nor  was  it  the  intention  of  the 
Legislature  to  allow  goods  to  remain  indefinitely  with  the  seller  after 
the  sale  ;  for  if  they  were  permitted  to  remain  so  long  as  to  create  a  false 
credit  on  the  faith  of  reputed  ownership,  they  would  still  be  exposed  to 
the  risk  of  being  carried  off  by  the  trustee  in  bankruptcy.  Another 
important  modification  was  introduced  by  this  section.  Formerly,  as 
goods  sold  but  undelivered  remained  the  property  of  the  seller,  he  was 
entitled  to  retain,  even  though  the  price  had  been  paid,  on  the  ground 
that  the  purchaser  was  indebted  to  him  on  some  other  account ;  and 
this  even  to  the  effect  of  preventing  a  sub-purchaser  from  obtaining 
delivery  (Mein  v.  Bogle  A  Co,y  Jan.  17,  1828,  6  S.  360 ;  Melrose  v. 
Hastiey  March  7,  1851,  13  D.  880).  While  the  law  as  now  altered  does 
not  interfere  with  the  seller's  right  to  retain  for  other  debts  or  obliga- 
tions in  a  question  between  him  and  the  first  purchaser,  it  excludes  this 
right  of  retention  if  the  original  purchaser  has  resold  the  subject  to  a 
second  purchaser  who  demands  delivery.  But  nothing  in  this  Act 
affects  the  seller's  right  of  retention  for  payment  of  the  price  of  the 
goods  sold,  or  such  portion  thereof  as  may  remain  unpaid,  or  for  per- 
formance of  the  obligations  or  conditions  of  the  contract  of  sale,  or  any 
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subject  perished,  it  perished  by  the  Roman  law  to  the 
buyer  (§  3,  Inst,  de  empt  et  vend.,  3,  23),  contrary  to  the 
rule,  Res  perU  domvno  ;  because  the  property  in  the  vendor 
was  considered  to  be  but  nominal,  he  being  obliged  to  trans- 
fer it  to  the  buyer.  Lord  Stair  doubts  whether  this  would 
hold  in  our  practice ;  i.  14,  §  7.  But,  whatever  ought  to  be 
the  rule  in  case  of  the  extinction  of  the  subject,  it  is  an 
agreed  point  that  the  hazard  of  its  deterioration  falls  on  the 
purchaser,  because  he  has  all  the  profits  arising  from  it 
after  the  sale.  On  the  other  hand,  it  is  certain  that  the  sub- 
ject itself  perishes  to  the  vendor :  (1)  If  it  should  perish 
through  his  fault,  or  after  his  undue  delay  to  deliver  it. 
(2)  If  a  subject  is  sold  as  a  fimgible,  and  not  as  an  indivi- 
dual or  corpus  (1.  36,  §  7,  cfe  coTitr.  empt.,  18, 1),  e.g.,  a  quan- 
tity of  farm-wheat,  sold  without  distinguishing  the  parcel  to 
be  delivered  from  the  rest  of  the  farm.  (3)  The  pericuLuin 
lies  on  the  vendor  till  delivery,  if  he  be  obliged  by  a  special 
article  in  the  contract  to  deliver  the  subject  at  a  certain 
place ;  Spence  v.  Onnieton,  Jan.  25, 1687,  M.  3153.(i) 

4.  The  vendor,  where  he  is  not  the  true  owner,  cannot 
by  delivery  transfer  to  the  purchaser  that  property  which 
was  not  his  to  give ;  but  the  purchaser,  in  respect  of  his 
bond  /idea,  makes  the  fruits  of  the  subject  his  own,  till  it  be 
evicted,  or  at  least  reclaimed  by  the  true  owner;  ii.  1,  §  14. 
And   as  warrandice  is  implied  in   all   sales,(A:)  the  vendor 

right  of  retention  competent  to  the  seller,  except  as  between  him  and 
such  subsequent  purchaser,  or  any  such  right  of  retention  arising  from 
express  contract  with  the  original  purchaser." — MoiR.  As  to  stoppage 
in  transitu,  see  Note  A  at  the  end  of  this  title. 

(%)  MUne  &  Co.  v.  Miller,  Feb.  1,  1809,  F.C.  Further,  if  something 
remains  to  be  done  by  the  seller  before  delivery,  e.g.,  weighing  a  mass 
when  the  price  depended  on  the  weight,  the  risk  remains  with  him  till 
that  operation  be  completed  (Hanson  v.  Meyer,  6  East  614 ;  Bugg  v. 
Minett,  11  East.  209,  2  Ross's  L.  C.  20,  30  ;  Hansen  v.  Craig  A  Eose, 
Feb.  4,  1859,  21  D.  432). 

(k)  "  In  every  contract  of  sale  there  was,  according  to  the  law  of  Scot- 
land, an  implied  condition  or  warranty  that  the  thing  sold  was  merchant- 
able and  fit  for  the  purpose  for  which  it  was  sold  ;  and  the  seller,  though 
quite  ignorant  of  the  latent  defect,  was  liable  if  it  should  turn  out  that 
the  ailicle  was  substantially  defective.  In  England,  on  the  contitiry,  in  a 
simple  contract  of  sale,  the  rule  was  that  the  maxim  caveat  emptor  applied 
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mast  make  the  subject  good  if  it  be  evicted ;  ii  3,  §  11. 
The  insufficiency  of  the  goods  sold,  if  it  be  such  as  would 

wherever  the  buyer  had  an  opportunity  of  examining  the  goods.    His 
eye,  according  to  the  common  phrase,  was  his  merchant,  and  the  seller 
was  not  liable  for  any  latent  defect  subsequently  discovered  by  him,  un- 
less there  was  an  express  warranty,  or  such  a  direct  representation  as  the 
law  construed  into  a  warranty.     The  law  of  Scotland  has  now  been 
assimilated  on  this  subject  to  the  law  of  England  by  the  Mercantile  Law 
Amendment  Act,  19  &  20  Vict.  c.  60.    The  seller  is  not  now  held  to  have 
warranted  the  quality  or  sufficiency  of  the  goods  sold  if  at  the  time  of  the 
sale  he  was  without  knowledge  that  they  were  defective  or  of  bad  quality. 
But  those  cases  are  excepted  where  he  gives  an  eicpress  warranty,  or 
where  he  sells  the  goods  expressly  for  a  particular  and  specified  purpose, 
without  express  warranty,  in  which  latter  case  he  is  held  to  have  war- 
ranted the  goods  as  fit  for  the  particular  purpose  specified.    English  cases 
illustrating  the  operation  of  the  general  rule  are  ParHn«on  v.  Lee,  2  East 
313,  2  Ross's  L.  C.  327  ;  StuaH  v.  WiUcins,  Douglas  20.   Illustrations  of 
the  exceptions  are  Jones  v.  Bright,  3  Moore  and  Payne  156,  2  Ross's 
L.  C.  343  ;  Laing  v.  Fidgeon,  6  Taunt.  108.     If  a  man  be  both  the 
manufacturer  and  seller  of  the  goods,  he  is  under  an  implied  warranty 
that  they  are  merchantable,  but  not  if  he  sells  goods  manufactured  by 
others  ;  Blutett  v.  Osborne,  1  Starkie  384  ;  Fisher  v.  Samuda,  1  Campb. 
190.    But  if  the  seller  be  fully  aware  of  the  purpose  for  which  the  goods 
are  required,  it  seems  that  it  makes  no  difference  as  regards  warranty 
whether  he  manufactured  them  or  not ;  Brown  v.  Edgington,  2  M.  & 
Gr.  279,  2  Ross's  L.  C.  375.    There  is,  however,  no  implied  warranty 
that  the  article  sold  is  suitable  for  the  buyer's  purpose  if,  instead  of 
ordering  it  to  be  made  for  a  purpose  which  he  describes,  he  buys  a  well- 
known  article  of  which  the  seller  is  the  patentee  ;  Chanter  v.  Hopkins, 
4  M.  &  W.  399,  2  Ross's  L.  C.  368.    The  alteration  in  the  MercantUe 
Law  Amendment  Act  in  no  way  protects  the  seller  in  the  case  of  repre- 
sentations by  him  as  to  the  quality  of  the  goods  which  he  knows  to  be 
untrue.    But  apart  from  such  knowledge,  the  incorrectness  of  the  repre- 
sentation will  not  by  itself  invalidate  the  sale.    The  rule  caveat  emptor 
will  apply ;  Ormrod  v.  Huth,  14  W.  &  M.  651,  2  Ross's  L.  0.  4ia    An 
express  warranty  must  be  made  good  to  the  letter,  whether  the  qnality 
warranted  be  material  or  not ;  Budd  v.  Fairmaner,  8  Bingham  38,  2 
Ross's  L.  C.  434.    On  the  other  hand,  an  express  warranty  confined  to  a 
particular  point  constitutes  an  implied  exclusion  of  warranty  of  eveiy 
other  quality ;  i^." — MoiB  ;  t.e.,  of  other  special  qualities,  but  not  of 
fitness  for  the  purposes  for  which  the  goods  were  sold  (Cooper  S  Avei  ▼. 
Clydesdale  Shipping  Co.,  March  19, 1863, 1  Macph.  677).    In  every  con- 
tract to  supply  goods  of  a  specified  description  which  the  buyer  has  no 
opportunity  of  inspecting,  the  goods  must  not  only  in  fietct  answer  the 
specified  description,  but  must  also  be  saleable  or  merohantaUe  under 
that  deeciiption  (Jones  ▼.  Just,  3  L.  B.  Q.  B.  197X 
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have  hindered  the  purchaser  from  bu3ring(Q  had  he  known 
it,  and  if  he  quarrels  it  recently,  founds  him  in  an  action 
(actio  redkibitoria)  for  annulling  the  contract  If  the  defect 
was  not  essential,  he  was  by  the  Roman  law  entitled  to  a 
proportional  abatement  of  the  price,  by  the  action  qwiTvti 
minoria.  But  as  our  practice  does  not  allow  sales  to  be  re- 
duced on  account  of  the  disproportion  of  the  price  to  the 
value  of  the  subject,  it  is  probable  that  it  would  also  reject 
the  action  qvxiTiti  minoria.  A  vendor  who  covenants,  by  a 
pdctv/m  de  retrovendendo,  for  a  right  to  redeem  the  subject 
within  a  certain  time,  cannot  after  that  time  be  restored 
against  his  delay  by  oflfering  the  redemption-money,  as  a 
reverser  in  a  wadset  might  do  before  declarator ;  for  in  sales 
an  adequate  price  is  presumed  to  be  given  to  the  vendor,  and 
so  there  is  nothing  penal  in  the  irritancy ;  ii.  8,  §  5.  Permu- 
tation differs  from  a  sale  chiefly  in  this,  that  in  permutation 
one  subject  is  to  be  given  in  barter  or  exchange  for  another ; 
whereas  the  price  in  a  sale  consists  of  current  money. 

6.  Location  is  that  contract  where  an  hire  is  stipulated 
for  the  use  of  things,  or  for  the  service  of  persons.  It  may, 
without  impropriety,  be  considered  as  a  species  of  sale,  in 
which  the  subject  sold  is  the  use  or  service,  and  the  price  is 
the  hire,  which,  as  in  a  proper  sale,  generally  consists  of 
money.  He  who  lets  his  work,  or  the  use  of  his  property, 
to  hire,  is  the  locator  or  lessor ;  and  the  other  the  conductor 
or  lessee.(m)     In  the  location  of  things  the  lessor  is  obliged 

(Q  A  party  who  objects  to  goods  sent,  either  on  the  ground  that  they  are 
not  equal  to  sample,  or  that  they  are  unmerchantable,  is  strictly  bound,  as 
soon  as  he  discovers  the  defect,  or  might  by  timeous  examination  discover 
it,  to  intimate  this  to  the  seller  and  return  the  goods,  or  to  intimate  that 
he  holds  them  for  the  seller's  behoo£  While  objecting  to  the  goods,  he 
may  on  no  account  retain  them  for  some  other  purpose,  e.^.,  to  meet  a 
supposed  claim  of  damages  {Padgett  v.  M^Nair,  Nov.  24,1852, 16  D.  76). 
The  appropriation  of  any  portion  of  the  goods  by  the  buyer  will  bar  his 
claim  to  reject  the  rest  {Ransan  v.  MitcheUy  June  3,  1845,  7  D.  813). 

(m)  "  In  location  the  right  of  property  does  not  pass,  nor  the  risk. 
If  the  thing  lent  perishes,  it  perishes  to  the  owner,  unless  the  loss  or  the 
injury' is  traceable  to  the  misconduct  of  the  lessee.  And  if,  without 
blame  on  the  part  of  the  lessee,  the  subject  has  been  partially  injured, 
he  will  be  entitled  to  a  deduction  from  the  hire  proportioned  to  the 
injury  which  he  sustains  by  its  diminished  use  or  enjoyment.    The 
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to  deliver  the  subject  fitted  to  the  use  it  was  let  for ;  and  Obligatloiis  on 

-       -  ,  ,        the  lessor  and 

the  lessee  must  preserve  it  carefully,  put  it  to  no  other  lessee. 
1180,(71)  and,  after  that  is  over,  restore  it.  Where  a  workman  (15^  xg) 
or  artificer  lets  his  labour,  if  the  work  is  either  not  performed 
according  to  contract,  or  if  it  be  insuflScient,  even  firom  mere 
iinskilfulness,  he  is  liable  to  his  employer  in  damages  (1.  9, 
§  6,  locat  19,  2) ;  for  he  ought  not  as  an  artificer  to  have 
undertaken  a  work  to  which  he  was  not  equal,  (o)     A  servant 

hirer  ib  liable  only  for  ordinary  diligence.  But  he  is  responsible,  not 
only  for  his  own  negligence,  but  for  that  of  his  family  or  servants.  The 
rule  must  be  taken,  however,  with  this  limitation,  that  the  master  is 
only  liable  where  the  servant  in  the  cours6  of  his  proper  employment 
accidentally  injures  the  subject  lent,  not  where  he  wantonly  and  mali- 
ciously does  so.  This  is  a  delict  for  which  he  and  not  his  master  is  re- 
sponsible (Story  on  Bailments,  p.  394).  Though  the  hirer  is  not  boond 
to  restore  the  article  if  it  has  perished  without  any  negligence  on  his 
part,  the  law  very  naturally  throws  on  him  the  proof  that  there  was  no 
negligence,  because,  being  in  possession  of  the  article,  he  alone  can  have 
the  means  of  knowing  under  what  circumstances  the  injury  took  place." 
— Mora. 

(n)  "  Baron  Hume  in  his  Lectures  refers  to  M'Fherson  v.  Suiherhnd, 
Jan.  15, 1791  (Hume  296),  where^a  person  who  had  hired  a  horse  for 
riding,  and  had  put  him  into  a  plough,  where  he  met  with  injury,  was 
found  liable  in  damages ;  and  to  a  similar  judgment  in  Shaw  v. 
Donaldson,  June  5,  1790  (Hume  297).  If  I  hire  a  horse,  said  Baron 
Hume,  to  go  to  a  certain  distance,  and  carry  it  farther,  where  it  meets 
with  some  accident,  I  am  liable  for  the  price.  And  the  same  if  a  horse 
be  hired  to  carry  a  certain  weight,  and  a  greater  load  is  imposed  on  him. 
Thus,  one  who  had  hired  a  carrier's  horse  to  carry  sixteen  stone,  and 
instead  of  that  made  him  carry  twenty,  in  consequence  of  which  over- 
loading the  horse  died,  was  decerned  to  pay  the  price  (Stralon  v. , 

1610,  M.  3148).''— MoiR. 

(0)  *'  An  agent  holds  himself  out  as  possessing  competent  skill  in  law, 
the  maker  of  a  machine  or  a  mathematical  instrument  in  engineering  or 
knowledge  of  the  science  required  for  its  construction.  The  employer  in 
such  a  case,  it  has  been  said,  buys  both  his  labour  and  his  judgment.  But 
it  is  ordinary  and  not  extraordinary  skill  which  the  person  employed  pro- 
fesses to  give ;  spondetperitiamy  but  not  an  extraordinary  or  unusual  degree 
of  knowledge  of  his  art  or  profession.  And  if  the  operation  to  be  performed 
is  complicated  and  difficult,  a  professional  man  exercising  the  best  of  his 
ability  will  not  be  liable  for  failure.  In  Chant  v.  M^Leay,  Jan.  1, 1791, 
Bell's  Cases  319,  an  action  of  damages  for  incorrectly  completing  a  title 
to  a  debt  as  a  ground  of  adjudication,  it  was  held  that  as  the  point  waa 
one  of  nicety,  and  as  the  objection  to  the  title  had  at  first  been  repelled  by 


336  OP  OBLIGATIONS  AND  CONTRACTS  [R  III. 

hired  for  a  certain  term  is  entitled  to  his  full  wages,  though 
from  sickness,  or  other  accident,  he  should  be  disabled  for  a 
part  of  his  time ;  but  if  he  die  before  the  term,  his  wages 
are  only  due  for  the  time  he  actually  served.  If  a  master 
dies,  or  without  good  reason  turns  oflF,  before  the  term,  a 
servant  who  eats  in  his  house,  the  servant  is  entitled  to  his 
full  wages,  and  to  his  maintenance  till  that  term.  And,  on 
the  other  part,  a  servant  who  without  ground  deserts  his 
service,  forfeits  his  wages  and  maintenance,  and  is  liable 
to  his  master  in  damages.(2))  The  doctrine  of  location  of 
lands  is  already  explained ;  ii.  6,  §  8  6^  seq. 
Society.  g.  Society,  or  copartnership,  is  a  contract  whereby  the 

(18, 19)  several  partners  agree  concerning  the  communication  of  loss 
and  gain  arising  from  the  subject  of  the  contract.  It  is 
formed  by  the  reciprocal  choice  that  partners  make  of  one 
another;  and  so  is  not  constituted  in  the  case  of  co-heirs 
or  of  several  legatees  in  the  same  subject.  A  copartnership 
may  be  so  constituted  that  one  of  the  partners  shall,  either 
from  his  sole  right  of  property  in  the  subject  or  from  his 
superior  skill,  be  entitled  to  a  certain  share  of  the  profits, 
without  being  subjected  to  any  part  of  the  loss.(g)    But  a 

the  Court,  the  agent  was  not  liable.  On  the  other  hand,  where  there  is 
an  establlBhed  rule  from  which  the  agent  has  chosen  to  deviate,  he  Will  be 
liable  for  the  consequences  of  his  mistake ;  see  Bell's  Com.  i  460." — MoiR. 
In  other  words,  a  law-agent  is  liable  in  damages  for  want  of  skill  or  error 
in  law,  but  only  where  the  want  of  skill  or  error  is  gross.  The  question 
whether  the  want  of  skill  or  negligence  is  of  this  character  can  only  be 
judged  of  by  the  special  circumstances  of  each  case ;  but  the  general  rule 
,  seems  to  be,  that  a  law-agent  is  not  thus  liable  unless  his  negligence  or 
imskUfulness  has  been  so  great  that  "  no  man  would  be  held  entitled  to 
ezerdse  the  profession  if  he  had  not  better  knowledge,**  or  unless  he  has 
acted  contrary  to  "  what  is  clearly  laid  down  in  books  of  practice ''  (Cooks 
▼.  Falconef's  Reprs,,  Nov.  26,  1850,  13  D.  157  ;  LandeU  v.  Ptirwa,  May 
27, 1842,  4  D.  1300,  rev.  March  10, 1845,  4  Bell  46  ;  Frame  v.  HaH  and 
Hodge,  June  9, 1836,  14  S.  914,  aff.  June  18,  1839,  M*L.  &  Rob.  595  ; 
Eamilton  v.  Emslie^  Nov.  27,  1868,  7  Macph.  163). 

(j>)  See  further  as  to  the  Law  of  Master  and  Servant,  Note  B  at  the 
end  of  this  title. 

(q)  This  relates  to  the  obligations  of  the  partners  irUer  se.  "  As  re- 
gards the  public,  though  there  may  be  no  written  contract,  a  party  may 
become  liable,  either  from  acting  as  a  partner,  or  passively  by  allowing 
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society  where  one  partner  is  to  bear  a  certain  proportion  oiSoddoM 
loss  without  being  entitled  to  any  share  of  the  profits,  is       "*^ 
justly  reprobated.    All  the  partners  are  entitled  to  shares  of 
profits  and  loss  proportioned  to  their  several  stocks,  where 
it  is  not  otherwise  covenanted.(r) 

7.  As  partners  are  united  fi'om  a  ddectua  personcB,  in  a  Obligations  on 
kind  of  brotherhood,  no  partner  can,  without  a  special  power    ®  '^^^' 

(22,  20,  21) 

his  name  to  be  used  ('holding  out '),  or  participating  in  tlie  profits  of  the 
business,  though  his  name  should  not  be  used,  or  even  by  an  agreement 
to  receive  a  share  of  profits,  though  no  profit  has  been  actually  drawn. 
Where  a  party  was  to  receive  an  annuity  which  was  to  bear  a  proportion 
to  the  profits,  this  was  held  equivalent  to  sharing  in  the  profits  themselves. 
But  so  fine  are  the  distinctions  on  this  subject,  at  least  in  England,  that  it 
has  at  the  same  time  been  decided  that  it  is  not  sufilcient  to  make  a  man 
a  dormant  partner  that  he  was  paid  for  his  labour  not  a  share  of  the  pro- 
fits, but  a  sum  proportioned  to  the  profits,  having  no  share  of  the  capital 
(Hamper J  17  Ves.  412)." — Mom.  Many  difficult  questions  have  been 
removed  by  28  &  29  Vict.  c.  86,  which  enacts  that  a  person  shall  not  be 
constituted  a  partner  by  lending  money  on  a  contract  in  writing  that  the 
interest  shall  vary  with  the  profits,  or  that  the  lender  shall  receive  a  share 
of  the  profits  (§  1) ;  or  by  a  contract  for  his  remuneration  as  a  servant  or 
agent  by  a  share  of  profits  (§  2) ;  or,  being  widow  or  child  of  a  deceased 
partner  of  a  trader,  by  receiving  by  way  of  annuity  a  portion  of  the  profits 
of  such  trader  (§  3)  ;  or  by  receiving  by  way  of  annuity  a  portion  of  the 
profits  of  any  business  in  consideration  of  the  sale  of  the  goodwill  of 
such  business  (§  4) ;  but  in  the  event  of  the  bankruptcy  or  insolvency  of 
the  trader,  such  a  lender  or  vendor  of  a  goodwill  is  not  entitled  to  recover 
the  principal  or  interest  of  his  loan,  or  profits  stipulated,  till  the  claims 
of  other  onerous  creditors  have  been  satisfied  (§  5). 

(r)  Formerly,  when  disputes  arose  as  to  the  amount  of  each  partner's 
share,  the  Court  proceeded  on  the  presumption  of  equality,  giving  effect, 
however,  to  any  circumstances  inferring  a  different  agreement  (M^Whifter 
V.  ChUhriej  1822, 1  S.  295,  Hume  760  ;  Struthers  v.  Bojt,  May  19,  1826, 
2  W.  &  S.  153).  Now,  perhaps,  it  is  more  correct  to  say  that  this  is  a 
proper  jury  question,  and  that  the  presumption  of  equality  will  receive 
efifect  only  in  the  absence  of  evidence  to  the  contrary  (CampbelTs  Tn.  v. 
Thomson,  May  26,  1829,  7  S.  650,  rev.  Feb.  14, 1831,  6  W.  &  S.  16  ; 
Aberdeen  Bank  v.  Clark,  Nov.  29, 1859, 22  D.  44).  Where  there  is  not  an 
express  stipulation  to  that  effect,  no  partner  has  a  claim  against  the 
company  for  an  extra  aUowance  or  extra  share  of  profits,  although  his 
services  or  trouble  in  the  business  have  greatly  exceeded  those  of  the 
other  partners  (Beath  v.  Campbell,  Bivers,  S  Co.,  Dec.  2,  1824,  3  S.  251, 
rev.  March  3, 1825,  2  W.  &  S.  25  ;  WWMrUr,  eU.). 
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contained  in  the  contract,(a)  transfer  any  part  of  his  share 
thdrpowento  to  another.  Where,  therefore,  a  third  person  is  assumed  by 
^'  a  partner,  such  assumption  forms  a  separate  contract  betwixt 
the  assumer  and  the  assumed,  limited  to  the  share  of  the 
partner  assuming,  and  in  which  the  others  have  no  concern. 
Upon  the  same  principle,  all  benefit  procured  by  one  of  the 
partners  to  himself,  in  a  matter  that  naturally  falls  under 
the  copartnership,  accrues  to  the  whole  {Inglia  v.  AvMine, 
March  26,  1624,  M.  14,562)  ;{t)  and  no  partner  is  accountable 
for  an  error  in  maiiagement  arising  from  the  want  of  a 
larger  share  of  prudence  or  skill  than  he  was  truly  master  o£ 
8.  All  the  partners  are  bound  in  aolidum  by  the  obliga- 
tion of  any  one  of  them,  if  he  subscribe  by  the  firm  or  social 
name  of  the  company;  unless  it  be  a  deed  that  £Edls  not 
under  the  common  coiurse  of  administration,  as  if  a  partner 
should  take  upon  him  to  refer  a  company  claim  to  an  arbiter ; 
Lurnisdaime  v.  Gordon,  Nov.  1728,  M.  14,567.(u)    Each  part- 


they  are  all 
bound  in  moH- 
dum  for  the 
company's 
debtiu 

(20,  23,  24) 


(«)  Such  a  stipulation  was  held  valid  in  Warner  v.  Cunningham, 
1798,  M.  14,603,  aff.  3  Dow  76. 

(t)  This  case  shows  that  the  rule  applies  even  where  the  acquisition  is 
made  with  the  partner's  own  funds  and  in  his  own  name.  An  instructive 
example  of  this  principle  occurred  in  Fender,  Ac,  v.  HamUton  (July  20, 
1864,  2  Macph.  1428),  where  a  partner  in  a  joint  adventure,  stipulating 
for  a  commission  from  a  tradesman  to  whom  he  gave  an  order  on  behalf 
of  the  partnership,  was  held  bound  to  accoxmt  to  other  partners  for  the 
sums  so  obtained. 

(ii)  While  the  partner  of  a  trading  firm  may  contract  obligations  on 
behalf  of  the  firm  by  making  or  indorsing  bills  or  notes,  or  by  bonowing 
money  (Blair  Iron  Co.  v.  Alison,  August  13, 1866, 18  D.,  H.  L.,  49,  27 
Jur.  614 ;  Dewar  v.  Miller,  1766,  M.  14,669^  no  obligation  will  be  effect- 
ual against  the  company  if  it  be  obviously  out  of  the  sphere  of  the  com- 
pany's business  (Blair  Iron  Co,,  supray  Kennedy,  Dec.  22, 1814,  F.C.);  or 
if  the  creditor  knows  that  in  entering  into  the  transaction  the  partner 
with  whom  he  deals  is  abusing  or  exceeding  his  implied  agency  or  his 
express  powers  under  the  constitution  of  the  firm  (Miller  v.  Douglas,  Jan. 
22,  1811,  F.C. ;  Johnston,  Sharp,  &  Co.  v.  Phillips,  July  24,  1822,  1  S. 
App.  244  ;  Blair  v.  Bryson,  June  11,  1835,  13  S.  901  ;  MLeod  v.  Tosh, 
June  30,  1836, 14  S.  1058);  but  if  the  creditor  acts  in  bond  fide,  the  com- 
pany is  bound  even  by  the  fraud  of  its  partner,  in  the  line  of  its  business 
(Miller  v.  Douglas,  supra;  Sandilande  v.  Marsh,  2  B.  &  Aid.  673, 
3  Ross*  L.  C.  463 ;  Swan  v.  Steele,  7  East.  209,  3  Ross*  L.  C.  459.  See 
also  Jardine's  Trustees  v.  Carron  Co.,  May  27,  1864,  2  Macph.  1801). 
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ner  is  obliged  to  advance  the  sums  necessary  for  carrying 
on  the  common  affairs  according  to  his  share;  and  he  is 
entitled  to  the  reimbursement  of  the  sums  he  has  expended, 
or  of  the  loss  he  has  sustained,  on  that  company's  account, 
out  of  the  common  stock ;  and  if  that  £el11s  short,  the  other 
partners  are  liable  in  solidv/m  to  make  up  the  loss,  he  bear- 
ing his  own  proportion  thereof  The  company  effects  are 
the  common  property  of  the  society,  subjected  to  its  debts ; 
so  that  no  partner  can  claim  a  division  thereof,  even  after 
the  society  is  dissolved,  till  these  are  paid.  And  conse- Howfarapart- 
quently,  no  creditor  of  a  partner  can,  by  diligence,  carry  to  JS^towTby 
himself  the  property  of  any  part  of  the  common  stock  in  creditors, 
prejudice  of  a  company  creditor ;  but  he  may,  by  arrestment, 
secure  his  debtor  s  share  in  the  company's  hands,  to  be  made 
forthcoming  to  him  at  the  close  of  the  copartnership,  in  so 
far  as  it  is  not  exhausted  by  the  company  debts.(aj) 

9.    Society  being    founded  in  the    mutual    confidence  Society  expires 
among  the  aocii  is  dissolved,  not  only  by  the  renunciar  ^^  ^^^ 
tion,(y)  but  by  the  death  of  any  one  of  them,  if  it  be  not       (25-28) 

(x)  **  A  firm  validly  conBtituted  is  considered  by  the  law  of  Scotland 
a  separate  person  from  any  of  the  individuals  forming  the  partnership ;  it 
contracts  and  is  bound,  it  may  pursue  and  defend  in  the  company's  name 
(except  where  it  has  merely  a  descriptive  name,  such  as  the  Carron  Iron 
Company)  without  giving  the  name  of  any  of  the  partners  ;  the  stock 
belonging  to  it  is  answerable  primarily  for  company  obligations ;  and  the 
individual  partners  are  simply  guarantees  or  cautioners  for  the  company, 
so  that,  although  an  ultimate  liability  attaches  to  them  in  that  character, 
the  company  and  the  company's  estate  must  be  first  discussed,  for  it  does 
not  appear  that  the  provision  in  the  Mercantile  Law  Amendment  Act, 
which  enables  a  creditor  to  go  against  a  cautioner  without  discussing  the 
principal,  was  intended  to  apply  to  the  case  of  companies  and  individual 
partners.  But  as  no  diligence  can  be  directed  against  the  ideal  body 
which  forms  the  company,  the  diligence  following  on  decreet  obtained 
against  the  company  must  necessarily  be  directed  against  the  individual 
partners ;  and  accordingly,  where  letters  of  homing  have  been  obtained 
against  a  company,  a  charge  given  to  the  individual  partners  is  com- 
petent {Thomson  v.  Lidddl,  July  2,  1812,  F.C.)."— Mom. 

(y)  "  In  Scotland  there  must  in  all  cases  be  public  annoxmcement  of 
the  dissolution,  or  else  the  copartnery  subsists  so  fj&r  as  third  parties  are 
concerned  {DoUgkish  and  Fkming  v.  Sorley^  May  24^  1791,  M.  14,695, 
Hume  746,  Bell's  Ca.  487).  In  England,  where  a  dormant  partner  rettrea, 
he  is  not  liable  for  the  subsequent  obligations  of  the  firm,  even  though 


tion. 
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otherwise  specially  covenanted;  L  65,  §  9,  pro  aodo  (17, 
or  renniieia-  2).  A  partner  who  renounces  upon  un£Edr  views,  or  at  a 
critical  time  when  his  withdrawing  may  be  fatal  to  the 
society,  looses  his  partners  from  all  their  engagements  to 
him,  while  he  is  bound  to  them  for  all  the  profits  he  shall 
make  by  his  withdrawing,  and  for  the  loss  arising  thereby 
to  the  company ;  §  4,  Inst,  de  societcUe,  3,  25.{z)  Not  only 
natural,  but  civil  death,  e.g.,  arising  from  a  sentence  inflict- 

notice  be  not  given  to  parties  dealing  with  the  firm,  and  ignorant  that  he  is 
a  partner(Cbreer  v.  WhaUey,  1 B.  &  AL 11, 3  Ross's  L.  C.  635).  In  Scotland, 
on  the  contrary,  even  in  the  case  of  a  dormant  partner,  notice  of  dissolu- 
tion must  be  given  to  the  parties  dealing  with  the  firm,  just  as  in  the  case 
of  an  ostensible  x>artner  (ohUer  in  Kay  v.  FoUoh,  Jan.  27,  1809,  F.C.). 
But  the  rule  of  the  law  of  England,  as  laid  down  by  Lord  Kenyon  in 
Evara  v.  Drum/numd,  4  Esp.  89,  appears  more  reasonable, — ^that  in  the 
case  of  a  latent  partner  retiring,  it  was  incumbent  on  the  plaintiff  to  show 
that  he  was  ever  publicly  known  in  the  partnership,  as  there  must  be 
some  publicity  of  his  situation  to  which  the  plaintiff  might  be  presumed 
to  trust,  otherwise  he  could  only  be  charged  during  the  time  he  was 
actually  a  partner  and  was  receiving  the  emoluments  and  profits  of  the 
business.  If  no  term  of  endurance  has  been  specified,  the  copartnery  may 
be  dissolved  at  any  time  by  the  withdrawal  of  any  of  the  partners ;  and 
this  has  been  carried  so  far  that  even  reasonable  notice  of  dissolution  is  not 
required,  though  the  partnership  will  continue  till  all  antecedent  con- 
tracts or  obligations  previously  entered  into  shall  be  implemented 
(Feaeack  v.  Peacock,  3  Ross's  L.  C.  607, 16  Yea.  49 ;  Cmwshay  v.  MctuU, 
1  Swans.  496  ;  Marshall  v.  MarshaU,  Jan.  26,  1815,  and  Feb.  23,  1816, 
F.C.).  Even  without  voluntary  dissolution,  and  before  the  actual  expiry 
of  the  contract,  a  dissolution  may  be  decreed  by  a  court  of  equity  ;  as, 
for  instance,  where  one  of  the  copartners  has  been  guilty  of  fraud,  or  of 
rash  and  reckless  speculation  in  the  conduct  and  business  of  the  copartner- 
ship {Orawthay  v.  MomU,  1  Swans.  495,  Tudor's  L.  C.  310 ;  WaUr»  v. 
Taylor,  2  V .  &  Bea.  299,  Tudor's  L.  C.  329).  In  England  the  marriage 
of  a  female  partner  dissolves  the  partnership  (Nerot  v.  Bumand,  4  Russ. 
247).'*— Mora. 

(s)  Professor  BeU  somewhat  restricts  this  rule,  and  adds  : — ^*  It  will 
not  be  permitted  to  a  partner  by  dissolving  a  partnership  to  gain  for  him- 
self a  purchase  which  the  company  was  about  to  make,  or  to  secure  the 
benefit  of  a  lease  held  by  the  company,  and  about  to  expire.  For  although 
in  such  cases  the  dissolution  cannot  be  prevented,  the  beneficial  effects  of 
it  will  be  communicated  to  the  partnership  ;  the  acquisition  will  be  lield 
as  partnership  property  at  the  time  of  the  dissolution  "  (BeU's  Com.  ii. 
632  ;  Featherstonhavgh  v.  Fenwick,  17  Ves.  298,  3  Ross's  L.  C.  615  ; 
M'Niven  v.  Peffers,  Dec.  2,  1868,  7  Macph.  181). 
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ing  capital  punishment,  makes  one  incapable  to  perform  the 
duties  of  a  partner,  and  consequently  dissolves  the  society. 
In  both  cases,  of  death  and  renunciation,  the  remaining 
parties  may  continue  the  copartnership,  either  expressly,  by 
entering  into  a  new  contract,  or  tacitly,  by  carrying  on  their 
trade  as  formerly.(a)  Though  this  contract  was  dissolved  It  iB^«)lved 
by  the  Roman  law  egestate,  by  the  bankruptcy  of  any  of  the 
partners  (1.  4,  §  1,  pro  soc.,  17,  2) ;  yet,  by  our  practice,  if, 
after  the  goods  are  bought  on  the  company's  credit,  one  of 
the  partners  should  fail,  the  rest  cannot  pocket  up  the  whole 
profits  on  pretence  that  they  run  the  whole  risk ;  PaUraon 
V.  Grant,  July  1749,  M.  14,578.(6)  Public  trading  com- 
panies are  now  every  day  constituted  with  rules  very  diflferent 
from  those  which  either  obtained  in  the  Roman  law  or 
at  this  day  obtain  in  private  societies.  The  proprietors  or 
partners  in  these,  though  they  may  transfer  their  shares,  . 
cannot  renounce,  nor  does  their  death  dissolve  the  company, 


(a)  "  It  is  not,  however,  the  same  partnership  which  the  remanent 
partners  continue,  but  a  new  firm  "  (Bell*s  Com.  ii.  631). 

(6)  "  Insolvency  of  a  partner  does  not  of  itself  dissolve  a  company,  nor 
even  bankruptcy  under  the  Act  1696  ;  but  either  constitutes  a  groxmd  for 
dissolution  by  judicial  sentence.  Sequestration,  as  it  transfers  to  the 
trustee  for  creditors  all  the  rights  of  the  partner,  is  held  to  operate  a  dis- 
solution ;  and  Mr.  Bell  (Com.  ii.  634)  is  of  opinion  that  the  same  effect 
would  follow  from  a  trust-deed  for  behoof  of  creditors.  Insanity  does  not 
ipio  facto  dissolve  a  partnership,  but  is  a  good  ground  on  which  a  court 
will  interfere  to  dissolve  a  partnership.  On  the  cdssolution  of  any  ordinary 
copartnery  from  any  cause,  if  the  contract  itself  does  not  provide  for  the 
mode  of  winding  up,  to  which  effect  the  company  must  subsist  even  after 
dissolution,  the  surviving  or  solvent  partners  are  entitled  to  act ;  or  if  any 
just  objections  exist  against  them,  a  neutral  party  will  be  appointed  by 
the  Court  for  that  purpose ;  and  if  sequestration  be  necessary,  it  will  be 
granted  on  the  petition  of  the  surviving  partners.  If  no  special  stipula- 
tion has  been  made  in  the  contract  as  to  the  way  in  which  the  interest  of 
the  representatives  of  a  deceasing  or  retiring  partner  is  to  be  ascertained 
on  dissolution,  the  value  of  such  interest  is  to  be  ascertained,  not  by  a 
valuation,  but  by  bringing  the  whole  stock  and  effects  of  the  company 
to  sale ;  although  this  may  be  attended  with  mu^ch  inconvenience  and 
even  loss  to  the  surviving  partners  anxious  to  carry  on  the  old  business 
under  a  renewed  partnership  (Crawshay  v.  CoUinSj  July  26, 1808, 16  Ves. 
218,  Bell's  Pr.  379)."— MoiB.  See  as  to  compensation  in  partnership 
questions,  Note  C  at  end  of  title. 
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but  the  share  of  the  deceased  descends  to  his  representa- 
tive.(c) 
^^^bo^  10.  A  joint  trade  is  not  a  copartnership,  but  a  momentaiy 
oopM^ieiy.  contract,  where  two  or  more  persons  agree  to  contribute  a 
(29)  sum  to  be  employed  in  a  particular  course  of  trade,  the  pro- 
duce whereof  is  to  be  divided  among  the  adventurers,  ac- 
cording to  their  several  shares,  after  the  voyage  is  finished. 
If,  in  a  joint  trade,  that  partner  who  is  intrusted  with  the 
money  for  purchasing  the  goods,  should,  in  place  of  paying 
them  in  cash,  buy  them  upon  credit,  the  furnisher,  who  fol- 
lowed his  faith  alone  in  the  sale,  has  no  recourse  against  the 
other  adventurers ;  he  can  only  recover  from  them  what  of 
the  buyer's  share  is  yet  in  their  hands.  Where  any  one  of 
the  adventurers  in  a  joint  trade  becomes  bankrupt,  the 
others  are  preferable  to  his  creditors  upon  the  common  stock, 
as  long  as  it  continues  undivided,  for  the  relief  of  all  the 
engagements  entered  into  by  them  on  account  of  the  adven- 
ture ;  Crs.  of  Macaui  v.  Ramsay,  Jan.  11, 1740,  M.  14,608.((i) 

(e)  See  as  to  Joint  Stock  Companies,  Note  D  at  the  end  of  this  title. 

((2)  The  differences  between  partneiship  and  joint  trade  are  here  in- 
accurately stated,  and  indeed,  by  the  latest  writer,  the  distinction  has 
been  altogether  rejected  (Clark  on  Partnership,  p.  40).  ''  Joint  trade  being 
simply  a  limited  partnership,  it  is  regulated  within  the  limits  embraced 
by  it  by  the  rules  applicable  to  partnership,  whether  during  its  existence 
or  in  winding  up.  The  partners  are  liable  nngtUi  in  aoHd/wny  each  has 
the  power  of  acting  and  binding  the  concern  within  the  proper  limits  of 
the  adventure  ;  the  stock  and  property  of  the  concern  is  common,  and  the 
creditors  of  the  joint  adventure  are  preferable  on  such  stock  to  the  credi- 
tors of  the  individual  adventurers ;  and  on  the  termination  of  the  adven- 
ture the  stock  and  estate  is  divisible,  according  to  the  same  rules  as  regulate 
the  division  on  a  dissolution  of  partnership.  The  chief  point  of  difference 
is, '  That  unless  where  the  joint  concern  is  avowed,  and  a  credit  raised  on 
the  combined  responsibility,  the  liability,  being  the  result  of  a  partnership 
which  was  not  relied  on  as  regulating  the  credit,  the  limits  of  the  contract 
are  fixed  by  the  actual  agreement  of  the  parties*  (Bell's  Com.  ii  649).  To 
this  it  may  be  added,  that  whereas  in  partnership  the  coneem  is  bound  for 
purchases  made  by  one  partner  for  the  firm,  if  fairly  within  the  scope  of 
the  company's  transaction,  even  though  he  may  have  applied  the  articles 
for  his  own  behoof^  yet  in  joint  adventure  the  adventure  is  not  liable  un- 
less the  furnishings  have  been  in  rem  versum  of  the  joint  concern.  So  at 
least  the  doctrine  was  stated  by  Lord  President  Campbell  in  Wiihersy 
Birchf  A  Co,  v.  Cowan  (Nov.  16, 1790,  Bell's  Com.  ii.  650),  who  said  : — 
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11.  Mandate  is  a  contract  by  which  one  employs  another  Mandate. 
to  manage  any  business  for  him ;  and  by  the  Roman  law  it       (31^) 
must  have  been  gratuitous.(6)     It  may  be  constituted  tacitly, 
by  one's  suflfering  another  to  act  in  a  certain  branch  of  his 
affairs  for  a  tract  of  time  together  without  challenge.     The 
mandatary  is  at  liberty  not  to  accept  of  the  mandate ;  and  Obligatione 

i_*  iinii  1  11  ^^  too  manda* 

as  nis  powers  are  solely  founded  on  the  mandants  com-taiy. 
mission,  he  must,  if  he  undertakes  it,  strictly  adhere  to  the 
directions  given  him ;  nor  is  it  a  good  defence  that  the 
method  he  followed  was  more  rational ;  for  in  that  his  em- 
ployer was  the  proper  judge.  Where  no  special  rules  are 
prescribed,(gr)  the  mandatary,  if  he  acts  prudently,  is  secure, 
whatever  the  success  may  be ;  and  he  can  sue  for  the  recovery 
of  all  the  expenses  reasonably  disbursed  by  him  in  the 
execution  of  his  office. 


*  Erskine's  distinction  means,  that  in  proper  copartnery  socii  are  liable  for 
the  actings  of  each  other,  even  where  not  in  rem  versum,  while  joint  ad- 
ventorers  are  so  liable  only  for  furnishings  actually  made  to  the  concern.' 
As,  in  the  absence  of  any  avowed  firm,  the  conditions  of  the  joint  adven- 
ture as  arranged  between  the  parties  themselves  receive  effect  with  dU  their 
limitations f  the  liability  of  the  joint  adventurers  may  be  limited,  where 
according  to  the  ordinary  rules  of  partnership  there  would  have  been  a 
imiversal  responsibility.  So  it  was  held,  in  the  case  of  furnishing  of  com 
and  hay  to  horses  at  a  particular  stage  on  the  run  of  a  stage-coach,  that  as 
by  the  precise  limits  of  the  agreement  the  horsing  of  each  stage  was  left  to 
individuals,  the  liability  lay  only  with  the  proprietors  of  the  horses  of  that 
stage  to  which  the  provender  had  been  supplied  (Barton  v.  Hanson,  2 
Camp.  97, 2  Taunt  49).  The  same  rule  was  applied  where  a  concern  for 
coaching  was  found  not  liable  for  the  rent  of  an  office  which  had  been 
taken  by  one  of  the  partners,  and  which  he  used,  but  not  exclusively,  for 
the  sale  of  the  coach-tickets  {Jardine  v.  WFarlane,  Feb.  16, 1828, 6  S.  664). 
If  the  goods  had  been  ordered  before  the  contract  of  joint  adventure  is 
entered  into,  there  is  no  liability  on  the  part  of  the  joint  adventure,  or 
of  any  one  but  the  party  ordering  the  goods,  though  they  may  be  after- 
wards brought  into  the  stock  of  the  joint  adventure  (Bell's  Com.  iL  652).'' 
— Mont. 

{e)  See  Bell's  Pr.  218  as  to  gratuitous  mandates,  which  are  practically 
superseded  by  mercantile  agency  or  factory.  Trustees  are  examples  of 
gratuitous  mandataries. 

{(})  I,e,,  either  by  the  nature  of  the  particular  agency  as  defined  by 
law  and  mercantile  usage,  or  by  the  terms  of  the  mandate  (Marr  v. 
Buchanan,  Feb.  11,  1852, 14  D.  467  ;  Bamsay,  Bonars,  S  Co.  v.  Mackersy^ 
June  4, 1840,  2  D.  1003,  rev.  March  9,  1843,  2  Bell's  App.  30). 
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Whftt  ii  oom-         12.  Mandates  may  be  geneTBl,(h)  containing  a  power  of 

ond^agenenl  administering  the  mandant's  whole  affairs ;  but  no  mandate, 

'"•*^**'         however  ample,  can  be  construed  into  an  order  to  commit  a 

(39)        crime,  which,  being  itself  criminal,  cannot  be  inferred  by 

implication.    Neither  does  any  mandate  imply  a  power  of 

disposing  gratuitously  of  the  constituent's  property ;  nor  even 

of  selling  his  heritage  for  an  adequate  price  :  but  a  general 

mandatary  may  sell  such  of  the  moveables  as  must  otherwise 

perish  (quce  servando  aervari  7iequ&unt),(i)    No  mandatary 

can  without  special  powers  enter  the  mandant  heir  to  his 

ancestor,  transact  doubtful  claims  belonging  to  him,  or  refer 

them  to  arbiters.(i) 

General  and  (h)  A  general  agent  is  one  employed  to  transact  all  the  principal's 

ipeoial  agents,  fenginess,  or  all  of  a  particular  kind — as  a  fiEictor  to  sell  his  goods,  a  broker 
to  negotiate  all  contracts  of  a  particular  description,  an  attorney  or  law- 
agent  to  transact  his  legal  business,  a  master  in  the  usual  employment  of 
his  ship.  The  authority  of  such  an  agent  within  the  usual  line  of  his 
employment  is  not  limited  by  any  private  direction  not  known  to  those 
who  deal  with  him.  In  the  case  of  a  special  or  particular  agent,  i.e.,  one 
employed  in  a  single  transaction,  it  is  the  duty  of  those  dealing  with  him 
to  ascertain  the  extent  of  his  authority,  and  if  they  fail  to  do  so  they  deal 
with  him  at  their  own  risk.  It  depends  on  the  circumstances  of  each  case 
whether  an  agency  is  special  or  general  But  the  adoption  of  the  agent's 
acts  beyond  the  natural  limits  of  his  employment  may  make  the  principal 
liable  for  subsequent  acts  of  the  same  kind,  unless,  of  course,  the  party 
dealing  with  the  agent  knows  that  he  is  exceeding  his  authority  (Smith's 
Merc  Law,  9th  ed.  124 ;  Bell's  Pr.  219, 225 ;  Whitehead  v.  TuckeUy  15  East. 
399,  3  Ross'  L.  C.  140 ;  Robertsonv,  DavidsoUy  July  4,  1815, 3  Dow  218 ; 
Swinburne  v.  Western  Bank,  June  13, 1856, 18  D.  1025  ;  DuncanY,  Clyde 
Trs,,  Jan.  24,  1851,  13  D.  518,  aflf.  March  17,  1853, 15  D.,  H.  L.,  36,  25 
Jut.  331,  2  Stu.  57  ;  Robinson  v.  Middletony  June  1,  1869,  21  D.  1089). 
{%)  "  If  no  special  directions  have  been  given,  the  law  implies  a  power 
of  sale  at  such  time  and  place  as  may  appear  most  beneficial ;  and  this 
power  is  more  readily  implied  where,  as  is  generally  the  case,  advances 
have  been  made  by  the  factor  to  the  principal  on  the  goods  consigned." — 
MoiB. 

(k)  "  The  authority  given  to  the  a^jent  implies  an  authority  to  use  all 
necessary  or  usual  means  of  carrying  the  main  intention  of  the  principal 
into  effect  in  the  best  manner.  But  although  the  agent  has  an  implied 
authority  to  use  those  means,  of  which  the  principal  must  have  foreseen 
the  necessity,  and  which  he  must  be  supposed  to  have  autliorised  by 
anticipation,  yet  this  does  not  extend  to  acts  which  he  is  induced  to  do 
upon  some  unexpected  contingency  arising,  however  well  intended  or 
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13m  Mandates  expire  (1)  by  the  revocation  of  the  em-  How  mandates 

ployer,  though  only  tacit,  as  if  he  should  name  another  man-  ®^"®* 
. (40-48) 

Tuefol  to  the  principal.    Thus,  it  was  held  that  an  agent  conducting  the 
businesfi  of  a  mine  had  no  implied  authority  to  borrow  money  for  carrying 
it  on  (EatDtayru  v.  Bourne,  7  M.  &  W.  695).    A  policy  of  insurance  Fraud  or  mia- 
effected  by  an  agent  on  a  vessel  which  he  knew  to  be  lost,  though  the  ©f  a^t,  how 
principal  was  entirely  ignorant  of  the  matter,  was  held  void  from  misre-  far  they  affeot 
presentation.    The  Court  remarked—'  It  must  be  taken  for  granted  that     ®  pnnoipal. 
the  principal  knows  what  the  agent  knows,  and  there  is  no  hardship  on 
the  plaintiff;  for,  if  the  fact  had  been  known,  the  policy  could  not  have 
been  effected'  (FitzherbeH  v.  Mather,  1  T.  R  12,  3  Eoss'  L.  C.  164)."— 
Mora.    The  rule  seems  to  be,  that  a  principal  is  answerable  for  the 
wrongful  or  fraudulent  acts  of  his  agent  if  committed  in  the  course  of  his 
service  and  for  his  benefit,  because  he  has  put  him  in  his  place  as  to  a 
certain  class  of  acts ;  and,  even  where  he  has  not  authorised  the  particular 
act,  is  responsible  for  the  manner  in  which  the  agent  conducts  himself  as 
to  that  class  of  acts  (Barwick  v.  English  Joint  Stock  Bank,  L.  R,  2  Ex.  269, 
36  L.  J.,  Ex.  147 ;  Proudfoot  v.  Montefiori,  36  L.  J.,  Q.  B.  226,  L.R,2  Q.  B. 
611).    Differences  of  opinion  have  occurred  on  the  question  whether  in 
given  cases  misrepresentations  or  concealments  have  been  within  the 
scope  of  the  agent* s  employment,  and  also  upon  the  question  whether  they 
were  collateral  to  the  contract,  and  therefore  required  to  be  brought  home 
to  the  principal,  or  were  part  of  it,  and  therefore  rendered  it  void,  though 
he  was  not  privy  to  them  (Comfoot  v.  Fowke,  6  M.  &  W.  368  ;  Fuller  v. 
Wilson,  3  Q.  B.  68  ;  Uddl  v.  Atherton,  7  H.  &  N.  172 ;  WUde  v.  Oibson, 
1  H.  L.  Ca.  606).  A  special  application  of  the  principle  occurs  in  the  case  Frauda  of 
of  companies,  where  the  distinction  has  been  made  that  the  company  is  re-  J^"**  . 
sponsible  for  the  frauds  of  agents  to  the  extent  to  which  it  has  profited  by 
them,  and  cannot  hold  any  one  bound  by  a  contract  induced  by  the  fraud 
of  the  directors ;  but  if  that  other  party,  instead  of  seeking  to  set  aside 
the  contract,  brings  an  action  of  damages,  it  must  be  against  the 
directors  personally  (Addie  v.  West.  Bank,  June  9,  1866,  3  Macph.  899, 
H.  L.  May  20, 1867,  L.  R,  1  Sc.  Ap.  146,  6  Macph.  H.  L.  80;  NaJtumal 
Ezch,  Co.  V.  Drew,  March  9,  1856,  2  Macq.  103 ;  Houldsworth  v.  City  of 
Glasgow  Bank,  July  4,  1879,  6  R  1164,  aff.,  March  12,  1880,  Sc.  L.  R 
610).    "  The  principal  is,  on  the  other  hand,  entitled  to  enforce  the 
contracts  of  his  agent,  subject  to  this  rule  :  that  if  the  agent  be  allowed 
to  deal  in  his  own  name,  the  party  dealing  with  him  will  enjoy  the  same 
rights  against  the  employer  as  he  might  have  exercised  against  the  agent, 
had  that  agent  really  been  a  principal.    *  Thus,' said  Lord  Mansfield, 
*  where  a  factor  dealing  for  a  principal,  but  concealing  that  principal,  Jj^j^*^  ?^ 
delivers  goods  in  his  own  name,  the  person  contracting  with  him  has  a  prmoipaL 
right  to  consider  him  to  all  intents  and  purposes  the  principal ;  and 
though  the  real  principal  may  appear  and  bring  an  action  on  that  con- 
tract against  the  purchaser  of  the  goods,  yet  the  purchaser  may  set  off 
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datary  for  the  same  business.  (Q  (2)  By  the  renunciation  of 
the  mandatary,  even  after  he  has  executed  part  of  his  com- 
mission, if  his  office  be  gratuitous.(m)  (3)  By  the  death 
either  of  the  mandant  or  mandatary ;  for  the  one  is  presumed 
to  give  and  the  other  to  accept  the  mandate,  from  personal 
regards  of  friendship :  but  if  matters  are  not  entire,  the  man- 
date continues  in  force,  notwithstanding  such  revocation, 
renunciation,  or  death.(n)  Procuratories  of  resignation,  and 
Mandates  precepts  of  seisin,  are  made  out  in  the  form  of  mandates; 
tarH.  but  because  they  are  granted  for  the  sole  benefit  of  the  man- 

any  claim  he  may  have  against  the  jEiEkctor  in  answer  to  the  demand  of  the 
principal'  {Boibime  v.  WiUioms,  7  T.  R  360  ;  George  v.  Claggett,  7  T.  R. 
359,  3  Ross's  L.  C.  160).  But  if  the  porchaser  know  or  ought  to  know 
that  the  seller  is  not  the  principal,  this  doctrine  does  not  hold, — as  when 
the  party  selling  is  a  mere  broker,  who  has  no  custody  of  the  goods 
I^>*hmi^  of  (BaHng  v.  Corrie^  2  B.  &  A.  137,  3  Ross's  L.  C.  162).  An  agent  contract- 
pLtiei.  i^S  ^  ^^^^  f^'  ^  known  employer  incurs  no  personal  responsibility  to 

third  parties.  He  binds  his  principal,  not  himself ;  except  in  the  case 
of  masters  of  ships  (see  below,  §  14).  If,  again,  the  agent  contracts 
without  naming  his  principal,  he  is  himself  the  party  primd  facte  respon- 
sible, and  though  the  other  contracting  party  may,  and  generally  does, 
elect  the  principal,  he  may,  if  he  please,  continue  to  look  to  the  agent 
And  even  if  the  agent  at  the  time  of  the  transaction  states  himself  to  be 
an  agent  only,  his  liability  is  the  same  as  if  he  does  not  disclose  the 
principal" — Moir.  It  has  been  held  in  Scotland,  contrary  to  the  rule 
stated  by  Prof.  Bell  (Com.  i.  194),  that  an  agent  in  this  country  contract- 
ing for  a  disclosed  foreign  principal  does  not  to  any  extent,  apart  from 
special  baigain,  guarantee  the  solvency  of  the  prindpaL  The  question 
is  one  of  evidence  in  all  cases  (MiUar  v.  MitcheUy  Feb.  17,  1860,  22  D. 
833  ;  see  Smith's  Merc.  Law,  9th  ed.  141-143). 

(0  See  Patten  v.  CamUhers,  1770,  2  Pat  Ap.  238 ;  Walker  v.  Somer- 
viUe,  Dec  13,  1837,  16  S.  217. 

(m)  The  author  in  the  Inst.  L  c.  does  not  confine  the  statement,  that 

mandates  are  terminated  by  renunciation,  to  those  which  are  gratuitous. 

(n)  And  transactions  entered  into  before  the  mandant's  death  could  be 

known  are  valid  (Campbell  v.  Anderson^  Dec.  5,  1826, 6  S.  86,  aff.  May  1, 

1829,  3  W.  &  S.  384 ;  Smout  v.  lUberry,  10  M.  &  W.  1).     It  was  held  in 

Insanity  of        Pollock  v.  Patersoriy  Dec.  10,  1811,  F.C.,  that  the  supervening  insanity  of 

^       ^  '  the  principal  did  not  annul  a  general  mandate,  and  though  this  case,  which 

was  not  brought  to  a  final  judgment,  has  not  been  regarded  as  concluding 

the  general  point,  there  can  be  no  doubt  that  the  agent's  contracts  with 

persons  truly  ignorant  of  the  principal's  insanity  are  binding  upon  the 

latter  (Ivory's  Ersk.  p.  202,  244 ;   Wink  v.  Mortimetj  March  8,  1849, 

11  D.  995). 
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datary,  all  of  them,  excepting  precepts  of  dare  constat,  are 
declared  to  continue  after  the  death  either  of  the  granter  or 
grantee;  1693,  c.  35. (o)  Deeds  which  contain  a  clause  or 
mandate  for  registration,  are  for  the  same  reason  made  regis- 
trable after  the  death  of  either;  1693,  c.  15;  1696,  c.  39. 

14.  The  favour  of  commerce  has  introduced  a  tacit  man-  Tadt  mandate 
date,  by  which  masters  of  ships  are  empowered  to  contract  ^      ^ 
in  name  of  their  exercitors  or  employers  for  repairs,  ship       i^-^) 
provisions,  and  whatever  else  may  be  necessary  for  the  ship 
or  crew;  so  as  to  oblige,  not  themselves  only,  but  their 
employers;  L  1,  §  17,  de  exerc,  act,,  14,  l.{p)    An  exercitor 

(o)  By  10  &  11  Vict.  c.  48,  §  15,  re-enacted  by  31  &  32  Vict  c  101, 
§  103,  writs  or  precepts  of  dare  c<m8tat  also  remain  in  force,  notwith- 
standing the  death  of  the  granter,  as  warrants  for  infefdng  the  grantee 
at  any  time  during  his  life. 

(p)  As  the  affairs  of  a  ship  are  generally  managed  in  a  home  port  by 
the  owner,  or  by  an  agent  or  diip's-hnsband  (Bell's  Pr.  449 ;  Com.  i  603), 
the  powers  of  the  master  are  less  extensive  in  such  a  port  than  they  are 
abroad,  e.g,,  he  cannot  without  special  authority  enter  into  a  contract  of 
affreightment,  for  extraordinary  repairs,  or  for  the  loan  of  money  (Bell's 
CouL  L  524).  Abroad  he  has  greater  power,  e.g.,  to  enter  into  a  charter- 
party  or  receive  goods  for  conveyance  in  a  general  ship.  **  He  is  the 
accredited  agent  of  the  owners  in  fitting-out,  victualling,  and  manning 
the  ship ;  in  ordering  necessaries ;  and  even  in  borrowing  money  for  neces- 
saries,— although  he  may  have  been  provided  with  money  by  the  owners. 
He  has  power  to  hypothecate  the  ship  for  necessaries ;  and  his  fault  or 
neglect  in  performing  his  duties  binds  the  owners  to  the  extent  of  the 
value  of  the  ship.  He  has  no  authority  to  uU  either  ship  or  cargo,  unless 
under  the  pressure  of  the  most  extreme,  absolute,  and  well-proved  neces- 
sity "  (Beirs  Pr.  450 ;  The  OratUudine,  3  Rob.  Adm.  240,  Tudor's  L.  C. 
30).  In  such  questions  all  ports  in  Great  Britain  and  Ireland  are  home 
ports  (19  &  20  Vict.  c.  60,  §  18).  It  is  certain,  as  stated  in  the  text,  that 
the  master  as  well  as  the  exercitor  is  liable  on  the  contracts  which  he 
makes  within  his  agency,  contrary  to  the  ordinary  rule  in  contracts  made 
through  an  agent ;  but  it  has  been  held  that  a  creditor  may  sue  either  the 
master  or  the  agent,  but  not  both  (Priestly  v.  Femie^  5  H.  &  C.  977,  34 
li.  J.  Ex.  172  ;  see  Benn  v.  Porret,  March  11, 1868,  6  Macph.  577 ;  Bell's 
Com.  i.  509, 537).  The  master  has  no  power  to  bind  his  owners  by  a  bill, 
even  for  necessary  furnishings,  so  as  to  disable  them  from  pleading  com- 
pensation against  the  furnishers  {London  Joint  Stock  Bank  v.  Stewart  S 
Co,,  July  15,  1859,  21  D.  1327 ;  Drain  A  Co,  v.  Scott,  Nov.  25,  1864, 
3  Macph.  114).  As  to  bottomry  and  respondentia,  see  Note  G  at  end  of 
this  title. 
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is  he  who  employs  a  ship  in  trade,  whether  he  be  the  owner, 
or  only  freights  her  from  the  owner.(g)     Whoever  has  the 
actual  charge  of  the  ship  is  deemed  the  master,  though 
he  should  have  no  commission  from  the  exercitors,  or  should 
be  substituted  by  the  master  in  the  direction  of  the  ship,  with- 
S^*b"  h^  ^^*  ^^^^  knowledge ;  L  1,  §  5,  ihid.    Exercitors  are  liable, 
contract  of  the  whether  the  master  has  paid  his  own  money  to  a  merchant  for 
21^.  ®   necessaries,  or  has  borrowed  money  to  purchase  them.     The 

furnisher  or  lender  must  prove  that  the  ship  needed  repairs, 
provisions,  &c.,  to  such  an  extent ;  but  he  is  under  no  neces- 
sity to  prove  the  application  of  the  money  or  materials  to 
the  ship's  use.    If  there  are  several  exercitors,  they  are  liable 
inrtiton  by     singvZi  in  8olidunL{r)    In  the  same  manner,  the  undertaker 
Wnd  ^5r        of  *°y  branch  of  trade,  manufacture,  or  other  land  negotia- 
employen.       ^^qj^^  jg  ix)iind  by  the  contract  of  the  institors  whom  he  sets 
(46)        over  it,  in  so  far  as  relates  to  the  subjects  of  the  prcBpositwra : 
and  though  the  institors  be  pupils,  and  so  cannot  bind  them- 
selves, the  prepositor  who,  knowing  their  state,  gave  them  a 
power  to  contract  for  him,  stands  obliged  by  their  deeds; 
L  7,  §  2,  cie  inet.  act,  14,  3. 
Homologation;       16.  Contracts  and   obligations  in  themselves  imperfect 
(47-60)       receive  strength  by  the  contractor  or  his  heirs  doing  any 
act  thereafter  which  imports  an  approbation  of  them,  and 
consequently  supplies  the  want  of  an  original  legal  consent. 
This  is  called  homologation,  and  it  takes  place  even  in  deeds 
intrinsically  null,  whether  the  nullity  arises  fix)m  the  want  of 
statutory  solemnities  (TaUfer  v.  Hamilton,  Jan.  21, 1735,  M. 


(q)  This  is  the  definition  of  Ulpian  (1. 1,  §  15,  ibid,).  The  use  of  the 
word  as  meaning  the  master  of  the  ship  (Shaw's  Bell's  Com.  176 ;  Bell's 
Pr.  231),  and  even  the  phrase  "exercitorial  power **  (Bell's  Pr.  460),  as 
descriptive  of  the  ship-master's  agency,  are  therefore  inaccurate.  The 
exercitor  or  employer  is  distinguished  from  the  master  {magister  navis) ; 
see  Shee*s  Abbot  on  Shipping,  p.  101,  note  (11th  ed.) ;  Bell's  Com.  i.  623. 
A  mortgagee  in  possession  is  liable  as  exercitor  for  the  necessary  disburse- 
ments of  the  master  {Havillund,  Roiith,  &  Co.  v.  Thomson y  Dec.  24, 1864, 
3  Macph.  313). 

(r)  That  is,  for  contracts  made  by  a  sbip's-husband  or  master  acting 
for  all  the  owners.  But  as  co-owners  are  not  partners,  contracts  for 
repairs  or  furnishings  made  with  one  of  them  do  not  bind  the  others 
(Inst.  1.  c. ;  Bell's  Com.  i.  519;  Shee's  Abbot  on  Shipping,  79  d  uq.). 
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5657, 17,032),  or  from  the  incapacity  of  the  granter ;  Hvme 
V.  Hume,  June  28, 1671,  M.  5688.(8)  It  cannot  be  inferred 
(1)  by  the  act  of  a  person  who  was  not  in  the  knowledge  of  in  what  oases 
the  original  deed ;  for  one  cannot  approve  what  he  is  igno- "  **  excluded 
rant  of.  Hence  one's  subscribing  as  witness  to  a  deed  does 
not  infer  homologation  ;  for  witnesses  are  only  called  to 
attest  the  subscription  without  being  told  the  contents ;  but 
a  brother's  signing  as  witness  to  his  sister's  marriage-con- 
tract, presumes  his  knowledge  and  homologation  of  the 
articles,  from  his  near  relation  to  the  bride ;  Davidson  v. 
Davidson,  July  15,  1714,  M.  5652.  And  yet  an  heir's  wit- 
nessing a  deed  granted  by  his  ancestor  in  lecto,  does  not  infer 
homologation,  let  the  relation  be  ever  so  near,  because  of  the 
authority  which  the  ancestor  is  presumed  to  have  over  the 
heir ;  Dallas  v.  Paul,  Jan.  13,  1704,  M.  5677.(0     (2)  Homo- 


(s)  This  was  the  case  of  a  deed  granted  by  a  minor  without  the  con- 
sent of  his  curators,  which  "  induces  a  natural  obligation/'  and  is  there- 
fore capable  of  ratification.  But  "  a  deed  signed  by  one  naturally  incap- 
able of  consent,  as  an  idiot^  or  by  one  whom  the  law  presumes  to  be  such, 
as  a  pupil,  infers  no  degree  of  obligation,  and  is  truly  no  deed,  but  a  kind 
of  non  ens,  which  cannot  admit  of  homologation  "  (Inst  L  c).  This  dis- 
tinction has  been  questioned  (More's  Notes  on  Stair,  p.  68 ;  Dickson  on 
Evidence,  §  856)  ;  and  it  seems  that  the  true  view  is  that  taken  by  Pro- 
fessor Bell  (Com.  i.  145),  viz.,  that  while  a  deed  intrinsically  null,  such  as 
that  of  a  pupil,  cannot  be  homologated  so  as  to  have  effect  from  its  date, 
it  may,  "  if  reduced  to  a  precise  and  intelligible  shape,"  be  adopted,  in  Adoption, 
which  case  "  the  binding  effect  has  no  retrospect"  (GaU  v.  Bird,  July  6, 
1855,  17  D.  1027) ;  and  a  forged  acceptance  of  a  bill  of  exchange  may  be 
adopted  (Warden  v,  British  Linen  Co.,  Feb.  13,  1863,  1  Macph.  402). 
But  Bell  (Com.  L  c.)  says, "  Deeds  intrinsically  null  cannot  be  adopted  by 
the  implied  assent  of  one  not  originally  a  party  to  the  deed  ;"  and  he 
observes,  that  in  the  Inst  1.  c,  Erskine,  speaking  less  accurately  than  in 
the  text,  seems  to  confine  homologation  to  the  case  of  subsequent  assent 
or  approbation  by  the  granter  of  a  deed,  excluding  cases  in  which  it  is 
effected  by  that  of  other  persons  having  adverse  interests. 

(t)  The  rule,  that  the  person  homologating  must  have  fall  knowledge 
of  the  act  or  deed  homologated,  and  the  state  of  matters  as  affected  by 
that  deed,  has  most  frequently  been  applied  in  r^ard  to  settlements 
affecting  the  rights  of  wives  or  children,  which  they  are  not  held  to  have 
approbated  if  they  have  not  been  fully  aware  of  their  legal  rights.  Even 
ignorance  of  law  is  admitted,  at  least  in  the  case  of  women  and  young 
persons,  to  exclude  homologation  {Hope  v.  Dickson,  Dec.  17, 1833, 12  S. 
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legation  has  no  place  where  the  act  or  deed,  which  is  pleaded 
as  such,  can  be  ascribed  to  any  other  cause ;  for  an  intention 
to  come  under  an  obligation  is  not  presumed ;  hence  charters, 
or  precepts  granted  by  superiors  in  obedience  to  a  charge, 
infer  no  homologation.  Marriage-contracts  without  witnesses 
have  been  found  to  be  homologated  by  subsequent  marriage ; 
but,  in  truth,  marriage,  which  is  entered  into  firequently  with- 
out any  previous  written  contract,  can,  in  no  view,  be  deemed 
an  approbation  of  special  marriage  articles.(u) 

16.  Quasi-contracts  are  formed  without  explicit  consent, 
by  one  of  the  parties  doing  something  that  by  its  nature 
either  obliges  him  to  the  other  party,  or  the  other  party  to 
him.  Under  this  class  may  be  reckoned  tutory  (i.  7,  §  12, 
&C.),  the  entry  of  an  heir  (iii.  8,  §  26,  &c.);  negotiarum  geatio, 
indebiti  solutio,  communion  of  goods  between  two  or  more 
conmion  proprietors,  and  merdum  jactua  levandoB  navia 
cavsd.  Negotiorv/m  geatio  forms  those  obligations  which 
arise  from  the  management  of  a  person's  afiairs  in  his 
absence  by  another,  without  a  mandate.  As  such  manager 
acts  without  authority  from  the  proprietor,  he  ought  to  be 
liable  in  exact  diligence  (L  24,  C.  de  uaur.^  4,  32),  unless  he 
has,  from  friendship,  interposed  in  affairs  which  admitted  of 
no  delay  (1.  3,  §  9,  c2e  meg,  geat,  3,  5)  ;{x)  and  he  is  account- 
able for  his  intromissions,  with  interest.(2^)  On  the  other 
part,  he  is  entitled  to  the  recovery  of  his  necessary  disburse- 
ments on  the  subject,  though,  by  misfortune,  it  should  have 
perished  afterwards  (L  10,  %  l,de  neg,  geat,  3,  5),  and  to  be 


222  ;  Keith's  Trs.  v.  KeUh,  Ac,  July  17, 1857, 19  D.  1040 ;  DimgUu  v. 
Douglai  Trs.,  June  28,  1859,  21  D.  1066 ;  SUwart  v.  BadUe,  Jan.  87, 
1841,  3  D.  463 ;  Palwvm  v.  Moncrieffy  May  15, 1866,  4  Macph.  706). 

(ti)  **  When  a  marriage  has  been  solemnised  on  the  £aith  of  an  ante- 
nuptial contract,  it  is  not  enough  to  allege  defects  in  the  solemnitiee  of 
deeds  in  order  to  warrant  a  reduction ;  there  must  be  actual  forgery  of 
the  deed  libelled  to  make  the  reduction  relevant "  {per  Lord  Gillies  in 
Falconer  v.  M^Leod^  Jan.  14,  1830,  8  S,  312 ;  see  Wemyss  v.  Wemyss, 
1760,  M.  9174  ;  CcmpbelU  v.  M'Olashan,  June  5,  1812,  F.C.). 

(z)  "  In  truth,  the  degree  of  diligence  ever  rises  or  falls  according  to 
the  views  of  the  gestor  in  undertaking  the  management,  and  the  nature 
of  the  gestio  "  (Inst.  1.  c,  q.  v.). 

(y)  See  FuUon  v.  Fultony  cfcc,  March  21,  1864,  2  Macph.  893. 
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relieved  of  the  obligations  in  which  he  may  have  bound 
himself  in  consequence  of  the  management 

17.  Indebiti  sohitio,  or  the  payment  to  one  of  what  is  not  indebui 
due  to  him,  if  made  through  any  mistake,  either  of  fact,  or 

even  of  law  {Stirling  v.  E.  of  Lauderdale,  July  26, 1733,  M.  ^^^ 
2930),  founds  him  who  made  the  payments  in  an  action 
against  the  receiver  for  repayment  (condictio  indebiti).  This 
action  does  not  lie —  (1)  If  the  sum  paid  was  due  ex  cequitate, 
or  by  a  natural  obligation ;  for  the  obligation  to  restore  is 
founded  solely  on  equity.  (2)  If  he  who  made  the  payment 
knew  that  nothing  was  due ;  for  qui  consulto  dot  qvod  non 
debehat  prcB»umitur  donare.  Some  lawyers  add  a  third 
case — ^viz.,  If  the  sum  was  paid  in  consequence  of  a  transac- 
tion. But  where  a  sum  is  so  paid  there  is  no  indebitum ; 
the  transaction  itself  creates  a  debt,  though  no  prior  debt 
had  existed.(a) 

18.  Where  two  or  more  persons  become  common  pro-  Right  of  divid- 
prietors  of  the  same  subject,  either  by  legacy,  gift,  or  purchase,  ^^rt^***^ 
without  the  view  of  copartnership,  an  obligation  is  thereby      ,^  ggv 
created  among  the  proprietors  to  communicate  the  profit  and 

loss  arising  from  the  subject  while  it  remains  common.    And 
the  subject  might  by  the  Roman  law  be  divided  at  the  suit 


(a)  See  Carrvk  v.  Cwtt,  1778,  M.  2931,  HaUes  783.  It  baa  been  held 
since  that  if  a  person  pays  money  by  mistake  in  law,  he  has  in  general 
no  right  to  recover  it  (flftnclair  v.  WiUon'and  M'Ldlan,  Feb.  12,  1829, 
7  S.  401,  rev.  Dea  7,  1830,  4  W.  &  S.  398 ;  Dioums  v.  MoMand 
Canal  Co,,  May  28,  1830,  8  S.  826,  aff.  Sept.  17,  1831,  6  W.  &  S.  445  ; 
Brisbane  v.  Daeres,  5  Taunt.  143).  Error  in  law  may,  however,  be  a 
valid  defence  to  an  action  for  implement  of  an  obligation  (Bell's  Pr. 
534)  ;  it  affords  a  ground  of  reduction  of  a  discharge  so  fiar  as  granted 
without  consideration  in  ignorance  of  the  legal  rights  of  the  granter 
{Dickson  v.  EalbeH,  Feb.  17,  1854,  16  D.  586) ;  and  it  would  seem  that 
in  peculiar  cases  the  Court  will  not  hold  itself  bound  by  the  observations 
in  the  House  of  Lords  in  the  cases  cited  to  refuse  a  condictio  indMU  on 
the  ground  of  error  in  law  (Dickson  v.  HcUbert,  ciLy  see  note  f, 
p.  349).  If  the  person  in  error  has  failed  to  make  due  inquiry,  and 
the  means  of  correct  knowledge  were  within  his  power,  he  cannot 
plead  his  own  negligence  (Sindair  v.  Wilson  and  JiTLeUan^  svpra/ 
KiUy  V.  Solari,  9  M.  &  W.  54 ;  Totvnsmd  v.  Crowdy,  8  C.  B.  N. 
S.  477). 
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of  any  one  of  them,  by  the  action  oommum  dwidm^do.(b)  No 
such  action,  in  relation  to  commonty-Iands,(c)  was  competent 
by  our  law,  till  1695,  c.  38,  which  authorised  the  division  of 
commonties  before  the  Court  of  Session,  at  the  suit  of  any 
having  interest  This  division,  where  the  question  is  among 
the  common  proprietors,  is  to  be  governed,  by  the  last  clause 
in  the  statute,  according  to  the  valuation  of  their  respective 
properties.  But  where  the  question  turned  between  the 
proprietors  and  those  that  had  servitudes  upon  the  property, 
the  rules  mentioned  in  the  preceding  clause  of  the  Act  took 
place,  by  the  former  practice,  according  to  the  value  of  the 
interest  of  the  several  persons  concerned.  Hence,  proprietors 
were  allowed  a  prcecipuum  for  their  right  of  property  over 
and  above  the  share  on  account  of  their  own  or  their 
tenant's  possession  by  pasturage;   L.  Polwarth,  <fec.,  v.  JE. 


Common 

Property, 

Crommon 

Interest,  and 

Oommontv, 

distinguiined. 


(6)  The  author  in  the  Inst  L  c,  has  been  supposed  to  limit  the  action 
of  division  by  the  law  of  Scotland  to  the  case  of  moveable  subjects.  But 
the  action  for  division  of  heritable  property  held  pro  indiviao  was  veiy 
early  introduced  in  Scotland  in  the  form  of  the  brieve  of  division  (Stair, 
i.  7,  15  ;  iv.  3,  11),  which  afterwards  assumed  the  form  of  an  action  of 
division  and  sale,  the  pursuer  being  entitled  to  have  the  common  subject 
sold  when  division  is  impossible  {MUUgan  v.  BamhiU,  1782,  M.  2482, 
Hailes  896 ;  Brock  v.  HamilUyn^  March  11, 1857,  19  D.  701,  note).  In 
the  management  of  common  property,  when  a  change  is  proposed,  the 
rule  applies  mdior  ett  conditio  prohiberUis  (Bell's  Pr.  1075). 

(c)  Professor  Bell  (Pr.  1071)  distinguishes  three  kinds  of  rights  in 
common: — (1)  Common  Property, — where  parties  "have  the  same 
equal  but  undivided  right,  each  being  entitled  to  the  joint  use  and 
enjoyment  of  the  subject,  and  mutual  consent  being  necessary  in  all 
acts  of  management  or  disposal ;  (2)  Common  Interest, — ^in  which  there 
is  a  mixture  of  property  in  one,  restrained  or  qualified  by  an  interest  in 
another  for  the  maintenance  of  the  subject  **  (see  above,  iL  1,  7,  note) ; 
"  and  (3)  Commonty, — ^in  which  a  right,  not  of  common  property  but 
only  of  common  use,  is  conferred  on  several  persons  by  the  proprietor  of 
subjects.**  A  right  of  commonty  always  has  relation  to  pasture  lands  ; 
and,  though  the  distinction  between  it  and  the  servitude  of  pasturage  is 
somewhat  vague,  it  practically  differs  from  the  latter,  in  respect  that  it 
is  a  right  of  limited  property  entitling  to  sue  a  division  of  commonty 
under  the  Act  1695,  which  a  servitude  does  not  (OcUl  v.  ChreejihiUy  May 
31,  1810,  F.C.).  A  servitude  holder  is  neither  entitled  to  demand,  nor 
apparently  bound  to  accept,  a  share  of  the  common  instead  of  his  servi- 
tude (Gordon  v.  Grant,  Nov,  12,  1850,  13  D.  1  ;  Bell's  Pr.  1096). 
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Home,  Jtc.y  1724,  M.  2462;  but  now  the  superfice  is  only 
divided,  without  prejudice  to  the  property.  (See  next 
8ection.)(<i) 

19.  It  has  been  doubted  what  is  to  be  understood  by  whatUunder- 
commonty.    The  word,  in    proper    speech,    supposes    two  Sommonty. 
common  proprietors  at  least;  and  yet  in  our  law  language,     ,g-  ^  ^. 
and  in  charters,   it  frequently  signifies  a  heath   or  moor, 
though  it  should  belong  in  property  to  one,  if  there  has  been 
a  promiscuous  possession  upon  it  by  pasturage  ;  and  the  Act 
1695  excepts  commonties  belonging  in  property  to  the  King, 
or  to  royal  boroughs.(6)     The .  question,  therefore,  whether 
action  lies  upon  the  statute,  where  there  is  but  one  proprietor, 
at  the  suit  of  those  who  have  servitudes  upon  it,-  has  been 
variously  decided.     By  the  last  judgment  {Stewart  y,  Mac- 
kenzie, 1748,  M.  2476)  the  Court,  waving  the  general  point, 
directed  the  surface  of  the  common  to  be  divided  in  that  case 
according  to  the  interest  of  the  several  parties  in  that  surface, 
without  prejudice  to  the  right  of  property.(/)     Another  Act  Divinon  of 

((2)  '^  The  superior  of  lands  held  in  feu,  with  clauses  importing  rights 
of  commonty,  has  no  right  to  a  share  of  the  common,  or  to  any  proBcipuum^ 
in  virtue  of  his  title  of  superiority.  Where  aU  the  lands  feued  stand  on 
titles  importing  rights  of  commonty,  and  the  superior  has  no  lands 
retained  in  property  which  by  the  original  titles  and  possession  had  the 
benefit  of  the  commonty,  the  inference  must  be  that  the  whole  land 
of  the  commonty  has  been  alienated  to  the  feuars.  Where  the  superior 
has  still  lands  or  property  entitled  to  the  benefit  of  the  common,  he 
must  receive  a  share  proportioned  to  the  value  of  such  lands.  Where 
there  are  lands  feued,  but  with  clauses  importing  only  rights  of  servitude 
in  the  common,  the  property  quoad  hoc  remains  with  the  superior,  and  a 
share  must  be  allotted  to  him  in  the  first  instance  corresponding  to  the 
valuations  of  the  lands  so  held,  with  rights  of  servitude,  besides  what  he 
gets  on  account  of  his  own  property-lands,  leaving  the  rights  of  servitude 
to  be  satisfied  by  itieans  of  the  portion  so  allotted.'' — Per  Lord  Moncrieff 
in  Lord  Adv,  v.  Balfour,  Feb.  2,  1838,  16  S.  420.  See  D.  Buccleuch  v. 
Erskine,  June  16,  1812,  F.C.  The  superior  has  no  right  to  a  share  in 
respect  of  feu-duties,  which  are  included  in  the  gross  valuation  of  the 
feuars  (Lord  Adv.  v.  Balfour,  cit.;  see  Bell's  Pr.  1096). 

(e)  See  Hunter  v.  MUler,  Feb.  22, 1854,  16  D.  641. 

(/)  It  is  fixed  that  no  action  of  division  of  commonty  will  lie  either  at 
the  instance  of,  or  against  one  who  has  the  sole  property  in  an  alleged 
commonty  {StewaH  v.  Feuars  of  Tillicoultry,  1739,  M.  2470, 2472 ;  Bain 
V.  Mags,  of  Wick,  March  4, 1834,  12  S.  522 ;  Bell's  Pr.  1093,  1094). 
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of  the  same  year  (a  23)  aathorised  the  division  <^  lands 
lyiog  run-rig,  and  belonging  to  different  proprietors,  with  tlie 
exception  of  borough  and  incorporated  acres ;  the  execatioii 
of  which  is  committed  to  the  judge-ordinary,  or  justices  of 
the  peace. 
LexSkoHade  ^  ^^  throwing  of  goods  overboard  for  lightening  a 
ship  in  a  storm,  creates  an  obligation  by  the  Bhodtan  law  de 
W  jactu,  which  the  Romans  and  other  trading  nations  have 
made  their  own  ;  whereby  the  owners  of  the  ship  and  goods 
saved(gr)  are  obliged  to  contribute  for  the  relief  of  those 
whose  goods  were  thrown  overboard,(A)  so  that  all  may  bear 
a  proportional  loss  of  the  goods  ejected  for  the  common 
safety.  In  this  contribution  the  goods  ejected  are  valued  at 
prime  cost,  and  the  ships  and  goods  saved  at  the  price  they 
may  give  at  the  next  port  (L  2,  §  4,  cfe  leg.  iZAod.,  14,  2);(i) 
but  the  ship's  provisions  suffer  no  estimation  (L  3,  §  2,  eod.  t.). 
A  master  who  has  cut  his  mast,  or  parted  with  his  anchor 
to  save  the  ship,  is  entitled  to  this  relief  (L  3,  eod.  t);  but 
if  he  has  lost  them  by  the  storm,  the  loss  &lls  only  on  the 


(g)  The  subjects  of  contribation  are  the  ship,  the  goods,  and  the 
firei^t.  The  practice  is  to  take  an  account  of  the  articles  which  aie  to 
contribute,  in  which  the  property  sacrificed  is  included,  otherwise  its 
owners  would  receive  its  value  without  paying  towards  the  loss.  Another 
account  is  made  of  the  losses  to  be  replaced,  and  the  average  is  then  ad* 
justed  bj  the  brokers  (Smith's  Merc  Law,  9th  ed.  325). 

(h)  The  principle  is  not  confined  to  a  jettison  of  goods,  but  ^  all  loss 
which  arises  in  consequence  of  extraordinary  sacrifices  made,  or  expenses 
incurred  for  the  preservation  of  the  ship  and  caigo,  comes  within  general 
average,  and  must  be  borne  proportionably  by  all  who  are  interested  f 
BirhUy  v.  Pre$grave,  I  East  220,  Tudor's  L.  C.  83.  See  SUwari  v.  Wul 
India,  Sc.,  Steamship  Co.,  42  L.  J.,  Q.  B.  84, 191. 

(i)  The  rule  of  the  Roman  law  is  not  now  observed  in  this  country. 
If  the  ship  reaches  her  destination,  and  the  average  is  adjusted  there,  the 
goods  sacrificed  are  valued  at  the  market- value  there,  after  deducting 
freight  and  other  charges,  because  the  owner  of  the  goods  sacrificed  ought 
to  be  put  on  the  same  footing  with  those  whose  goods  have  been  saved 
through  his  loss.  If  the  ship  puts  back  to  the  port  of  lading,  and  the 
average  is  there  adjusted,  the  invoice  price  is  adopted  as  the  valuation  of 
all ;  if  they  are  stopped  short  at  any  other  port,  the  valuation  of  all  is  made 
according  to  the  actual  value  there  (Shee's  Abbot  on  Shipping,  550  ; 
Bell's  Pr.  441  ;  see  last  sentence  of  this  section). 
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ship  and  freight.(y)  If  the  ejection  does  not  save  the  ship^ 
the  goods  preserved  from  the  shipwreck  are  not  liable  in 
contribution.(4)  By  the  latter  laws  of  Wisby  (art.  20),  ejec- 
tion may  be  lawfully  made,  if  the  master  and  a  third  part  of 
the  mariners  judge  that  measure  necessary,  though  the 
owners  of  the  goods  should  oppose  it;(Q  and  the  goods 
ejected  are  to  be  valued  at  the  price  that  the  goods  of  the 
same  sort  which  are  saved  shall  be  afterwards  sold  for.(m) 

21.  There  are  certain  obligations  which  cannot  subsist 
by  themselves,  but  are  accessions  to,  or  make  a  part  of,  other  ^  "*'*"*^ 
obligations.     Of  this  sort  axe  fidejuasion,  SLad  the  obligation        ^^' 
to  pay  interest     Cautionry,  or  fidejvssion,  is  that  obligation  Oantioiiiy, 
by  which  one  becomes  engaged  as  security  for  another,  that 

he  shall  either  pay  a  sum,  or  perform  a  deed. 

22.  A  cautioner  for  a  sum  of  money  maybe  bound,(n)for»fiimof 

inoiioj. 

(61  ft8\ 
( j)  It  has  even  been  held  contrary  to  the  words,  but  in  conformity  with  ' 

the  spirit  of  the  civil  law,  that  the  intentional  stranding  of  a  ship,  in  order 

to  escape  an  enemy  or  to  avoid  shipwreck  on  a  more  dangerous  spot^  is   * 

an  average  loss  (Colombian  Iruur.  Co.  v.  Ashby,  13  Pet  331,  Tudor's  L.  C. 

97);  but  if  the  vessel  has  been  driven  ashore,  only  the  expense  of  dischaig- 

ing  the  cargo  constitutes  general  average  (Job  v.  LangUnij  6  K  &  K  779  ; 

Bell's  Com.  L  589). 

(Jk)  But  if  the  ship  survive  the  storm  of  danger  in  whidi  the  goods  are 
jettisoned,  and  afterwards  perish  from  some  other  danger,  any  goods  which 
are  saved  must  contribute  to  the  original  loss,  without  which  even  the 
diminished  value  would  have  no  existence  (Bell's  Com.  L  586  Shoe's 
Abbot  on  Shipping,  548). 

(J)  But  Lord  Keny on  says  : — "  The  rule  of  consulting  the  crew  is  rather 
founded  in  prudence,  in  order  to  avoid  dispute,  than  in  necessity,  as  it 
may  often  happen  that  the  danger  is  too  uigent  to  admit  of  any  such  de- 
liberation "  (BirJUey  v.  Fresgravej  cit.y  Abbot  526). 

(m)  See  above,  note  (k), 

(n)  *^  The  engagement  as  cautioner  must,  in  the  general  case,  be  consti-  OonstitiittQii 
tuted  by  probative  writing.  But  an  infonnal  writing,  if  followed  by  rei  "^J^^  ^^ 
irUerventus,  as  when  an  advance  has  been  made  on  the  face  of  it,  is  valid. 
If  the  obligation  be  neither  probative,  nor  a  document  in  re  mereatofid^ 
nor  followed  by  m  interventusy  it  is  null,  though  the  party.offer  to  prove 
the  genuineness  of  the  subscription  by  oath  of  party  ;  or  although  the 
fact  be  admitted  on  the  record  {Criehton  v.  SytM^  1772,  M.  17,047  ;  Ed- 
mtmstoM  V.  Lang,  June  23, 1786,  M.  17,037).  An  exception  was  admitted, 
and  parole  proof  considered  competent,  where  the  cautionary  obligation 
was  an  integral  part  of  a  contract  between  the  creditor  and  principal 
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either  simply  as  cautioner  for  the  principal  debtor,  or  oon- 
jnnctly  and  severally  for  and  with  the  principai  debtiv. 
Ampto  The  first  has,  both  by  the  Roman  law  (Nov.  4,  a  1)  and  by 
tlMlwiMftiof    oar  customs,  the  beruJUnum  ordinis,  at  of  disca88i<m,(o)  by 

debtor,  which  in  itself  might  be  pioyed  bj  parole  eyidenoe.  Hue  was 
done  away  with,  and  all  verbal  cantioniy  put  an  end  to,  by  §  6  of  the 
Mercantile  Law  Amendment  Act,  which  requires  '  all  goarantees,  seeo- 
nties,  or  cautionary  obligations  made  or  granted  by  any  person  for  any 
other  person,  to  be  in  writing,  and  sahscribed  by  the  person  undertaking 
•aeh  guarantee,  security,  or  cautionary  obligation,  or  by  some  person  dufy 
authorised  by  him.'  Cautionaiy  obligations,  entered  into  conditionally, 
e.^.,  on  the  condition  that  other  persons  are  to  be  bound  as  co-cautioners, 
•0  as  to  divide  the  responsibility  and  the  loss,  are  not  complete  till  all 
have  signed :  PaUnon  v.  Bowxr^  March  9, 1844,  6  D.  987,  where  one  of 
several  intended  obligants  not  having  subscribed  a  bond  to  a  bank  for  a 
cash-credit,  and  the  bank  having  made  advances  on  the  party  in  whose 
favour  the  credit  was  constituted,  the  other  obligants  who  had  subscribed 
were  held  not  to  be  bound.  I  find  it  difficult  to  reconcile  this  decision 
with  that  of  M'Danald  v.  SUtoart,  July  5, 1810,  F.C.,  and  Blair  v.  Taylor, 
July  1, 1836, 14  S.  1069.  But  die  result  appears  to  be,  that  it  must  be 
made  perfectly  clear  that  the  obligant  intended  to  make  it  a  condition  of 
his  obligation  that  a  given  number  of  others  were  to  be  bound  along 
with  him,  and  that  condition  will  not  be  inferred  merely  from  his  putting 
his  name  to  a  bond  which  contains  the  names  of  others  as  contemplated 
oo-obligants  along  with  him.  It  is  his  duty  to  see  that  their  signatures 
ore  appended  before  he  allows  the  bond  to  pass  into  the  hands  of  the 
ereditor.''— MoiB.  See  SeoUuh  Prov,  AMSur.  Co,  v.  Pringhy  ^,  Jan.  88, 
1868,  20  D.  463  ;  Craig  v.  Paton,  Deo.  13, 1865, 4  Macph.  108.  Bonds  of 
judicial  caution  are  different ;  and  thus,  when  one  of  the  signatures  in  a 
bond  of  caution  in  a  suspension  is  foiged,  the  other  cautioners  remain 
bound  to  the  charger,  who  undertakes  no  duty  and  incurs  no  risk  in  re- 
gard to  the  preparation  of  the  deed  and  the  validity  of  its  execution 
(Simpton  v.  Fleming,  Feb.  3, 1860,  22  D.  679). 

(o)  In  order  to  have  the  benefit  of  discussion,  the  cautioner  must  now 
expressly  stipulate  in  the  deed  that  the  creditor  shall  be  bound  to  discuss 
the  principal  debtor  before  proceeding  against  him ;  19  &  20  Vict  c. 
60,  §  8.  But  this  provision  of  the  Mercantile  Law  Amendment  Act  ap- 
plies only  to  obligations  for  payment  of  debt,  not  to  obligations  ad  factum 
prastandum.  Apart  from  this  statute,  bills  and  notes,  even  where  signed 
by  a  party  "as  csLMtioner "  (M'Dougall  v.  Foyer^  Feb.  13,  1810,  F.C.), 
judicial  bonds  of  caution  {Dickie  v.  Thomson,  1743,  M.  2110),  and  direct 
guarantees,  such  as  are  usual  in  mercantile  dealings  (Blackwood  v.  ForheSy 
March  10,  1848,  10  D.  920),  imply  an  obligation  to  pay  the  debt  without 
benefit  of  discussion. 
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-which  the  creditor  is  obliged  to  discuss  the  proper  debtor 
before  he  can  insist  for  payment  against  the  cautioner.     By 
discussing  is  not  barely  meant  the  making  a  demand  of  the 
debt.     The  peraon  of  the  debtor  must  be  discussed  by  denun- 
ciation,  and   by  registering  the  horning  ;(p)   his  moveable 
estate  by  poinding,  or  arrestment  and  forthcoming ;  and  his 
heritage  by  adjudication ;  Brisbane  v.  Monteith,  July  24, 
1662,  M.  3588.(g)     Where  one  is  bound  as  full  debtor  with  Caatumar 
and  for  the  principal,  or  conjunctly  and  severally  with  himi,  jxoioGj  and 
the  two  obligants  are  bound  equally  in  the  same  obligation,  ••^«™y- 
each  in  aolidum ;  and  consequently,  the  cautioner,  though 
he  is  but  an  accessory,  may  be  sued  for  the  whole,  without 
either  discussing  or  even  citing  the  principal  debtor.     Cau- 
tioners for  performance  of  facts  by  another,  or  for  the  faithful  Cautioner  for 
discharge  of  an  oflBce,  e.g.,  for  factors,  tutors,  &c.,  cannot,  by  SSh^"""^ 
the  nature  of  their  engagement,  be  bound  conjunctly  and 
severally  with  the  principal  obligant ;  because  the  fact  to 
which  the  principal  is  bound  cannot  possibly  be  performed 
by  any  other.     In  such  engagements,  therefore,  the  failure  is  in  ereiy  ease 
must  be  previously  constituted  against  the  proper  debtor,  ^1,^,^1,1,^ 
before   action   can  be  brought    against  the   cautioner,  for 
making  up  the  loss  of  the  party  suflFering.(r) 

(;>)  Under  the  Personal  Diligence  Act,  1  &  2  Vict,  c  118,  regiBtra- 
tion  of  an  expired  chaise  is  sufficient  discussion  of  the  person  of  the 
debtor. 

(9)  It  seems  that  sequestration  under  the  Bankruptcy  Statute  is  suffi- 
cient discussion  (Bell's  Pr.  253);  and  that  the  creditor  may  proceed  at 
once  against  the  cautioner  when  the  principal  debtor  is  furth  of  the  king- 
dom, and  has  no  effects  in  it  (Elams  v.  Fisher,  1757,  M.  2110). 

(r)  "  In  regard  to  such  cautionary  obligations,  not  only  must  there  be  Dntieaof  oredi- 
tlie  utmost  fairness  in  the  outset  in  communicating  all  such  information  ^^'"^S^S**'*" 
as  would  have  probably  affected  the  mind  of  the  intending  cautioner  forOwuSSi  of 
(Smith  V.  Bank  of  Scotland,  Jan.  14,  1829,  7  S.  244,  3  Dow  272  ;  Stein's  OflBdali. 
Assignees  v.  Brunton,  Feb.  12,  1833,  US.  373);  but,  after  the  obligatioii 
is  entered  into,  there  are  still  duties  of  superintendence  imposed  on  the 
creditor,  the  neglect  of  which  will  hberate  the  cautioner,  if  they  are  such 
as  are  expressly  stipulated  in  the  agreement  {Forbes  v.  Welsh,  June  10^ 
1829, 7  S.  732).   Even  where  there  is  no  infringement  of  an  express  stipu- 
lation, gross  neglect  on  the  part  of  the  creditor,  or  knowledge  on  his  part 
that  irregularities  are  committed,  will  be  sufficient  to  liberate  the  cau- 
tioner {Thistle  Frietidly  Society  of  Aberdeen  v.  Garden,  June  17,  1834«  12 
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BttiifMim  23.  In  the  case  of  two  or  more  cautioners,  each  of  them 

by  the  Roman  law  pronounced  the  obligatory  words  by  him- 


self, and  so  became  bound  to  the  creditor  in  solidwm,  until 
((B)  the  heaeficivmi  divisUmia  was  introduced,  by  which  cautioners 
were  entitled  to  insist  that  the  obligation  might  be  divided 
among  all  of  them  pro  raid  ;  §  4,  Inst  de  Jidejus.(3,  20.)  By 
our  law  all  the  co-cautioners  are  bound  in  the  same  writing ; 
so  that  there  is  no  place  for  this  benefit.  For  when  they 
become  obliged  conjunctly  and  severally,  the  plain  intention 
of  parties  is  that  the  obligation  should  not  be  divided ;  and 
where  they  are  bound  simply  as  cautioners,  each  co-cautioner 
is,  by  the  genuine  nature  of  such  obligation,  without  any 
privilege,  liable  only  for  his  own  proportion,  while  the  other 
obligants  are  solvent,  except  where  the  obligation  is  in  itself 
indivisible. 
FideJuMiim  !■  24.  Fidejussion  may  be  interposed  to  an  obligation  merely 
iM^ymtmV  ^^^^^^l*  ^  which  the  cautioner  is  eflFectually  boimd,  though 
.^.  the  principal  debtor  should  get  free.  Thus,  a  cautioner  in  a 
bond  not  legally  attested  as  to  the  principal  debtor,  lies 
under  a  proper  engagement;  because  the  statutory  nuUity, 
on  which  the  principal  escapes,  does  not  take  away  the 
natural  obligation;  {Hepburn)  Nimmo  v.  Brown,  Feb.  2, 
1700,  M.  2076.  But  cautionry  cannot  subsist  without  some 
obligation  to  which  it  is  accessory.(8) 

S.  745).  But  the  case  must  be  brought  up  to  one  of  gross  negligence  ;  or 
of  positive  sanction  by  the  principal  to  the  improper  actings  of  the  officer 
{WTagga/res  Beprs,  v.  WcUson,  Jan.  24, 1834, 12  S.  332,  rev.  April  16, 1835, 
1  S.  &  M'L.  553).*' — MoiR.  In  cautionary  obligations  for  bank-agents, 
a  peculiar  degree  of  strictness  and  care  in  superintendence  is  required  on 
the  part  of  the  bank,  on  account  of  the  great  powers  intrusted  to  such 
agents,  and  the  great  hazard  incurred  by  the  cautioner  in  the  event  of 
their  fraud  or  misconduct  (see  Smith  v.  Bank  of  Scotland,  supra  y  Thonuon 
Y.  Bank  of  Scotland,  J  an.  29, 1822,  1  S.  275,  rev.  June  11, 1824,  2  S.  App. 
317  ;  Leith  Bank  v.  Bell,  May  12,  1830,  8  S.  721,  aff.  Oct.  1,  1831,  6  W. 
&  S.  703).  Any  material  change  in  the  nature  of  the  employee's  duties 
and  responsibilities,  not  communicated  to  the  cautioner,  liberates  him 
{Bonar  v.  M'Donald,  July  17,  1847,  9  D.  1537,  aflf.  Aug.  9,  1850,  7  Bell 

379). 

(s)  A  cautioner  for  a  married  woman,  or  a  minor  acting  without  his 
curators,  is  bound  ;  but  not  a  cautioner  for  a  debtor  who  lias  not  sub- 
scribed his  principal  obligation  at  all  (Inst.  1.  c). 
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26.  The  cautioner,  who  binds  himself  at  the  desire  of  the  Cautionon 
principal  debtor,  has  an  actio  mandati,  or  of  relief  against  ntandaU 
him,  for  recovering  the  principal  and  interest  paid  by  him-  5lbtor!  *^* 
self  to  the  creditor,  and  for  damages ;  which  action  lies  de 
jure,  though  the  creditor  should  not  assign  to  him  on  pay- 
ment. Under  damage  is  not  comprehended  the  loss  sustained 
by  the  cautioner  through  his  own  fault,  e.gr.,  in  suspending 
the  debt  without  good  grounds,  or  in  allowing  diligence  to 
proceed  upon  it  against  his  estate.  As  relief  against  the 
debtor  is  implied  in  fidejussory  obligations,  the  cautioner, 
where  such  a  relief  is  cut  oflF,  is  no  longer  bound.  Hence  the 
defence  of  prescription  frees  the  cautioner,  as  well  as  the 
principal  debtor;  Doul  v.  Home,  Dec.  16,  1695,  M.  2077.(0 
Thus,  likewise,  a  cautioner  is  not  bound,  though  the  creditor 
should  oflFer  to  prove  by  his  oath  that  he  heard  the  debtor 
acknowledge  the  debt ;  because,  as  such  oath  could  not  prove 
against  the  debtor,  the  cautioner,  if  he  were  obliged  to  depose, 
would  pay  without  relief;  Herdman  v.  Borthwick,  1699,  M. 
2078. 


(t)  As  to  prescription,  see  below,  t.  7,  §  9.  Besides  prescription  and  Extinction  of 
their  natural  solution  by  payment  or  performance,  cautionary  obligations  Cautioniiy 
are  extinguished  in  the  following  ways  : — "  (1)  By  the  discharge  of  the  ^^  "* 
principal  debtor  by  the  creditor  without  the  consent  of  the  cautioner. 
Bat  when  the  cautioner  is  himself  insolvent,  or  has  been  called  upon  to 
pay  and  has  failed  to  do  so,  the  creditor  is  entitled  to  rank  on  the  estate 
of  the  principal,  and  take  such  composition  as  it  will  afford,  reserving  his 
right  as  against  the  cautioner.  (2)  It  was  at  one  time  held  that  if  the 
creditor  ranked  in  a  sequestration,  accepted  a  composition,  and  agreed  to 
the  discharge  of  the  principal  debtor  without  the  express  assent  of  the 
cautioner,  this  extinguished  the  cautionary  obligation.  But  it  was  settled 
otherwise  by  Whitelaw  and  Kirk  v.  Steins,  May  20,  1814,  F.C.  The 
matter  is  now  expressly  regulated  on  this  footing  by  19  &  20  Vict  c.  79, 
§  56.  (3)  Discharge  of  a  cautioner  without  the  co-cautioner's  consent 
was  formerly  held  to  operate  a  discharge  of  the  remaining  cautioners  to 
the  extent  of  the  share  of  the  debt  which  would  have  fallen  on  that 
cautioner.  But  the  Mercantile  Law  Amendment  Act,  §  9,  provides  that 
where  two  or  more  parties  shall  become  bound  as  cautioners  for  any 
debtor,  any  discharge  granted  by  the  creditor  in  such  debt  or  obligation 
shall  be  deemed  and  taken  to  be  a  discharge  granted  to  all  the  cautioners* 
(4)  The  renunciation  by  the  creditor  of  any  security  held  by  him  over 
the  debtor's  estate  is  also  a  discharge  of  the  cautioner  to  the  extent  of  the 
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inwiuitoMes         26.  But  (1)  where  the  cautioner  is  interposed  to  an 
no  relief  obligation  merely  natural,  the  relief  is  restricted  to  the  sums 

3^J^  ^      that  have  really  turned  to  the  debtor's  profit.     (2)  A  cau- 
(67  S6)      tioner  who  pays  without  citing  the  debtor  loses  his  relief 
in  so  far  as  the  debtor  had  a  relevant  defence  against  the 
debt,  in  whole  or  in  part ;  Maxwell  v.  E.  of  NithsdcUe,  Dec. 
AVwlM^t  period  19, 1632,  M.  2115.(it)    Relief  is  not  competent  to  the  cau- 
oompeient.       tioner  till  he  either  pays  the  debt  or  is  distressed  for  it ; 
except  (1)  where  the  debtor  is  expressly  bound  to  deliver 
to  the  cautioner  his  obligation  cancelled  against  a  day  cer- 
tain, and  has  failed ;  or  (2)  where  the  debtor  is  vergens  ad 
i/nopiam ;  in  which  case  the  cautioner  may  by  proper  dili- 
gence secure  the   debtor's   funds  for  his  own  relief,   even 
before  payment  or  distress. 

27.  Mutual  relief  was  not  competent  among  the  cau- 
tioners themselves  by  the  Roman  law ;  for  their  obligations 
being  separate,  and  having  no  mutual  connection,  payment 
made  by  any  one  of  them  to  the  creditor  extinguished  the 
obligation,  unless  the  cautioner  who  paid  had  got  a  cession 
or  assignment  from  the  creditor,  which  he  was  entitled  to 
demand  by  the  beneficium  cedervdarum  actionura.  But  by 
our  law  a  right  of  relief  is  competent  de  jure  to  the  cautioner 


Mutual  relief 
among  00- 
cautionen. 

(68,  69) 


value  of  such  security.  (5)  discharge  of  the  debtor  from  actual  imprison- 
ment by  the  creditor  who  incarcerated  him  discharges  the  cautioner, 
because  it  is  impossible  to  estimate  the  effect  which  continued  imprison- 
ment might  have  had  on  the  debtor  or  the  debtor's  friends  (Ersk.  ill. 
3, 66).  (6)  Qross  neglect  on  the  part  of  the  creditor  frees  the  coutioner. 
But  this  neglect  must  be  of  some  known  rule ;  as  in  the  case  of  bills  of 
exchange,  in  the  negotiation  of  ^vhich  the  law  prescribes  a  particular 
course  ;  or  it  must  be  so  gross  as  approaches  to  dole.  Strict  diligence 
against  the  debtor  as  soon  as  the  period  of  payment  arrives  is  not  required ; 
but  if  the  creditor  by  positive  agreement  gives  him  time  without  the  as- 
sent of  the  cautioner,  the  latter  is  liberated  (Bell's  Pr.  262).  The  doctrine 
of  giving  time  appears  inapplicable  to  cautionary  obligations  for  the  dis- 
charge of  an  office,  or  of  a  continuous  course  of  transactions  under  a  cash- 
credit  bund." — MoiR.  See  §  22,  note  (q).  A  change  in  tlie  partners  of  a 
firm  for  which  a  guarantee  lias  been  granted,  relieves  the  cautioner  unless 
the  contrary  has  been  stipulated  (19  &  20  Vict.  c.  60,  §  7). 

(u)  Further,  a  cautioner  is  barred  from  claiming  relief  where  the  debt 
has  truly  been  contracted  or  applied  for  his  own  behoof  {Erskinc  v.  Cor- 
mack,  July  6,  1842,  4  D.  1478). 
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who  pays  against  his  co-cautioners,  (a)  without  either  assig- 
nation,(&)  or  even  any  clause  of  mutual  relief  in  the  bond, 
unless  where  the  cautioner  appears  to  have  renounced  it 

(a)  '^  In  demanding  that  relief  from  his  co-cautioner,  he  must  com-  Commimiaft- 
municate  the  benefit  of  any  ease  or  deduction  which  he  may  receive  in  ^^^  ^  ®"J 
paying  the  debt,  and  the  benefit  of  any  security  which  he  may  hold  over 
the  estate  of  the  principal  But  the  general  rule  does  not  apply  where 
each  cautioner  is  bound  in  pa3rment  of  a  separate  and  specific  sum ; 
LawrU  v.  Stewarty  June  6,  1823,  2  S.  368.  In  the  general  case,  however, 
there  is  no  such  separation  of  liability.  But  a  question  arises,  whether 
in  such  a  case  a  cautioner  can  be  compelled  to  communicate  to  a  co- 
cautioner  the  benefit  of  a  separate  security  which  he  holds,  when  his 
doing  so  would  prejudice  himself.  Mr.  Bell  (Com.  L  349)  holds  that 
where  one  '  cautioner  alone  has  stipulated  for  the  security,  and  where 
this  difference  has  been  openly  made  between  cautioners  at  first,  and 
with  the  knowledge  of  each  other,  it  is  probable  that  the  Court  would 
not  communicate  the  security.*  So,  where  a  cautioner  holds  a  collateral 
security  applicable  to  other  debts  also,  he  is  not  bound  to  renounce  the 
benefit  of  his  security,  so  far  as  it  is  applicable  to  those  debts  {Camphdl 
V.  Campbell,  VJlb,  M.  2132).  But  where,  the  cautioners  being  originally 
on  the  same  footing,  one  of  them  svrbseqtiently  gets  a  security  in  his 
favour  from  the  debtor,  the  priuciple  which  rules  the  case  is  that  the 
cautioner  is  bound  to  act,  and  is  presumed  to  have  acted,  for  the  general 
benefit,  so  that  what  is  given  for  the  relief  of  one  is  to  be  communicated 
for  the  benefit  of  all  {Milligan  v.  Olen,  May  20,  1802,  F.C.).  No  case, 
however,  exists  in  which  a  co-cautioner,  who  has  obtained  a  security  over 
the  estate  of  a  third  party,  has  been  held  liable  to  conmiunicate  the  benefit 
of  it  to  a  co-cautioner.  All  the  decided  coses  have  reference  to  securi- 
ties obtained  over  the  proper  estate  of  the  principal  debtor,  and  there 
seem  to  be  no  equitable  grounds  on  which  a  party  could  be  compelled 
80  to  communicate.  The  co-cautioner,  in  the  event  of  the  bankruptcy 
of  another  co-cautioner,  cannot  rank  on  his  estate  for  more  than  his  due 
proportion  of  the  debt  (MaxwelVs  Crs.  v.  Heron,  Feb.  8,  1792,  M.  2136, 
rev.  June  11,  1794,  3  Pat.  350).'* — MoiR.  This  decision  appears  to  over- 
rule the  doctrine  laid  down,  on  the  authority  of  Jetton  v.  Kinninmondy 
1684,  M.  14,641,  by  Erskine,  Inst.  iii.  3,  74,  >h. 

(6)  Although  a  cautioner  may  operate  relief  without  an  assignation,  Creditor  mutt 
the  creditor  is  yet  bound  to  grant  an  assignation  to  any  person  paying  grw^taiiigna- 
the   debt    (Erskine  v.   Manderson,    1780,   M.    3355 ;    M'GiUivray  v.  naving  his 
M' Arthur,  June  10,  1826,  4  S.  697  ;  OUmour  v.  FtnnU,  Dec.  11,  1832,  debt, 
lis.  193, — correcting  Ersk.  Inst  iii  3,  68).    But  the  creditor  is  bound 
to  grant  such  an  assignation  only  to  one  who  pays  the  whole  debt ;  and 
there  is  no  exception  to  this  rule,  even  where  he  ranks  for  a  dividend  on 
the  estate  of  a  bankrupt  surety  (Ewart  v.  Latta,  June  10,  1863, 1  Macph. 
905,  rev.  May  5, 1865,  3  Macph.  H.  L.  36, 4  Macq.  983). 
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In  consequence  of  this  implied  relief,  a  creditor,  if  he  shall 
grant  a  discharge  to  any  one  of  the  cautioners,  must,  in  de- 
manding the  debt  from  the  others,  deduct  that  part  as  to 
which  he  has  cut  off  their  relief  by  that  discha]:ge.(c) 
Where  a  cautioner  in  a  bond  signs  a  bond  of  corroboration 
as  a  principal  obligant  with  the  proper  debtor,  and  with 
them  a  new  cautioner,  the  cautioner  in  the  new  bond  is  en- 
titled to  a  total  relief  against  the  first  cautioner,  at  whose 
desire  he  is  presumed  to  be  bound  ;  Mirrie  v.  PoUock,  July 
10,  1745,  M.  2125,  Elch.  "  Cautioner,"  16.  And  this  total 
relief  against  the  first  cautioner  seems  equitable,  though  he 
should  not  be  a  party  to  the  bond  of  corroboration ;  for  a 
corroborative  security,  in  which  he  has  no  concern,  ought 
not  to  advantage  him,  by  throwing  part  of  his  cautionary 
obligation  upon  another;  Clarkson  v.  Edgar,  1703,  M. 
14,645 ;  Brock  v.  L.  Bargany,  1705,  M.  14,648.(d) 

28.  Cautionry  is  also  judicial,  as  in  a  suspension.  Cau- 
tioners of  this  kind  got  free  if  either  the  charger  or  sus- 
pender died  before  discussing  the  suspension,  till  Act  S., 
Jan.  29,  1650.  And  even  after  that  Act  their  obligation 
ceased  if  the  decree  suspended  had  been  turned  into  a  libel, 
i.6.,  sustained  only  as  a  libel  through  any  informality ;  though 
the  suspender  should  have  been  at  last  condemned  in  pay- 
ment.   This  was  altered  by  Act  S.,  Dec.  27,  1709  ;(e)  but 

(c)  See  above,  §  25,  note  (t). 

(<2)  The  last  sentence  is  not  quite  accurate,  the  authorities  cited  having 
been  overruled.  If  a  new  cautioner  is  introduced  at  the  desire  of  the 
debtor,  and  not  of  the  former  cautioner,  he  has  only  a  rateable  relief  as 
if  he  had  been  a  party  to  the  original  obligation.  If  he  be  introduced 
at  the  desire  of  the  former  cautioner,  or  to  relieve  him  from  an  impending 
demand,  he  is  entitled  to  total  relief  against  him.  In  the  absence  of 
facts  and  circumstances  leading  to  a  contrary  inference,  he  is  presumed 
to  have  interposed  for  the  principal  debtor,  with  the  same  right  of  relief 
as  the  original  cautioner  {Smiton  v.  Miller ,  1792,  M.  2138,  1  Bell's 
Com.  362,  3  Ross's  L.  C.  42  ;  Lennox  v.  Campbell,  May  18,  1815,  F.C.; 
Walker  v.  InglU,  May  5,  1827,  5  S.  726,  aflf.  March  3,  1830,  4  AV.  &  S. 
40  ;  Tharbum  v.  Howiey  June  18,  1863,  1  Macph.  1169  ;  Bell's  Pr.  272. 
(See  further,  as  to  Bonds  of  Caution  for  Cash  Credits,  Letters  of 
Recommendation,  and  Mercantile  Guarantees,  Note  E  at  the  end  of 
this  title). 

(e)  The  cautioner  in  a  suspension  is  not  liberated  by  the  circumstance 
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it  is  sufficient  at  this  day  to  loose  the  cautioner,  that  when 
he  became  bound  the  suspender  had  good  reason  to  suspend, 
e,g,,  if  the  charger  had  at  that  period  no  title,  or  had  not 
then  performed  his  part,  though  these  grounds  of  suspension 
should  be  afterwards  taken  oflF.(gr)  The  clerk  to  the  bills, 
whose  duty  it  is  to  receive  none  but  solvent  cautioners, 
usually  demanded  for  his  security  an  attestation  by  one  of  a 
known  character  of  the  solvency  of  the  cautioner  offered. 
These  attesters  must,  by  the  last  quoted  Act  of  Sederunt, 
bind  themselves  as  cautioners  for  the  cautioner  in  the  sus- 
pension, and  so  are  liable  avhsidiarie,  in  their  order,  after  he 
is  discussed.  In  all  maritime  causes,  where  the  parties  are 
frequently  foreigners,  the  defender  must  give  caution  jvdido  OautioiicCT 
siati  etjudicatum  8olvi.(h)  Such  cautioner  gets  free  by  theyti<^!^iii 
death  of  the  defender  before  sentence  {Hodge  v.  Story,  Jan.  ^^'^ 
20,  1680,  M.  2034);  but  he  continues  bound  though  the 
cause  should  be  carried  from  the  Admiral  to  the  Court  of 
Session ;  Stewart  v.  Gedd,  Nov.  16, 1636,  M.  2033.  This  sort 
of  caution  is  only  to  be  exacted  in  causes  strictly  maritime  ; 
Rowand  v.  Freemcm,  Jan.  9,  1755,  M.  204j3.(i) 

29.  It  happens  frequently  that  a  creditor  takes  two  ox  CwrtidAeni^. 
more  obligants  bound  to  him,  all  as  principal  debtors,  with-        (74) 

of  the  decree  under  suspension  being  turned  into  a  libel  {HerhwUon  v. 
Battray,  1793,  M.  2157). 

(g)  M'Gawan  v.  Marshall,  1784,  M.  2155. 

{h)  AboHshed  by  13  &  14  Vict.  c.  36,  §  24. 

(t)  Caution  in  advocations  was  subject  to  the  same  rules  as  caution 
in  suspensions ;  but  in  the  appeal  which  has  been  substituted  for  the 
former  process  of  advocation  no  caution  is  required  of  the  appellant 
(31  &  32  Vict.  c.  100,  §  65).  The  other  principal  kinds  of  judicial  caution 
are — caution  judicio  sUti,  i.e.,  to  abide  judgment  within  the  jurisdiction 
of  the  Court,  which  is  applicable  to  debtors  in  meditatione  fugcB  (svprcL, 
i.  2,  12 ;  Bell's  Com.  i.  380  et  seq.);  caution  by  bond  of  presentation, 
whereby  the  cautioner  tmdertakes  to  present  a  debtor,  on  the  eve  of 
being  incarcerated  for  his  debt,  at  a  time  and  place  mentioned,  under  the 
pain  of  paying  the  debt  (Bell's  Com.  i.  385)  ;  caution  in  loosing  arrest- 
ments,  whereby  the  cautioner  is  bound  to  produce  the  goods  or  pay  the 
arrester's  debt  to  the  extent  of  the  value  of  the  goods  (infra,  t.  6,  §  7  ; 
Bell's  Com.  ii.  69)  ;  caution  for  judicial  factors,  which  extends  to  Uieir 
whole  intromissions  and  management  (12  &  13  Vict,  c  51  ;  Fraser,  Par. 
&  Ch.,  2d  ed.  515  et  <^.). 
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out  fidejussioiL  Where  they  are  so  bound  for  the  perform- 
ance of  facts  that  are  in  themselves  indivisible,  they  are  liable 
each  for  the  whole,  or  singuli  in  aolidum;  Groat  v.  Suther^ 
lamd,  1672,  M.  14,631.(A;)  But  if  the  obligation  be  for  a  sum 
of  money,  they  are  only  liable  pro  raid;  unless  (1)  where 
they  are  in  express  words  bound  conjunctly  and  severally, 
or  (2)  in  the  case  of  bills  or  promissory  notes ;  Elliot,  Nov. 
13, 1746,  n.r.(Q  One  of  several  obligants  of  this  sort,  who 
pays  the  whole  debt  or  fulfils  the  obligation,  is  entitled  to  a 
proportional  relief  against  the  rest,  in  such  manner  that  the 
loss  must  in  every  case  Call  equally  upon  all  the  solvent 
obligant6.(m) 

80.  Obligations  for  sums  of  money  are  frequently  accom- 
panied vdth  an  obligation  for  the  annualrent  or  interest 
thereof  Interest  (usurce)  is  the  profit  due  by  the  debtor  of 
a  sum  of  money  to  the  creditor  for  the  use  of  it  The  canon 
law  considered  the  taking  of  interest  as  unlawful,  because 
money  yields  no  natural  fruits ;  but  the  law  of  Moses  allowed 
it  to  be  exacted  from  strangers  (Lev.  xxv.  36 ;  Deut,  xxiiL 
19,  20) ;  and  all  the  reformed  nations  of  Europe  have  found 
it  necessary,  after  the  example  of  the  Romans,  to  authorise 
it  at  certain  rates  fixed  by  statute.  Soon  after  the  Reforma- 
tion our  legal  interest  was  fixed  at  the  rate  of  10  per  cent 
per  annum  (1587,  c.  52) ;  horn  which  time  it  has  been 
gradually  reduced,  till  at  last,  by  12  Ann.  stat  ii.  c.  16,  it 
was  brought  to  5  per  cent.,  and  has  continued  at  that  rate 
ever  since,  (n) 

Intoraitdttaby       31.  Interest  is  due  either  by  law  or  by  paction.    It  is 

^  ^  due  by  law,  either  from  the  force  of  statute  (under  which 

(77, 78)      j^Q^y  be  included  Acts  of  Sederunt),  or  from  the  nature  of 

int«reit  upon    the  transaction.     Bills  of  Exchange  (1681,  c.  20)  and  inland 

Ulli; 

(Jb)  Apparently  they  continue  bo,  notwithBtanding  what  is  said  in 
the  Inst.  1.  c,  even  when,  by  the  failure  to  perform,  the  obligation 
resolves  into  a  claim  of  damages  (see  Varlhujton  v.  GVrt?/,  Dec.  6,  1836, 
15  S.  197). 

(/)  M'Dougal  v.  Foyer,  Feb.  13,  1810,  F.C.  ;  1  Bell's  Com.  399. 

(m)  See  above,  pp.  308,  358,  Note  A,  and  §§  25,  27. 

(?j)  There  is  now  no  limit  to  the  rate  of  interest  which  may  be 
stipulated. 


RaiMof 
intereit. 
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bills  (1696,  c.  36),(o)  though  they  should  not  be  protested 
(Baynton  v.  Swinton,  171 8,  M.  474),  carry  interest  firom  their 
date  in  case  of  not-acceptance ;  or  from  the  day  of  their  fall- 
ing due  in  case  of  acceptance  and  not-pajrment.  Where  a 
bill  is  accepted  which  bears  no  term  of  payment,  or  which 
is  payable  on  demand,  no  interest  is  due  till  demand  be 
made  of  the  sum,  the  legal  voucher  of  which  is  a  notarial 
protest.(23)  By  1621,  c.  20,  interest  is  due  by  a  debtor  after  «po?  <ienttn- 
denunciation  for  all  the  sums  contained  in  the  diligence, 
even  for  that  part  which  is  made  up  of  interest.(5)  Sums  ?^i^°" 
paid  by  cautioners  on  distress  carry  interest,  by  Act  S.,  tionerg  dii- 
Feb.  1, 1610  (see  Spots.  Pr.  34),  not  only  as  to  the  principal 
sum  in  the  obligation,  but  as  to  the  interest  paid  by  the 
cautioner.  It  was  found  to  be  sufficient  distress  that  the 
obligation  was  registered,  though  no  charge  of  homing  had 
been  used  thereupon  against  the  cautioner;  Waiickton  v. 
L.  Innervrick,  Jan.  24,  1627,  M.  619.(r)     Factors  named  by  Jntereat  duo 

..  ,  by  faoton. 

the  Court  of  Session  are  liable  for  interest  by  a  special  Act 
of  Sederunt ;  see  iL  12,  §  23. 

32.  It  arises  ex  lege,  or  from  the  nature  of  the  transac-  intereit  of  the 
tion,  that  a  purchaser  in  a  sale  is  liable  in  interest  for  the 
price  of  the  lands  bought  from  the  term  of  his  entry,  though  '    ' 

the  price  should  be  arrested  in  his  hands  (Dury  v.  Ra/msay, 
Feb.  17,  1624,  M.  542) ;  or  though  the  seller  should  not  be 
able  to  deliver  to  him  a  sufficient  progress  or  title  to  the 
lands  {L.  Bcdnagoivn  v.  Mackenzie,  Jan.  28,  1663,  M.  646) ; 
for  no  purchaser  can  in  equity  enjoy  the  fruits  of  the  lands 
while  at  the  same  time  he  retains  the  interest  .of  the  price ; 
but  lawful  consignation  of  the  price  made  by  a  purchaser, 
upon  the  refusal  of  the  persons  having  right  to  receive  it, 

(o)  And  promissory  notes  (12  Geo.  III.  c.  72). 

(j>)  Or  citation  in  an  action  (MoncrieffY.  Moncrieff,  1752,  M.  478, 481). 

{q)  Findlay  v.  Donaldson's  Trs.,  Feb.  10, 1849, 11  D.  569.  Adjudica- 
tion, as  being  a  process  of  execution,  has  also  the  effect  of  accumulating 
principal  and  interest,  and  so  also  has  a  decree  of  sale  (19  &  20  Vict 
c.  91,  §  4). 

(r)  In  practice,  cautioners  adjudge  for  accumulated  principal  and 
interest,  with  interest  from  the  day  of  payment,  whether  there  has  been 
distress  or  not  (Inst.  L  c  ;  £ell*s  Com.  i.  652). 
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stops  the  currency  of  interest.    Where  one  intermeddles  with 

money  belonging  to  another  which  carries  interest,  he  ought 

to  restore  it  com  omni  obventione  et  cauad,  and  is  therefore 

liable  in  the  interest  of  it,  as  being  truly  an  accessory  of  the 

subject  itself;  Irvine  v.  Gordon,  Dec.  22,  1710,  M.  553; 

intezeit  due  to  Erskvne  V.  E.  Lauderdale,  Feb.  18, 1736,  M.  554    It  is  also 

^^iium,  m       ^^^^  ^^®  nature  of  the  transaction  that  interest  is  in  certain 

o^«n^  nomine  qqj^qq  allowed  to  merchants  or  others,  in  name  of  damages 

(Aubray  v.  Rosa*  Earra.,  Jan.  13, 1737,  M.  528) ;  or  ex  mord; 

Campbell  v.  Roae,  1752,  M.  516.(»)    And  the  obligation  upon 

tutors  to  employ  the  nummi  pupUlarea  upon  interest  after 

certain  periods  (L  7,  §  12)  may  be  derived  from  the  same 

source. 

33.  Interest  is  due  by  express  paction  where  there  is  a 
clause  in  a  bond  or  obligation  by  which  money  is  made  to 
carry  interest.  An  obligation  is  not  lawful  where  it  is 
agreed  on  that  the  yearly  interest  of  the  sum  lent,  if  it  should 
not  be  paid  punctually  as  it  falls  due,  shall  be  accumulated 
into  a  principal  sum  bearing  interest ;  but  an  obligation  may 
be  lawfully  granted,  not  only  for  the  sum  truly  lent,  but  for 
the  interest  to  the  day  at  which  the  obligation  is  made  pay- 
able (1621,  c.  28),  whereby  the  intermediate  interest  is  ac- 
cumulated into  a  principal  sum  from  the  term  of  payment.(^) 


Intereitbj 

expiy 

ptotion; 

(81, 82) 


Compoand 
interost. 


(<)  ^  The  doctrine  (of  implied  contract  to  pay  interest)  is  gradually  ex- 
tending, so  as  to  recognise  a  claim  of  interest  in  all  cases  of  loan  and  debt 
in  which  one  enjoys  the  use  of  money  belonging  to  another''  (Bell's  Com. 
i  648).  The  rule  and  practice  in  regard  to  interest  in  modem  times  are 
quite  different  from  what  they  were  formerly ;  so  much  so,  that  non- 
liability for  interest  may  be  held  exceptional  from  the  general  rule  that 
interest  is  payable  on  debts  duly  vouched  from  the  term  of  payment  (j^er 
Lord  Cowan  in  DcUmahoy  and  Wood  v.  Mags,  of  Bre/ihin,  Jan.  6,  1859, 
21  D.  210 ;  Cuninghame  v.  Boswell,  May  29,  1868,  6  Macph.  890).  In 
cases  of  breach  of  contract  or  mora  in  payment,  interest  is  allowed  with- 
out any  inquiry  into  actual  damage,  and  all  losses  are  estimated  accord- 
ing to  the  legal  rate  of  interest  (Bell's  Com.  i.  649). 

(0  The  Act  1621,  c.  28,  is  one  of  those  repealed  by  17  &  18  Vict.  c.  90, 
and  probably  it  would  not  now  be  held  illegal  to  accumulate  interest  by 
anticipation.  In  general,  it  is  still  true  that  interest  does  not  ipso  jure 
bear  interest.  Compound  interest  with  annual  rests  is  allowed  only  where 
there  is  a  fixed  usage  in  commercial  dealings  or  other  transactions  (Bell's 
Pr.  32 ;  Com.  i  651,  and  cases  cited ;  Findlay,  Bannatynty  S  Co.  v.  Donald- 
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Interest  may  be  also  due  by  impUed  paction.  Thus,  where  ^^t 
interest  upon  a  debt  is,  by  a  letter,  promised  for  time  past,  p*"**®" 
such  promise  implies  a  paction  for  interest  as  long  as  the 
debt  remains  unpaid ;  thus,  also,  the  use  of  pajrment  of  in* 
terest  presumes  a  paction  (Carnegie  v.  Durham,  1676,  M. 
484) ;  and  when  interest  is  expressed  for  one  term  it  is  pre- 
sumed  to  be  bargained  for  till  payment;  Hv/rm  y.  jSbaton, 
Jan.  13, 1669,  M.  486. 

34.  The  subject-matter  of  all  obligations  consists  either  General 
of  things  or  of  facts.    Things  exempted  from  commerce  can-  SJ^J^Sli? 
not  be  the  subject  of  obligation ;  ii.  1,2  et  seq.     One  cannot      ,^  ^^ 
be  obliged  to  the  performance  of  a  fact  naturally  impossible ;     ^^m 
nor  of  a  fact  in  itself  immoral ;  for  that  is  also,  in  the  judg-  obligatioiui. 
ment  of  law,  impossible  ;1.15,de  cond,  inat  (28, 7).  Bargains 
relating  to  the  succession  of  a  person  yet  alive  were  repro- 
bated by  the  Roman  law  as  contra  bon^a  mores  (L  61,  de  F. 

0.,  45, 1) ;  but  are  allowed  by  our  practice ;  Ragg  v.  Brown, 
July  29,  1708,  M.  9492.  Since  impossible  obligations  are 
null,  no  penalty  or  damage  can  be  incurred  for  non-perform- 
ance; but  it  is  otherwise  if  the  fact  be  in  itself  possible, 
though  not  in  the  debtor's  power;  in  which  case  the  rule 
obtains,  Locum  facti  imprasstdbilia  avhit  dam/mim  et  vrUer- 
e88e.(u) 

35.  An   obligation,  to   which  a  condition  is  adjected  OUintioni  to 
either  naturally  or  morally  impossible,  is  in  the  general  case  tions  are  ad- 
null  ;  for  the  parties  are  presumed  not  to  have  been  serious.  I^^^b^" 
But  such  obligation  is  valid,  and  the  condition  thereof  held      .^  ^. 
pro  non  aoriptd — (1)  in  testaments ;  (2)  in  obligations  to  the 
performance  of  which  the  grantor  lies  under  a  natural  tie ; 


son,  July  29, 1864, 2  Macph.,  H.  L.,  86 ;  Douglas  v.  Douglass  Trs,,  June  7, 
1867, 5  Macph.  827) ;  or  where  a  party  is  bound  by  his  duty  to  lay  out  and 
accumulate  the  funds  under  his  management,  as  in  the  case  of  judicial 
fieu^tors,  tutors-at-law,  &c.,  under  the  Pupils  Protection  Act,  12  &  13  Vict 
c.  51,  §§  4,  5,  37,  private  trustees  and  testamentary  tutors,  as  well  as 
factors,  law-agents,  and  bankers,  whose  accounts  are  annually  settled 
(MontgomerU  v.  Wauehope,  June  4,  1822,  F.C.,  1  S.  436  ;  CampbeU  v. 
Keith,  July  9,  1840,  2  D.  1367 ;  Wdlwood^s  Trs,  v.  Bostodl,  Dec  17, 
1866, 19  D.  187  ;  Bell's  Pr.  1.  c). 

(u)  As  to  illegal  and  immoral  contracts,  see  Note  A,  p.  307. 
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Implement  in 
oontnusta 
mnit  be 
mntnaL 


Donation ; 
(88,  89,  90) 


when  reroe* 
aUe. 


as  in  bonds  of  provision  to  a  child.(a;)  Where  an  obligation 
is  granted  under  a  condition  lawful  but  unfavourable,  e,g., 
that  the  creditor  shall  not  many  without  the  consent  of  cer- 
tain friends,  no  more  weight  is  given  to  the  condition  than 
the  judge  thinks  reasonable,  whether  the  obligant  lay  under 
a  natural  tie  to  oblige  himself  (Pringle  v.  Pringle,  July  20, 
1688,  M.  2972),  or  not ;  Ford  v.  Ford,  March  1682,  M.  2970. 
A  condition  which  is  some  degree  in  the  power  of  the 
creditor  himself  is  held  as  fulfilled  if  he  has  done  all  he 
could  to  fulfil  it ;  1.  11,  de  cond.  vast.  (28,  7).  Implement  or 
performance  cannot  be  demanded  in  a  mutual  contract  by 
that  party  who  himself  declines  or  cannot  fulfil  the  counter- 
part Thus,  a  husband  becoming  bankrupt  cannot  demand, 
nor  can  any  of  his  creditors  affect,  the  wife's  tocher,  till  her 
provisions  contained  in  the  marriage  articles  be  secured  to 
her;  Cred.  of  Watson  v.  Cameron,  June  9,  1738,  M.  9196, 
Elch.  "Mut.  Contr."  ll.(y) 

36.  Donation,  as  long  as  the  subject  is  not  delivered  to 
the  donee,  may  be  justly  ranked  among  obligations ;  and  it 
is  that  obligation  which  arises  from  the  mere  goodwill  and 
liberality  of  the  granter.  Donations  imply  no  warrandice 
but  from  the  future  facts  of  the  donor.  They  are  hardly  re- 
vocable by  our  law  for  ingratitude,  though  it  should  be  of 
the  grossest  kind.  (2^)  Those  betwixt  man  and  wife  are  re- 
vocable by  the  donor,  even  after  the  death  of  the  donee ;  but 
remuneratory  grants,  not  being  truly  donations,  cannot  be 


(x)  An  example  of  a  condition  contra  bonos  mores  is  futnished  in 
Fraser  v.  Bose,  July  18, 1849,  11  D.  1466,  where  a  father  left  a  legacy  to 
his  daughter  on  condition  that  she  should  not  reside  with  her  mother, 
who  was  of  irreproachahle  character. 

(y)  Boivoell  v.  Miller,  Feb.  4,  1846,  8  D.  430  ;  MiHer  V.  Learmordh, 
Nov.  21,  1872,  10  Macph.  107.  But  after  the  death  of  the  wife  and 
issue,  if  any  ever  existed,  the  husband  in  such  a  case  may  sue  for  the 
tocher,  there  being  no  one  in  existence  entitled  to  plead  against  him  his 
inability  to  perform  his  counter-obligatious  (Inst.  1.  c).  At  this  place  in 
the  Inst,  the  author  treats  of  the  subject  of  Reparation,  as  to  which  see 
Note  F  at  the  end  of  this  title. 

(2)  The  author  in  the  Inst.  1.  c,  on  the  autliority  of  a  decision  men- 
tioned by  Bankton  (i.  9,  4),  regards  donations  as  revocable  for  ingratitude 
by  the  law  of  Scotland. 
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SO  revoked ;  L  6,  §  18.    That  special  sort  of  donation  Tvhich 
is  constituted  verbally  is  called  a  promise;  iii.  2,  §  l.(a) 
The  Roman  law  entitled  all  donors  to  the  benefidum  compe-  Benejiciu 
tentice,  in  virtue  of  which  they  might  retain  such  part  q{^^p^^^ 
the   donation  as  was  necessary  for  their  own  subsistence. 
Our  law  allows  this  benefit  to  fathers,  with  respect  to  the  to  whom 
provisions  granted  to  their  children  (Buntin  v.  Buntin,  Feb. 
21,  1745,  M.  1390,  2895,  Elch.  "  Benef.  Comp."  2) ;  and  to 
grandfathers,  which  is  a  natural  consequence   of  children's 
obligation  to  aliment  their  indigent  parents,  but  to  no  col- 
lateral relations,  not  even  to  brother8.(6) 

37.  Donations  made  in  contemplation  of  death,  or  mortis  Domuio 
causd,  are  of  the  nature  of  legacies,  and  like  them  revocable ; 
consequently,  not  being  eflFectual  in  the  granter's  life,  they  ^ 
cannot  compete  with  any  of  his  creditors,  not  even  with  those 
whose  debts  were  contracted  after  the  donation.  They  are 
understood  to  be  given  from  a  personal  regard  to  the  donee, 
and  therefore  fall  by  his  predecease.  No  deed,  after  delivery, 
is  to  be  presumed  a  donatio  mortia  cauad ;  for  revocation  is 
excluded  by  delivery.(c) 

(a)  In  the  Inst,  there  is  a  discussion  on  the  point  whether  a  promise 
is  binding  without  being  accepted  by  the  donee.  The  law  seems  to  pre- 
sume acceptance  of  a  promise  or  offer  which  lays  no  burden  on  the  donee 
(Stair,  i,  10,  4 ;  Ersk.  Inst.,  L  c.  ;  Bell's  Pr.  9). 

(6)  See  Hogs  v.  Hog,  1749,  M.  1390,  Elch.  "Benef.  Comp."  3,  rev. 
Craig  &  Stair,  469  ;  Hardies  v.  Hardie,  July  1, 1813,  F.C. 

(c)  The  doctrine  of  donatio  mortis  eausd  is  fully  explained  in  Morrit  v. 
Riddicky  July  16,  1867,  5  Macph.  1036.  It  is  defined  "  as  a  conveyance 
of  an  immoveable  or  incorporeal  right,  or  a  transference  of  moveables  or 
money  by  delivery,  so  that  the  property  is  inmiediately  transferred  to  the 
grantee  upon  the  condition  that  he  shall  hold  for  the  granter  as  long  as 
he  lives,  subject  to  his  power  of  revocation,  and  failing  such  revocation, 
then  for  the  grantee  on  the  death  of  the  granter.  If  the  grantee  pre- 
decease the  granter,  the  property  reverts  to  the  granter,  and  the  qualified 
right  of  property  which  was  vested  in  the  grantee  is  extinguished  by 
his  predecease.** — Per  Lord  Pres.  Inglis  (1.  c).  Lord  Deas  adds  these  char- 
acteristics, that "  it  must  be  made  in  the  prospect  of  death,  and  takes  effect 
only  in  the  event  of  death  occurring  from  Uie  existing  illness."  There 
was  such  a  limited  form  of  donatio  mortis  eausd  in  the  Roman  law  (L  1, 
Jnst.  dt  donaL,  2,9;L3,  6;L8,§l;(2em.  c.  don^  39,  6)  ;  but  such 
donations  might  also  be  made  sold  m^niaiitoHs  eogitaticne  (L  2 ;  L  31, 

2B 
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Donation  fa  38,  Deeds  are  not  presumed,  in  dvhio,  to  be  donations. 

In  £m^  Hence  a  deed  by  a  debtor  to  his  creditor,  if  donation  be  not 
(92)  expressed,  is  presumed  to  be  granted  in  security  or  satisfieM;  - 
tion  of  the  debt  \{d)  but  bonds  of  provision  to  children  are, 
from  the  presumption  of  paternal  affection,  construed  to  be 
intended  as  an  additional  patrimony.  Tet  a  tocher  given 
to  a  daughter  in  her  marriage-contract  is  presumed  to  be  in 
satisfsM^on  of  all  former  bonds  and  debts  (Robertson  v. 
Bobertson,  1685,  M.  9619);  because  marriage-contracts  usually 
In  what  caiei  contain  the  whole  provisions  in  favour  of  the  bride.  One 
preran»^a  ^^o  aliments  a  person  that  is  come  of  age,  without  an 
donation.  express  paction  for  board,  is  presumed  to  have  entertained 
him  as  a  friend,  unless  in  the  case  of  those  who  earn  their 
living  by  the  entertainment  or  board  of  strangers ;  Forrest 
V.  Carstmrs'  Reprs.,  1715,  M.  11,098,  9713.  But  alimony 
given  to  minors  who  cannot  bargain  for  themselves  is  not 
accounted  a  donation;  except  either  where  it  is  presumed 
from  the  near  relation  of  the  person  alimenting  that  it  was 
given  ex  pietcUe,  or  where  the  minor  had  a  father  or  cura- 
tors with  whom  a  bargain  might  have  been  made ;  L.  I/ad- 
qvhobvrn  v.  L.  Oigkt,  July  21.  1665,  M.  11,425 ;  Gordon  v. 
Lesly,  June  11, 1680,  M.  11,426. 

§  2  ;  1.  36,  §  4  ;  dtm.c,  don.,  39,  6  ;  see  Savigny's  System,  iv.  239  et  uq,)  ; 
and  the  question  being  one  of  intention  and  circumstances,  it  seems 
unnecessary  to  impose  these  restrictions,  which  are  not  mentioned  hy  the 
other  judges  in  the  case  cited,  and  appear  to  be  negatived  by  the  judgment 
in  Fyfe$  v.  Kedsliey  March  6, 1847, 9  D.  852.  Donation  mortis  catud  may 
be  proved  by  parole  (Morris  v.  Biddickj  supra).  The  last  sentence  in 
the  text  is  not  accurately  expressed,  any  mortis  causd  deed  being  revoc- 
able ;  but  delivery  in  the  case  of  a  m^niis  causd  donation  inter  vivos  is  not 
absolutely  essential  (Crosbi^s  Trs.  v.  Wright,  May  28, 1880,  7  R.  823). 

(d)  This  principal  is  generally  expressed  in  the  maxim  Debitor  rum 
prcssumitur  donare.  But,  practically,  such  questions  are  for  a  jury,  all 
the  fjGu^ts  of  the  case,  including  the  relationship  and  circumstances  of  the 
parties,  the  nature  of  the  gift,  &c.,  being  taken  into  account ;  and  the  rule 
is  liable  to  exception  wherever  the  facts  show  that  not  payment  of  the 
debt  but  a  gift  was  intended.  Its  only  effect  is  to  throw  the  on^is  on  the 
person  alleginj]j  jjjift  or  legacy  {Balfour  v.  BaJfour's  Trs.,  March  10, 
1842,4  D.  1044  ;  Scott  v.  Scott,  June  2,  1846,  8  D.  791  ;  see  examples 
in  Dickson  on  Evid.  §  373  et  seq. ;  McLaren  on  Wills  and  Succession, 
i.  453  et  scq.). 
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NOTE  A. 

DELIVERY  AND  STOPPAGE  IN  TRANSITU. 
(See  B.  ii.  1, 10,  and  B.  iiL  3,  3.) 

"  Constructive  delivery  may  operate  to  pass  the  property  in  goods  GonBtractiTe 
sold  as  effectually  as  actual,  e,g.j  where  the  purchaser  of  a  specific  "^"^'y* 
quantity  of  wheat  left  it  in  the  seller's  granary,  and  the  seller 
addressed  a  delivery  order  in  favour  of  the  buyer  to  his  warehouse- 
man, who  took  charge  of  it  for  the  buyer,  making  delivery  of  it  as 
it  was  required  (Aitchison  v.  Broughton^  Nov.  15,  1809,  F.O.).(a) 
So  a  pipe  of  wine,  bought  and  paid  for,  was  held  to  have  been  con- 
structively delivered  though  left  in  the  seller's  wai*ehouse,  he  hav- 
ing given  an  acknowledgment  to  the  purchaser  that  he  held  it  for 
him,  and  entered  it  in  his  book  as  the  purchaser's  {Gibson  v.  Forbes, 
July  9, 1833,  11  S.  916).     This  decision  is  opposed  to  the  doctrine 
of  Bell's  Com.,  vol.  i.  171,  and  to  the  subsequent  case  of  Book  v. 
Megget,  Feb.  13,  1844,  6  D.  662,  where  certain  hides,  bought  and 
paid  for,  but  left  in  the  tanner's  pits  undergoing  the  process  of 
tanning,  and  occasionally  examined  by  the  purchaser,  were  held,  in 
a  question  with  the  seller's  creditors,  not  to  have  been  delivered. 
In  that  case,  however,  there  was  no  entry  of  the  transfer  in  the 
seller's  books.     When  goods  sold  are  left  in  the  seller's  repository, 
the  giving  up  of  the  key  to  the  buyer  is  counted  an  act  of  real 
delivery  {Dudgeon  v.  Brodie,  July  3,  1801,  F.C.).     If  the  seller 
send  his  own  cart  with  th6  goods,  they  continue  undelivered  so 
long  as  they  are  in  his  care  and  unpacked.     But  the  delivery  into 
the  buyer's  cart,  or  into  a  warehouse  under  the  charge  of  any  one 
representing  him,  passes  the  property." 

"  Where  the  goods  are  kept,  not  in  the  seller's  repository,  but  in  Goodi  in 
a  public  bonded  warehouse,  or  in  the  hands  of  a  wharfinger  or  ^^^^jjj^^ 
agent,  due  intimation  by  the  seller  to  the  proper  custodier,  and 
warrant  for  delivery  to  the  buyer,  completes  the  transfer,  and 
converts  that  officer  into  custodier  for  the  buyer." 

*^  In  the  case  of  goods  at  sea,  the  transfer  is  complete  by  indorsa-  Qoods  at  sea 
tion  of  the  bill  of  lading,  and  the  shipmaster  thereupon  becomes  lading, 

custodier  for  the  indorsee.  No  intimation  is  necessary  to  convert 
the  possession,  but  the  delivery  of  the  bill  of  lading  (on  sight  of 
which  the  shipmaster  is  bound  to  give  up  the  goods)  transfers  at 

(a)  Blade  v.  Glasgow  Incorp.  of  Bakers,  Dec.  13,  1867,  6  D.  137. 
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onoe  the  right  and  tlie  civil  poesession  {Bogle  v.  Dunmorty  Feb?  2, 
1787,  M.  14,216)." 
Stoppage  Ml  <<  Every  seller  has  the  right  to  retain  the  goods  till  the  piioe  be 

paid,  unless  he  has  come  under  an  express  obligation  to  deliver  and 
to  give  credit  for  the  price.     But  if  the  goods  are  onoe  deliyered  to 
the  purchaser,  or  to  some  middleman  to  be  conveyed  to  their  destina- 
tion, and  there  delivered  to  such  purchaser,  it  frequently  hi^pens 
that  the  purchaser,  who  was  in  good  credit  when  the  sale  took 
place,  becomes  insolvent  when  the  goods  are  in  the  courae  of  transit 
from,  the  seller  to  himself.     In  such  a  case,  the  actual  lien  as  arising 
from  possession  is  at  an  end ;  the  bankrupt  would  take  the  goods, 
and  the  seller  would  be  left  a  simple  creditor  for  the  price.     A 
remedy  for  this  evil  is  now  provided  by  the  admission  of  the 
principle  of  stoppage  in  transitu.     The  seller,  if  he  has  reason  to 
suspect  the  solvency  of  the  purchaser,  may  stop  the  goods  while 
they  are  in  the  hands  of  a  middleman  and  in  the  course  of  transit 
to  the  buyer,  at  any  time  before  they  reach  their  destination  and 
are  actually  delivered.     At  first,  the  remedy  in  Scotland  was  of  a 
different  kind,  and  went  a  good  deal  farther.     It  proceeded  on  the 
footing  of  presumptive  fraud  within  three  days  of  bankruptcy.     It 
was  held  that  the  impending  bankruptcy  must  have  been  known 
to  the  bankrupt ;  that  within  that  period  it  was  fraudulent  on  his 
part  to  take  delivery  of  goods  which  he  knew  he  could  not  pay  for, 
and  that,  if  the  goods  had  notwithstanding  been  delivered,  the 
seller  was  entitled  to  restitution  if  the  goods  were  distinguishable 
from  the  rest  of  his  stock.     The  last  case  in  which  in  Scotland 
this  doctrine  of  presumed  bankruptcy  intra  triduum  was  applied 
was  Allan,  Stewart,  dh  Co.  v.  Stein's  Creditors,  1790.     On  appeal  the 
judgment  was  reversed  (3  Paton  191).     Lord  Thurlow  held  that 
the  case  resolved  into   the  inquiry  whether  the  vendors  were 
entitled  to  stop  certain  quantities  of  grain  consigned  or  forwarded 
by  them  to  Stein,  the  bankrupt,  be/ore  the  actual  delivery  to  him, 
the  bankruptcy  having  intervened.     Thus,  with  regard  to  all 
grain  actually  delivered,  the  seller  was  found  to  have  no  remedy." 
''  The  right  is,  as  it  were,  an  extension  or  prolongation  of  the 
seller's  lien,  even  though  the  goods  are  out  of  his  possession,  and 
80  long  as  they  have  not  come  into  the  purchaser's  possession. 
The  right  of  stoppage  is  of  course  excluded  by  actual  delivery,  and 
it  would  be  equally  excluded  by  that  constructive  delivery  which 
the  law  holds  sufficient  to  transfer  the  right." 

"  The  distinctions  in  regard  to  transitus  are  very  nice.     Thus, 
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although  delivery  into  the  carts  or  carriages  of  the  purchaser  would  DistixictionB  as 
be  regarded  as  delivery  to  himself,  it  is  not  delivery  if  the  goods  ^^"^^ 

are  in  the  hands  of  a  carrier  specially  appointed  by  the  purchaser 
to  receive  them,  or  of  a  general  forwarding  agent  of  the  purchaser, 
or  of  an  innkeeper ;  nor  if  the  purchaser  hires  the  carriage  or  cart 
or  servant  of  another  for  the  mere  purpose  of  transporting  the 
goods.  With  regard,  again,  to  goods  put  on  board  ship  for  the 
purchaser,  if  the  charter-party  amounts,  as  it  generally  does,  merely 
to  a  contract  for  the  carriage  of  merchandise,  the  captain  having 
the  general  control  and  management  of  the  vessel  and  continuing 
the  servant  of  the  shipowner,  the  goods  will  be  held  to  have  been 
received  by  him  in  the  character  of  a  carrier,  and  will  be  in  transitu. 
But  if  the  charter-party  amounts  to  a  temporary  right  to  the  whole 
ship  on  the  part  of  the  charterer,  the  master  being  his  servant  or 
agent  for  the  time,  the  delivery  of  the  goods  on  board  will  be  a 
delivery  to  the  charterer  or  purchaser,  and  the  possession  of  the 
master  his  possession,  and  the  vendor  will  have  no  more  right  to 
retake  them  than  if  he  had  delivered  them  into  some  floating  ware- 
house belonging  to  the   purchaser  {BotMingk  v.  IngliSy  3  East 

397)."(ft) 

**  Again,  if  the  goods,  though  they  have  reached  their  place  of 

destination,  are  still  in  the  warehouse  of  the  carrier,  with  the  view 

of  delivery,  the  transitus  still  subsists ;  but  if  they  remain  at  the 

waggon-office  with  the  knowledge  of  the  purchaser,  and  to  await 

some  ulterior  destination,  such  as  exportation  to  another  country, 

he  having  no  separate  warehouse  of  his  own,  the  transitus  is  at 

an  end  {Bowe  v.  Pickfordy  8  Taunt.  83,  and  Dixon  v.  Baldwin^ 

5  East.  186).'' 

'*  These  cases  are  separated  by  the  narrowest  line  from  others, 
such  as  Dunlop  v.  Scott,  Feb.  22,  1814,  F.C.,  where  it  was  found 
that  goods  directed  to  remain  for  the  vendee  at  the  carrier's  quar- 
ters till  called  for,  are  still  considered  in  transitu,  and  stoppage  in 
transitu  competent.  But  the  difference  appears  to  be  this  :  that 
in  the  English  cases  the  vendee  bad  himself  given  the  direction 
that  the  goods  should  remain  till  he  had  assigned  to  them  a  new 
destination ;  in  short,  he  had  conferred  on  the  carrier's  quarters 
the  character  of  his  own  warehouse  for  the  time." 

'^  The  goods  must  be  still  undelivered,  and  in  the  course  of 


(h)  See  Schotsmans  v.  Lancashire  and  Yorkshire  Bailway  Co.,  36  L.  J., 
Ch.  361,  2  L.  R.,  Ch.  332 ;  Bemdtson  v.  Strang,  37  L.  J.,  Ch.  665. 


374 


•DELIVERY  AND  STOPPAGE  IN  TBANSITU. 


Sab-sale. 


Delireiy- 
Order. 


tranBmiBsion  from  the  seller  to  the  buyer,  and  in  the  hands  of  some 
middleman  acting  as  carrier.  *  The  law/  says  Mr.  Bell,  '  is  fixed 
in  favour  of  the  right  to  stop  when  goods  are  in  the  hands  of  the 
vendor's  shipmaster,  carter,  or  in  the  hands  of  a  common  carrier  by 
land  or  water,  including  shipping  companies.  Masters  of  ships  on 
general  freight,  lightermen,  waggoners,  and  all  who  hold  themselves 
out  as  carriers  for  the  public,  are  properly  middlemen,  who  hold  a 
neutral  character  and  receive  goods  for  the  preservation  of  the  seller's 
lien  on  the  one  hand,  and  of  the  buyer's  right  of  property  on  the 
other.  Wharfingers  and  warehousemen,  porters,  and  all  necessary 
auxiliaries  of  the  carrying  trade,  are  also  classed  as  middlemen.' 

"  In  the  general  case,  while  the  goods  remain  in  the  possession 
of  any  such  persons,  the  possession  is  held  to  be  for  behoof  of  the 
seller  as  well  as  the  purchaser,  and  the  seller  may  intervene  up  to 
the  last  moment  to  prevent  delivery.  But  suppose  that,  instead 
of  allowing  the  goods  to  reach  their  journey's  end,  the  purchaser 
meets  them  on  the  way,  and  exercises  any  act  of  possession  on 
theml  In  the  case  of  MUU  v.  BaU  (June  12,  1801,  2  B.  &  Aid. 
457),  Lord  Alvanley  observed — '  If  in  the  course  of  the  conveyance 
from  the  vendor  to  the  vendee  the  latter  be  allowed  to  exercise  any 
act  of  ownership  over  them,  he  thereby  reduces  the  goods  into  pos- 
session, and  puts  an  end  to  the  vendor's  right  to  stop  them.'  In 
Foster  v,  Frampton  (6  B.  <k  Cr.  107),  the  consignee  came  to  the 
carrier's  quarters,  removed  certain  sugars  to  his  own  premises, 
and  took  samples  of  the  others,  which  he  desired  to  remain  at  the 
carrier's  quarters ;  it  was  held  that  by  the  exercise  of  this  act  of 
possession  the  tranaitua  was  at  an  end,  and  the  undelivered  sugar 
passed  to  the  creditors  of  the  bankrupt  purchaser ;  and  a  demand 
made  for  the  goods  by  the  buyer  when  they  arrive  at  the  place  of 
destination  will  cut  off  the  right  to  stop  in  traiisitu,^* 

'*  If  during  the  transit  the  purchaser  sell  to  a  second  purchaser, 
and  indorse  over  to  him  the  delivery-note  which  he  has  received 
from  the  seller,  or  the  bill  of  lading  indorsed  to  him  for  the  goods, 
what  is  the  result  1 " 

"  A  delivery-order  is  not  a  negotiable  instrument  (M^Ewen  <L' 
Co.  v.  Smith,  Jan.  U,  1847,  9  D.  43i  :  aff.  March  20,  1849,  6  Bell 
240). "(c)  It  is  tlierefore  competent  for  the  seller  to  countermand  the 
order  if  deliveiy  has  not  taken  place,  or  to  stop  the  goods  in, 
transitu  if  the  price  has  not  been  paid,  though  the  first  purchaser 


(c)  But  see  iii.  2,  18,  note. 
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who  held  the  delivery-oixler  had  indorsed  it  to  another  (Addison 
on  Contracts,  p.  20Sy{d) 

''  But  it  is  different  in  the  case  of  a  bill  of  lading  transmitted  Bill  of  lading. 
to  a  purchaser,  and  by  him  indorsed  bond  fide  for  value  to  another 
party.  The  right  of  the  seller  to  stop  the  goods,  the  price  being 
unpaid  by  the  original  purchaser,  is  unavailing  against  the  onerous 
assignee  to  the  bill  of  lading  {Lickbarrow  v.  Mason^  2  T.  R  63, 
2  Ross's  L.  C.  92;  Morton  d;  Co,  v.  Ahercromhy  dtr  (7o.,  Jan.  8,  1858, 
20  D.  362). 

"The  doctrine,  however,  only  applies  where  there  is  perfect 
hoTui  fides  on  the  part  of  the  second  purchaser  taking  the  indorsa- 
tion to  the  bill  of  lading ;  for  his  knowledge  of  the  first  purchaser's 
insolvency,  or  even  notice  that  the  price  has  not  been  paid,  or  his 
being  himself  in  any  way  a  partner  in  the  first  purchase,  or  any 
other  thing  indicating  that  he  had  not  received  the  indorsation  in 
bond  fidey  but  was  aiding  the  first  purchaser  in  evading  the  right 
to  stop  in  transitu^  will  be  sufficient  to  put  him  in  the  place  of  the 
original  consignee.  It  is  impossible  to  lay  down  beforehand  the 
cases  in  which  the  indorsation  will  thus  be  held  inefiectual.  But 
the  general  principle  is  clear,  each  particular  case  being  a  jury 
question  on  the  proved  facts  {BoMingk  v.  Inglis,  3  East.  381, 
and  Solomons  v.  Nissen,  2  T.  R.  674,  2  Ross's  L.  C.  134).  Where 
the  question  remains  simply  between  the  original  seller  and  the 
first  purchaser,  holding  the  bill  of  lading,  it  is  no  more  than  a  mere 
delivery-order,  capable  of  being  countermanded,  or  delivery  stopped 
if  payment  be  not  made.  And  so  if  the  delivery  be  countermanded 
before  the  goods  have  left  the  premises,  and  the  countermand  inti- 
mated to  the  party  who  has  the  custody  of  the  goods,  such  as  the 
shipmaster,  carrier,  or  other  custodier,  the  right  of  the  original 
seller  to  stop  delivery  remains  the  same  as  under  a  simple  delivery- 
order.  It  is  only  where  the  interests  of  third  parties,  bond  fide 
acquiring  right  from  the  consignee,  come  into  play  that  the  negoti- 
able character  of  the  document  which  is  intended  to  transfer  the 
document  comes  into  play." 

(d)  The  question  of  the  negotiability  of  the  analogous  documents 
known  as  iron  scrip  notes  was  answered  in  the  negative  by  the  House  of 
Lords,  reversing  the  judgment  of  the  Court  of  Session  in  BovUl  v.  Dixon 
(Feb.  21,  1854,  16  D.  619 ;  July  29, 1856, 19  D.  9, 3  Macq.  1).  The  law, 
however,  has  been  altered  by  40  &  41  Vict.  c.  39  in  regard  to  "documents 
of  title,"  in  the  sense  of  the  Factors  Acts,  1823  to  1875,  whether  the 
doctmients  are  handed  over  to  a  purchaser  by  a  factor  or  directly  by  the 
seller.    See  also  twprcLy  note  (c). 
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Fignnentof 
part  of  price. 


Ptttitl 
deUveij. 


*'  If  the  right  of  stoppage  exists,  the  payment  of  part  of  the 
price  does  not  take  it  away ;  and  the  right  still  exists  as  applicable 
to  the  whole  goods  sold." 

**  A  question  remains,  which  is  not  at  this  moment  very  aatb- 
&ctorily  solved.  Will  partial  delivery  of  the  articles  sold  bar  the 
right  of  stoppage  in  transitu  as  to  the  rest)  If  the  goods  were  to 
arrive  in  parts,  by  successive  vessels,  it  would  hardly  be  disputable 
that  the  delivery  of  one  would  not  affect  the  right  to  retain  the 
rest,  if  bankruptcy  occurred  in  the  meantime.  But  suppose  the 
whole  to  have  arrived  by  the  same  vessel,  or  the  same  railway- 
train,  or  goods-conveyance  of  any  kind,  will  the  delivery  of  a  few 
bales  which  has  been  begun,  put  an  end  to  the  right  of  stopping  as 
to  the  great  mass  still  remaining  in  the  hands  of  the  middleman 
and  undelivered  1  Here  it  seems  to  me  the  law  is  in  an  unsatisfac- 
tory condition ;  for,  according  to  the  English  cases,  the  question  of 
the  right  to  stop  in  transitu  is  made  to  depend  on  the  intention  to 
make  at  the  moment  a  partial  or  a  total  delivery.  In  Slvbey  and 
Smithy.  Heyvoard  dk  Co.  (2  H.  Bl.  504,  2  Ross's  L.  C.  212),  delivery 
of  800  bushels  of  wheat  out  of  an  entire  cargo  consisting  of  upwards 
of  7000  bushels,  was  held  delivery  of  the  whole  cargo,  and  the 
right  to  stop  the  rest  was  held  at  an  end.  But  in  Dixon  v.  Yates  (5 
B.  &  Adolphus  313,  2  Boss's  L.  C.  55),  the  rule  is  thus  qualified 
by  Chief-Justice  Denman — *  It  is  said  that  the  delivery  of  a  part 
operates  in  law  as  a  constructive  delivery  of  the  whole,  but  that  is 
so  only  where  the  delivery  of  a  part  is  intended  to  be  delivery  of 
the  whole.'  And  accordingly,  in  the  case  of  Tanner  v.  Soovd 
(1845,  14  M.  &  W.  28),  it  was  held  that  where  a  portion  of  the 
goods  had  been  delivered,  but  without  any  intention  to  deliver  the 
rest,  the  goods  were  still  in  transitu^  and  liable  to  the  exercise  of 
the  right  of  stoppage.  '  If  the  vendee,'  says  Pollock,  '  chooses  to 
select  a  part,  intending  to  select  that  part  only,  in  such  a  case  the 
delivery  of  that  part  only  does  not  operate  as  delivery  of  the 
whole,  and  it  puts  an  end  to  the  transitus  only  with  respect  to  that 
part  and  no  more ;  the  right  of  lien  and  the  right  of  stoppage  in 
transitu  on  the  remainder  still  continue,  "(e) 
Who  may  stop  "  The  right  to  stop  in  transitu  must  be  exercised  by  the  vendor 
or  consignor;  it  cannot  be  exercised  by  a  cautioner  for  the  price, 
or  the  holder  of  a  lien  over  the  goods ;  nor  by  a  party  setting  up  a 


in  transitu. 


(e)  See  Collins  v.  Marquis's  Crs.,  Nov.  23,  1804,  M.   14,223,  Bell's 
Prin.  1303. 
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claim  of  retention,  as  in  Craik'a  Tr,  v.  Cravk  (June  24,  1842, 
4  D.  1452)." 

''  In  England  it  appears  to  be  fixed  that  the  bankruptcy  of  the 
purchaser  does  not  of  itself  operate  as  a  countermand  of  delivery. 
The  seller  must  take  some  active  step,  such  as  intimation  to  the 
middleman,' to  render  his  right  effectual,  for  if  the  buyer  can  obtain 
actual  or  constructive  delivery  before  any  such  intimation,  the 
right  of  stoppage  is  at  an  end.  The  question  can  hardly  be  said  to 
be  settled  in  Scotland ;  for  though  the  point  was  raised  and  argued 
in  the  case  of  Schuumuina  dk  Sons  v.  Goldie  (July  9,  1828,  6  S. 
11 10),  the  decision  proceeded  on  considerations  of  fraud,  apart  from 
the  mere  bankruptcy.  The  probability  is,  that  our  law  would  in 
this  respect  be  assimilated  to  the  law  of  England,  and  notice  of 
non-delivery  given  by  the  seller  to  the  custodier  of  the  goods,  or  to 
those  acting  for  him,  would  be  required." 

''  But  while  the  mere  bankruptcy  of  the  purchaser  does  not  in  Bankrupt  may 
itself  operate  as  a  countermand,  nor  prevent  his  taking  delivery  of  ^^^^  good*, 
goods  previously  purchased,  the  bankrupt  is  at  liberty,  if  he  feels 
that  he  cannot  pay  for  such  goods,  to  reject  them.  No  man  is  bound 
to  act  dishonestly,  and  to  receive  goods  which  never  would  have 
been  sent  to  him  except  on  the  footing  of  full  payment  ( Wallace  dk 
Co.  V.  MUler,  June  13,  1766,  M.  8475  ;  JStein  v.  EiUchison,  Nov. 
16,  1810,  F.C. ;  Inglis  v.  Fort  Eglinioun  Spinning  Co,,  Jan.  27, 
1842,  4  D.  478).  In  Stein's  case  it  was  found  that  the  bankrupt 
purchaser  might  even  take  the  goods  into  his  warehouse  custodias 
called,  while  at  the  same  time  he  wrote  to  the  seller  intimating  his 
rejection  of  them." 

''  There  appears  to  be  no  fixed  rule  in  Scotland  as  to  the  mode  Mode  of 
of  stopping.  It  may  be  by  judicial  authority ;  by  application  to  '  PP"*** 
the  Judge  Ordinary,  as  in  Morton  ds  Co.  v.  Ahercromhy  dc  Co, 
(Jan.  8, 1858,  22  D.  362) ;  or  by  application  to  the  Lord  Ordinary 
on  the  Bills,  as  in  Stoppel  v.  Stoddart  (Nov.  15,  1850,  13  D.  61). 
It  may  be  by  presentment  to  the  shipmaster  of  one  of  the  bills  of 
lading ;  or,  in  the  case  of  goods  sent  by  land-carriage,  by  an 
intimation,  written  or  even  verbal ;  though,  in  order  to  afford 
evidence  of  the  countermand,  it  is  always  safer  to  put  it  in 
writing." 

"  It  has  been  a  subject  of  much  argument,  what  is  the  effect  of  poet  Bk^q^age 
the  exercise  of  the  right  of  stoppage  upon  the  contract  1    Does  it  JJ^J*^ 
rescind  it  entirely]    Or  may  the  seller  still  hold  the  contract <»n*»ctT 
effectual  to  the  extent  of  claiming  damages,  as  well  as  getting  back 
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his  goods  1  It  seems  clear  enough  that,  if  the  goods  had  never 
left  the  warehouse,  and  were  still  subject  to  the  seller's  lien,  he 
might  retain  them,  and  at  the  same  time  insist  for  damages  for 
breach  of  contract.  But  where  he  has  parted  with  the  possession, 
and  only  gets  back  his  goods  by  means  of  the  equitable  remedy  of 
stoppage  in  trcmsitu^  Mr.  Bell  seems  to  hold  that  in  using  that 
remedy  the  seller  should  be  held  as  rescinding  the  contract  and 
renouncing  all  claim  against  the  buyer  (Bell's  Com.  i.  213).  In 
England  the  question  remains  unsettled  ( Wentworth  v.  Outhwa/Ue^ 
1842,  10  M.  &  W.  436 ;  2  Ross's  L.  0.  239)  ;  but  in  Scotland  it 
appears  to  have  been  determined  differently  from  the  opinion 
expressed  by  Mr.  Bell  in  Stoddart  v.  Stoppd  (Nov.  15,  1850,  13 
D.  6 1 )."(/)— MoiB. 


NOTE  B. 
LAW  OF  MASTER  AND  SERVANT. 

(See  B.  i.  7,  38,  and  B.  iii.  3,  5.) 

Conttitution  of  "  ^^  *^®  period  of  service  is  to  exceed  a  year,  the  contract  must 
Contract.  \yQ  constituted  by  a  regular  and  formal  writ ;  for  it  has  been  deter- 
mined in  Caddell  v.  Sinclair  (1749,  M.  12,416),  that  an  informal 
written  contract  of  service  for  more  years  than  one  is  not  effectual 
even  for  one  year  if  there  be  no  rei  interventiis — a  judgment  which  I 
think  a  very  doubtful  one.  (a)  If  there  has  been  rei  irUerventua  under 
an  informal  written  contract,  (6)  as  by  entering  to  the  service,  the  con- 
tract will  be  validated  for  its  own  endurance  ;(c)  nor  will  the  mere 
giving  or  receiving  of  arles  be  deemed  as  sufficient  rei  interventus  to 
validate  an  informal  written  contract." 

"  When  the  period  of  the  contract  has  elapsed,  the  parties  are  held 

to  renew  the  engagement,  unless  notice  be  given  by  the  one  or  the 

Tacit  reloca-     Other — just  as  in  the  case  of  tacit  relocation  on  a  lease.     The  period 

of  implied  renewal  cannot  be  longer  than  a  year,  because  no  writing 

intervenes  to  constitute  the  renewal,  and  it  may  be  shorter,  as  in  the 


(/)  See  the  like  opinion  expressed  in  Schotsmans  v.  Lancashire  and 
Yorkshire  By.  Co.,  28  Jan.  1867,  2  Chan.  App.  332. 

(a)  See  Paterson  v.  Edington,J\xnQ  17, 1830, 8  S.  931 ;  Curric  v.  McLean, 
May  17,  1863,  2  Macph.  1076. 

(6)  Even  where  the  contract  is  not  in  writing,  in  the  case  of  servants 
in  husbandry,  artificers,  &c.,  specified  in  4  Geo.  IV.  c.  34. 

(c)  Napier  v.  Dick,  1805,  Hume  388. 
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case  of  a  half-year's  servant,  who  can  only  be  presumed  to  be  re- 
engaged for  the  same  period.  In  everything  except  the  time,  the 
terms  of  the  original  engagement  regulate  the  renewal.  To  prevent  Warning, 
tacit  relocation,  warning  must  be  given  by  the  master  to  the  servant, 
or  by  the  servant  to  the  master,  forty  days  before  the  term,  unless 
there  has  been  a  special  agreement.  It  may  be  given  either  in 
writing  or  verbally,  or  even  rebus  ipsis  etjactisy  if  these  be  sufficient 
clearly  to  indicate  that  the  contract  is  to  come  to  an  end.  If  a 
gentlemen,  it  has  been  said,  tell  his  coachman  that  he  is  to  give  up 
his  carriage  at  Whitsunday,  this  is  sufficient  notice  to  the  coachman 
that  his  services  are  to  be  dispensed  with  after  that  term.  But 
Maclean  v.  Fyfe  (Feb.  4,  1813,  F.C.)  shows  that  the  intention  to 
dismiss  a  servant  after  the  term  must  be  made  unequivocal  if 
tacit  relocation  is  to  be  excluded.  Warning  is  not  required  in  the 
case  of  all  servants ;  indeed  only  in  the  case  of  domestic  servants, 
such  as  a  cook,  a  footman,  a  housemaid,  a  gardener,  and  other  ser- 
vants of  the  kind.  It  is  unnecessary  in  the  case  of  clerks  or 
secretaries,  and  it  would  seem  also  in  the  case  of  tutors  and 
governesses. "  {d) 

"  The  question  whether  a  party  has  really  been  in  the  position  of 
a  servant  and  entitled  to  hire,  has  occurred  where  a  relative  has 
resided  for  some  time  with  another,  and  has  discharged  the  duties 
which  would  have  been  performed  by  a  servant.  The  law  seems  to 
have  been  settled  thus  :  that  if  the  services  were  admitted  or  proved, 
wages  were  to  be  presumed  as  due,  unless  it  could  be  proved  to  be 
the  agreement  of  parties  that  the  board  given  was  to  be  in  full  of  all 
claims  for  service.  The  presumption  is  thus  in  favour  of  the  ser- 
vant {M'Naughton  v.  M'NaughUm,  1813,  Hume  396)." 

"  Where  the  period  of  service  is  not  expressly  fixed  by  the  con-  Presumptions 
tract,  the  law  has  established  certain  presumptions  as  to  its  duration,  JJ  ^iJ^^**" 
depending  on  the  nature  and  character  of  the  service,  and  the  pre- 
sumed intention  of  both  parties  as  to  the  contract     1.  Menial  and 
domestic  servants  are  presumed  to  be  hired  for  six  months  only. 

2.  Farm-servants  are  presumed  to  be  hired  for  a  whole  year,  seeing 
that  their  occupation  depends  upon  the  revolution  of  the  seasons. 

3.  A  gardener(6)  is  also  presumed  to  be  engaged  for  a  year,  and 

(rf)  In  such  cases,  however,  reasonable  notice  must  be  given  (Moffat  v. 
Sheddauy  Feb.  8,  1839,  1  D.  468  ;  Campbell  v.  Fyfe,  June  5,  1851,  13  D. 
1041). 

(e)  Ot  gamekeeper  (Cameron  v.  Fletcher,  June  9,  1872,  10  Macph. 
301). 
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nearly  on  the  same  ground.  4.  Overseers  and  managers  are  pre- 
sumed to  be  engaged  for  a  year,  because  their  duty  is  one  oftrosl^ 
and  it  is  not  to  be  presumed  that  such  persons  would  accept  a  SLtoSr 
tion  from  which  they  might  be  dismissed  at  the  end  of  the  half-year. 
5.  The  law  as  to  governesses  and  tutors  can  hardly  be  said  to  be 
settled.  A  governess  for  young  ladies,  says  Baron  Hume,  p.  396, 
shall  rather  be  understood  to  hire  for  a  year  if  she  leaves  town  and 
engages  with  a  family  who  dwell  at  some  distance  in  the  coontrj. 
But  in  Moffat  v.  Sheddcm,  an  adverse  view  was  indicated,  and  the 
opinion  of  the  Court  appeared  to  be  rather  that  govemesBes  and 
tutors  were  to  be  presumed  as  hired  for  no  certain  time,  and  might 
leave  or  be  dismissed  at  a  day's  notice  (Feb.  8,  1839,  1  D.  468). 
The  rule  as  to  clerks  is  also  fixed  by  no  actual  decision." 
Enforcement.  "  The  contiuct  cannot  be  enforced  by  the  master  against  the 

servant  by  means  of  imprisonment,  in  the  case  of  domestic  servanta. 
But  it  hajB  been  decided  at  common  law,  and  independently  of  statute, 
that  in  the  case  of  workmen,  mechanics,  and  artisans,  if  once  the  ser- 
vant has  entered  to  his  service  and  deserts  or  leaves  it,  he  may  be 
compelled  by  imprisonment  to  return  to  his  service,  and  to  find 
caution  to  remain  in  it(/)  {RcLebwrn  v.  Reidy  June  4, 1824, 3  S.  124 ; 
GmOe  V.  M'Lellan,  July  9, 1825,  4  S.  163).  Lord  FuUerton  is  said 
(Tulk  V.  Andersariy  June  1, 1843,  5  D.  1096)  to  have  disapproved  of 
these  judgments ;  but  having  governed  the  practice  of  the  country 
for  nearly  fifty  years,  it  is  not  likely  they  will  now  be  altered.  The 
remedy  of  imprisonment  is  not  given  where  the  servant  has  not  yet 
entered  to  his  employment.'' 
ObligationB  of  *^  Having  entered,  the  servant's  obligation  is  to  perform  his  work 
servant.  with  fidelity,  honesty,  and  sobriety ;  to  avoid  insolence  in  his  inter- 

course with  his  master  and  family ;  to  keep  his  master's  hours,  and 
not  to  absent  himself  without  leave ;  to  be  careful  and  not  wasteful 
of  his  master's  property ;  and  to  obey  orders  without  remonstrance^ 
even  though  they  may  somewhat  interfere  with  the  servant's  com- 
fort. Thus,  where  a  master  dismissed  his  servant  because  he  refused 
to  go  with  the  horses  to  their  pasturage  till  he  got  his  dinner,  the 
dismissal  was  held  justifiable  (Spain  v.  Amot,  2  Stark  256)." 
Not  bound  to  "  No  servant  is  bound  to  work  except  on  lawful  days.     It  does 

Sundav*  ^^^  appear,  however,  that  be  is  not  liable  to  work  on  Sacramental 

Fasts  appointed  by  the  Established  Church.     This  must  be  left  to 
the  feelings  and  discretion  of  the  master.     But  no  servant  is  bound 


(/)  Cameron  v.  Murray ^  March  8,  186C,  4  Macpb.  547. 
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to  work  on  Sunday  unless  his  labour  comes  within  the  line  of  works 
of  necessity  or  mercy,  giving  a  liberal  interpretation  to  the  term, 
*  works  of  necessity.'  Thus,  an  apprentice  or  servant  to  a  barber 
having  been  ordered  by  his  master  to  shave  his  customers  on  Sunday 
morning,  refused  to  do  so ;  and  the  question  arose  whether  he  was 
j  ustified  in  his  refusal.  The  case  turned  mainly  on  the  construction 
to  be  put  on  the  Act  1579,  c.  70,  whereby  it  is  enacted  *  that  nae 
handie  labour  nor  working  be  used  on  the  Sabbath  day.'  It  was 
held  that  he  was  not  bound  to  shave  {Phillips  v.  Innes,  May  19, 
1835,  13  S.  778,  rev.  Feb.  20,  1837,  2  S.  &  M*Lean  465).  Of 
course,  in  the  case  both  of  menial  servants  who  have  to  cook  and 
perform  other  domestic  labours,  and  in  the  case  of  farm-servants,  who 
must  attend  to  the  cattle  and  horses,  an  exception  from  the  general 
rule  must  be  admitted." 

*'  Although  the  servant  is  not  entitled  to  object  when  he  is  occa- 
sionally called  on  to  perform  some  act  beyond  the  strict  duties  im- 
plied in  his  particular  service,  he  is  undoubtedly  entitled  to  object 
if  an  attempt  be  made  regularly  to  change  the  nature  of  his  employ- 
ment, or  to  exact  of  him  services  which  he  did  not  contract  to  afford. 
Thus,  an  out-door  servant  cannot  be  forced  to  act  as  an  in-door  one, 
and  vice  versd;  a  person  hired  to  manage  a  farm  is  not  bound  to 
officiate  as  a  servant  of  all  work  ;  nor  a  gardener  to  labour  in  a  turnip 
field.  These  are  all  plain  inversions  of  the  servant's  position,  which 
he  IB  entitled  to  resist." 

''Immorality  on  the  part  of  the  servant,  dishonesty,  drunkenness, 
i£  repeated  after  warning,  or  the  revealing  of  family  secrets,  are 
grounds  of  dismissal  of  the  servant." 

"It  iaifot  the  desertion  on  the  part  of  the  servant  of  a  day,  or  even  Desertion  of 
two  days,  which  will  form  a  sufficient  ground  of  dismissal.  In  one  case,  *«r^^^<^ 
however,  four  days'  absence  was  held  to  be  desertion  (Reid  v.  Craw- 
ford, May  13, 1822, 1  S.  App.  124).     No  absolute  rule  can  be  laid 
down  on  the  subject,  because  there  may  be  circumstances  which  pal- 
liate, though  they  cannot  entirely  justify,  the  absence  from  service." 

"  The  due  performance  of  the  servant's  duty  may  be  interrupted  sidknen. 
by  sickness.  If  that  sickness  has  arisen  from  a  hurt  received  in 
course  of  the  master's  service,  such  as  a  kick  from  a  horse,  the  servant 
is  entitled  to  full  wages  during  the  period  of  his  sickness,  though 
unfit  for  work,  up  to  the  time  when  the  term  of  his  engagement 
expires.  (^)     If  sickness  has  no  such  origin,  the  result  is,  that 

(g)  Asio  liability  of  employers  for  injuries  to  employed,  see  Note  F, 
on  Reparation. 
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wages  will  only  be  due  if  the  period  of  illness  be  of  moderate 
duration,  and  a  deduction  from  these  will  be  made  if  the  length  of 
time  during  which  the  party  was  sick  be  great  in  proportion  to  the 
duration  of  the  service.  In  one  case,  an  illness  of  eleven  weeks  was 
considered  by  a  majority  of  the  Court  no  ground  of  deduction  fixnn 
wages  whero  the  engagement  was  for  one  year,  though  the  oase  is 
said  to  have  been  decided  on  specialties.  Generally  there  is  a  dis- 
inclination on  the  part  of  the  Court  to  encourage  such  claims  of 
deduction  on  the  part  of  the  master ;  and  where  the  master  has  not 
been  obliged  to  pay  for  a  substitute,  it  is  hardly  conceivable  that 
any  claim  for  deduction  of  wages  would  be  allowed  (M^Itean  t. 
Ftfe^  July  4, 1813,  F.  C).  The  rule  applies  only  to  illnesses  which 
have  not  been  brought  on  by  the  servant's  debauchery  or  impmd- 
enoe." 
ObligationB  of  <  <  The  ordinary  obligations  of  masters  towards  servants  need  hardly 
be  referred  to ;  reasonably  good  treatment  in  r^ard  to  food  and 
lodgings ;  regular  payment  of  wages ;  and,  where  no  wages  have 
been  expressly  stipulated,  of  a  proper  quantwm  meruit,  are  implied 
in  every  contract  of  the  kind.  But  the  master  is  not  bound  in 
law  to  furnish  medicine  or  medical  attendance  where  the  servant 
is  sick,  though  in  practice  this  is  almost  universal ;  and  if  he 
furnish  clothes  or  livery,  these,  in  the  absence  of  express  contract, 
will  be  held  not  to  be  part  of  the  wages,  or  to  belong  to  the  servant, 
but  to  remain  the  property  of  the  master  himself  (Archer  v. 
Molyneux,  3  C.  &  P.  470)." 

''  The  marriage  of  a  female  servant  entitles  her  to  leave  her 
master's  service  even  without  the  permission  of  her  master,  but  she 
is  liable  for  damage  thereby  occasioned." 
Chaiaoter  '*  A  master  caunot  be  compelled  to  give  a  character  to  a  servant 

^^J  (FeU  V.  Lord  AshburUm,  Dec.  12, 1809,  F.O.).    If,  at  the  request  of 

the  servant,  and  on  the  application  of  the  party  intending  to  hire  the 
servant,  he  gives  a  character,  it  must  be  strictly  true,  but  if  true,  the 
master  will  be  held  justifiable,  however  prejudicial  the  character 
may  be  to  the  servant ;  and  in  such  a  case  it  is  for  the  servant^  if 
he  is  to  maintain  a  claim  of  damages,  to  prove  the  falsehood,  and 
not  for  the  master  to  prove  its  truth  (Christian  v.  Kennedy ,  1 
Murray  427  ;  Anderson,  1  Murray  429).  But  the  master  having 
given  the  character  ultroneously,  the  onxia  of  proving  what  he  says 
will  be  thrown  on  him,  and  it  will  not  be  necessary  to  aver  malice 
as  the  ground  of  action," 

"  It  is  much  more  common,  however,  for  a  master  to  give  a  ser- 
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vant  a  much  better  character  than  he  or  she  deserves ;  on  the  faith 
of  which  the  party  is  taken  into  a  new  service,  and  sometimes 
serious  losses  are  occasioned  either  bj  their  incompetency  or  dis- 
honesty. It  has  not  yet  been  settled  by  any  Scotch  decision  that 
in  such  a  case  the  master  giving  such  flattering  and  false  character 
would  be  liable,  but  it  has  been  so  held  in  England  {Padey  v. 
Freeman,  1  T.  R.  51,  2  Sm.  L.  C.  56)." 

"  From  the  relation  of  master  and  servant,  a  certain  liability  ?!ff*®j'*  ^: 

bility  for  acts 

against  the  master  arises  for  contracts  entered  into,  or  acts  done,  or  of  servant, 
delicts  committed  by  the  servant;  for  the  master  has,  within  a 
certain  range,  constituted  the  servant  his  agent." 

**  But  in  the  absence  of  express  mandate,  ordinary  servants  do  not 
possess  any  implied  power  of  entering  into  contracts,  or  binding  the 
master.  1.  If  the  master  has  been  in  the  habit  of  dealing  personally 
with  a  tradesman,  and  paying  ready  money,  he  is  not  bound  for  fur- 
nishings made  to  the  servant  on  credit.  2.  Ifthese  furnishings,  how- 
ever, are  proved  to  have  been  applied  to  the  use  of  the  family,  and  he 
has  not  given  money  to  the  servant  to  pay  for  them,  he  will  be  liable. 
If  he  has  given  money  to  the  servant  for  that  purpose,  and  the  ser- 
vant has  embezzled  it,  the  master  is  not  liable.  3.  Where  the  master 
has  been  in  the  custom  of  buying  on  credit,  and  paying  affcerwardsy 
for  goods  which  the  servant  has  ordered,  he  has  thereby  sanctioned 
a  course  of  dealing  to  which  the  shopkeeper  is  entitled  to  trust ;  and 
the  master  will  be  liable  for  the  goods  ordered  by  the  servant,  always 
presuming  that  they  are  of  the  same  kind  as  he  has  been  accustomed 
to  order,  and  such  as  might  reasonably  fall  within  his  department, 
even  though  the  servant  has  been  forbidden  to  do  so ;  because  such 
interpellation  cannot  be  known  to  or  affect  the  bona  fides  of  the 
tradesmen  to  whom  the  order  is  given.  It  is  the  master's  blame  if 
he  did  not,  by  due  warning,  put  the  tradesman  on  his  guard  against 
further  dealings  with  the  servant  (Oliver  v.  Grieve,  Hume  319 ;  and 
Dewar  v.  Naime,  Hume  340)."{A) 

"  On  the  other  hand,  if  the  servant  go  beyond  the  legitimate 
scope  of  his  authority,  the  master,  if  not  bound  by  homologation  or 
previous  usage,  will  not  be  bound.  Whenever  the  servant  steps  be- 
yond the  natural  duty  or  power  incidental  to  his  position,  and  orders 
or  contracts  for  something  of  a  different  character,  the  master  is  not 
bound  by  any  such  contract,  and  nothing  but  a  course  of  dealing  in 
which  the  master  had  recognised  such  a  power  on  the  part  of  the 
servant  would  be  sufficient  to  bind  him." 

{h)  Mortimer  v.  HamiUon,  Nov.  21, 1868,  7  Macph.  16a  . 
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Servanff  qium  ^  The  general  role  ifl,  that  where  a  servant  commits  a  quasi  deEct^ 
the  master  is  liable  if  the  injuiy  shall  have  been  done  while  the  ser- 
^  ^  perfonnii.g  the  pi^p^datie.  for  which  he  w»  eng.ged. 
either  by  express  order,  or  by  that  presumed  order  which  his  position 
implied.  The  liability  arises  from  the  same  principle  as  his  liability 
on  the  servant's  contracts ;  for  the  servant  or  agent  is  only  doing  that 
which,  but  for  the  delegated  anthority,  mast  have  been  done  by  the 
master  himself."(») 

"  If  damage  is  done  wilfully  by  the  servant,  not  through  mere 
error  or  negligence,  the  master  is  not  responsible  any  more  than  he 
would  be  for  an  actual  crime,  such  as  theft  or  assault,  committed  by 
the  servant.  On  this  branch  of  the  subject  the  distinctions  run  very 
nice.  Thus,  if  a  servant  driving  a  carriage,  in  order  to  effect  some 
purpose  of  his  own,  wantonly  strike  the  horse  of  another  person,  and 
occasion  an  accident,  the  master  will  not  be  liable.  But  i^  in  order 
to  execute  his  master's  orders,  he  strikes,  but  injudiciously,  and  in 
order  to  extricate  himself  from  a  difficulty,  that  will  be  simply  negli- 
gence or  error  for  which  the  master  will  be  liable,  being  an  act  done 
in  pursuance  and  not  in  violation  of  the  servant's  employment. 
Again,  if  a  coachman,  sent  out  on  his  master's  business,  instead  of 
going  directly  to  the  point,  takes  some  circuitous  route,  and  in  doing 
so,  injury  is  done  to  some  third  party,  the  master  is  liable,  because 
he  has  put  it  in  the  coachman's  power  to  do  the  injury  by  intrusting 
him  with  the  vehicle  for  the  occasion. (;)  But,  on  the  other  hand, 
if  a  servant  take  his  master's  carriage  out  without  leave,  and  when 
it  was  in  no  way  wanted  for  the  purposes  of  his  master,  and  in 
driving  it  about  for  his  own  purposes  injury  is  inflicted  on  the  per- 
son or  property  of  others,  the  master  will  not  be  answerable  for  any 
injury  he  may  do ;  any  more  than  he  would  if  the  servant  had  pur- 
posely used  his  master's  carriage  to  create  a  collision  with  another 
which  he  wished  to  injure  {Sleath  v.  WUaony  9  C.  &  P.  607).  Where 
the  servant  mounted  a  neighbour's  horse  and  rode  so  hard  that  it 
was  permanently  injured,  the  master,  who  knew  nothing  of  the 
matter,  was  held  not  liable  (Dalrymple  v.  M^GiU^  Jan.  19,  1804, 
Hume  387)." 

''  The  servant  is  himself  liable  for  the  consequences  of  his  quasi 
delict,  as  well  as  the  master  in  whose  employment  he  was  when  it 


{%)  See  below.     Note  F,  on  Reparation. 

(j)  The  contrary  seems  to  have  been  decided  in  Mitchell  v.  CrasxcclUry 
13  C.  B.  237,  which  equiparates  this  case  with  that  stated  in  the  foUowinj^ 
sentence. 
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was  oommitted ;  and  the  master  has  relief  against  the  servant  for 
the  damages  in  which  he  is  subjected,  unless  they  arose  from  his 
own  wrong  directions.'* — MoiR. 

Statutory  provisions  not  applicable  to  ordinary  domestic  servants  statutes  as  to 
have,  at  various  times,  been  made  for  the  purpose  of  enforcing  con-  ^^^^ 
tracts  between  workmen  and  artisans  engaged  in  most  kinds  of 
manu&ctures  and  trades.  The  chief  of  these  statutes  are  4  Geo.  lY. 
c.  34 ;  10  Geo.  IV.  c.  52 ;  4  Geo.  IV.  c.  29  ;  30  &  31  Vict.  c.  141 ;  38 
&  39  Vict.  c.  90  (Employers  and  Workmen  Act,  1 876).  The  earlier 
of  these  statutes  gave  the  master  power  to  compel  fulfilment  of 
workmen's  engagements,  by  means  of  a  warrant  for  the  apprehen- 
sion of  the  workman.  The  Justice  of  Peace  before  whom  he  was 
brought  might  commit  him  to  prison-  for  a  period  not  exceeding 
three  months,  or  might  abate  his  wages,  if  he  should  refuse  to  enter 
to  his  work,  desert  his  service,  or  be  guilty  of  any  misconduct  or 
misdemeanour  in  regard  to  his  service. 

A  considerable  change  on  this  branch  of  the  law  was  made  by  Master  and 
30  &  31  Vict  0. 141,  which  does  not,  however,  repeal  the  earlier  Acts,  n^j^ 
Its  leading  principle  was  to  remove  the  apparent  inequality  in  the 
former  law  of  master  and  servant,  and  to  make  the  remedy,  in  words 
at  least,  the  same  as  against  both.     The  changes  it  introduces  are 
briefly  as  follows  : — 

The  contract,  the  parties,  and  the  subject-matter  of  the  dispute, 
being  such  as  the  Justices  of  Peace  might  previously  have  enter- 
tained, the  Sheriff  or  Justices  may  now  (sec.  4)  proceed  to  ascertain 
(1)  if  either  party  has  neglected  or  refused  to  fulfil  the  contract ;  (2) 
if  the  employed  has  neglected  or  refused  to  enter  to  or  commence  his 
service  according  to  the  contract ;  (3)  if  the  employed  has  absented 
himself  from  the  service  ;  (4)  if  any  question,  dispute,  or  difference 
has  arisen  as  to  the  rights  or  liabilities  of  either  party ;  or  (5)  if 
there  have  been  any  misusage,  misdemeanour,  misconduct,  ill- 
treatment,  or  injury  to  the  person  or  property  of  either  party  under 
such  contract  of  service.  The  9th  section  of  the  Act  empowers  two 
Justices,  or  the  Sheriff,  after  proof  of  the  complaint,  to  give  redress 
for  the  breach  of  contract,  or  inflict  punishment  for  the  offence 
complained  of.  They  may,  upon  conviction,  (1)  abate  the  whole  or 
part  of  wages  already  due  ;  (2)  direct  the  specific  fulfilment  of  the 
contract  of  service,  exacting  security  therefor,  with  power  of 
imprisonment  until  security  be  found;  (3)  annul  the  contract, 
apportioning  the  wages  due  for  so  much  of  it  as  may  be  completed  ] 
(4)  where  pecuniary  compensation  cannot  be  assessed,  or  is  an 
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inadequate  remedy,  impose  a  fine  not  exceeding  £20 ;  (5)  ^  tbe 
damages  and  costs  to  be  paid  to  ihe  party  complaining,  inehunye 
of  any  wages  abated.  If  the  party  complained  against  fiul  to  find 
security  to  fulfil  the  contract,  a  Justice  or  the  Sheriff  (6)  may  com- 
mit him  to  prison  for  not  more  than  three  months ;  and  power  is 
given  (7)  to  assess  compensation,  or  (8)  impose  a  fine  in  addition  to 
the  annulling  of  the  contract.  If  any  misconduct  shall  vppeur  to 
be  of  an  aggravated  character,  and  not  to  have  been  committed  in 
the  bond  fide  exercise  of  a  right  existing,  or  believed  to  exists  and 
if  the  other  remedies  provided  appear  insufficient^  the  JusticeB  or 
Sheriff  may  imprison  the  offender  for  not  more  than  three 
months. 

By  the  Act  of  1875,  in  any  competent  proceeding  in  relation 
to  a  dispute  between  employer  and  employed  arising  out  of  or  in- 
cidental to  their  relations  as  such,  the  Court  (1)  may  adjust  and  set 
off  against  each  other  all  mutual  claims,  whether  for  wages  <Mr 
damages,  and  whether  liquid  or  not ;  (2)  may  rescind  the  contract 
on  such  terms  as  to  their  mutual  claims  as  seems  just;  (3)  may,  in 
place  of  damages,  or  part  of  the  damages,  accept  security  for  per^ 
formance,  subject  to  a  penalty  in  case  of  non-performance ;  and 
where  any  payment  is  made  by  a  surety  on  behalf  of  a  defendant 
under  this  Act,  it  shall  be  considered  a  debt  which  the  defendant 
may  be  ordered  to  pay.  The  jurisdiction  of  Justices  both  as  to 
claims,  orders  for  payment,  and  securities  is  limited  to  £10. 

**  In  the  general  case,  the  master  is  obliged  to  pay  the  workmen 
in  current  coin,  and  not  in  goods.  The  statute  1  &  2  WilL  lY. 
c.  37,  enumerates  the  kind  of  servants  who  must  be  paid  in  coin, 
embracing  almost  every  conceivable  class  of  artisans,  mineirs, 
quarriers,  weavers,  glassworkers ;  but  the  Act  does  not  extend  to 
domestic  servants  and  agricultural  labourers  (§  20)." 

^^  Besides  forfeiture  of  the  goods  themselves,  and  the  liability 
to  make  payment  of  the  whole  wages  to  the  workmen  as  if  no 
goods  had  been  furnished,  penalties  of  a  very  substantial  nature 
are  imposed  by  the  statute  upon  masters  contravening  (§  10).'' 

"  The  older  statutes  against  combinations  of  workmen  for  the 
purpose  of  forcing  on  their  masters  a  rise  of  wages  are  now 
repealed,  and  in  lieu  thereof  certain  provisions  have  been  intro- 
duced by  the  6  Geo.  IV.  c.  129." 

"  This  leaves  it  perfectly  open  either  to  masters  or  workmen  to 
combine  for  their  respective  objects  of  advancing  or  lowering  the 
rate  of  wages,  or  for  any  other  matter  connected  with  manufacture. 
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sacli  as  the  regulation  of  hours,  the  number  of  apprentices,  the 
number  and  description  of  journeymen  or  servants ;  it  strikes  only 
against  all  attempts  at  coercion  to  compel  third  parties  to  leave 
their  master's  service,  or  to  intimidate  them  by  threats  to  join 
their  association,  or  contribute  to  the  fund  by  means  of  which  the 
strike,  as  it  is  called,  is  kept  on  foot." — MoiR. 

This  statute,  and  also  a  subsequent  one,  22  Yict  c.  84,  have  Prosent  state 
been  repealed  by  38  &  39  Vict.  c.  86  (Conspiracy  and  Protection  ®^  *^®  ^^• 
of  Property  Act,  1875),  by  which,  and  the  Trade  Union  Act,  1871 
(34  &  35  Yict  c.  31),  the  law  on  the  subject  of  combinations  has 
been  materially  altered.  Freedom  of  combination  remains  as  before, 
but  every  one  is  liable  to  imprisonment  who  uses  violence  to  person 
or  property,  or  intimidation,  or  who  persistently  follows  one  from 
place  to  place,  or  hides  his  tools,  clothes,  or  other  property,  or  hinders 
him  in  the  use  thereof,  or  besets  his  house  or  place  of  business, 
or  follows  him,  with  two  or  more  others,  in  a  disorderly  manner. 

By  34  &  35  Yict.  c.  31,  it  is  provided  that  combinations  for 
regulating  the  relations  between  workmen  and  masters,  between 
workmen  and  workmen,  or  between  masters  and  masters,  or  im- 
posing restrictive  conditions  on  the  conduct  of  trade  or  business, 
shall  not  be  deemed  unlawful  merely  because  these  purposes  are 
in  restraint  of  trade ;  and,  if  in  conformity  with  the  requirements 
of  the  Act,  they  may  be  registered  imder  §§  6  f  ^  seq.  The  Act 
also  provides  (§§  19  e^  ^6^.)  for  the  summary  intervention  of  Courts 
of  Law  in  regard  to  management  of  the  property  and  the  accounting 
of  the  office-bearers  of  such  societies.  (See  also  38  ds  39  Yict.  c. 
60,  §  33 ;  and  39  &  40  Yict  c.  22,  §  2.) 

Miners  and  colliers  are  no  longer  adscriptitii  glehcB.  A  series  Miners  and 
of  statutes  from  4  Geo.  lY.  c.  34,  to  35  &  36  Yict  c.  76-77,  deals  ^^^^ 
with  their  position,  and  contains  enactments  for  securing  their  safety. 
The  employment  of  females,  and  of  boys  under  ten  (and  in  some  cases 
of  more  advanced  age)  under  ground  in  connection  with  mines  and 
collieries  is  forbidden.  Mines  cannot  be  opened  or  closed  without 
notice ;  they  must  be  put  under  the  management  of  persons  holding 
certificates  of  qualification  obtained  on  examination.  General  rules 
are  laid  down  for  proper  ventilation  and  fencing,  and  special  rules 
have  to  be  made  and  published  for  the  guidance  of  the  miners  in 
each  pit ;  the  whole  system  is  put  under  Gk>vemment  inspection. 

Nearly  all  handicrafts  and  trades  are  now,  under  the  Factory  p   ^  .        « 
Acts,  extending  from  1833  (3  <k  4  Will  lY.  c.  103)  to  1878  (41  k  wVtjJ^Tv^ 
42  Yict  c,  16),  placed  under  supervision  by  inspectors,  and  are 
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subject  to  regulations  as  to  the  age  when  emploTment  may  oom- 
menoe,  the  number  of  hours  it  may  continue,  and  the  oondition  of 
the  buildings  where  the  work  is  carried  on. 

Apprentices.  ''  The  contract  of  apprenticeship  is  one  whereby,  either  for  valu- 

able consideration  or  not,  a  person  becomes  bound  to  teach  another 
a  certain  profession  or  trade,  the  apprentice  while  learning  it  serving 
the  master  in  his  trade  or  profession  to  the  best  of  his  abUity. 
While  no  pupil  can  enter  into  an  apprenticeship,  a  minor,  with  con- 
sent of  his  curators,  may." 

Obligationi  of  «  The  indenture  must  be  in  writing.  It  must,  in  order  to  be 
binding,  either  be  probative  in  itself,  or  be  followed  by  rei  inier- 
venlus  (Rymer  v.  MacitUyre,  1781,  M.  5726 ;  Neil  v.  TaiUy  Jan. 
31,  1807,  Hume  20)." 

"  The  object  of  the  contract  being  to  learn  a  particular  crafty  and 
at  the  same  time  give  the  master  the  benefit  of  his  labour,  such  as  it 
is,  the  apprentice  must  give  all  reasonable  diligence  to  do  both. 
Respect  and  obedience  to  the  master  are  implied  in  this  as  in  all 
contracts  of  service,  and  regard  for  decency  and  morality  are  as 
clearly  required." 

ObligationB  of  "Idleness  and  neglect  to  give  due  care  to  acquire  the  trade  which 
he  professes  to  learn,  would,  if  continued,  and  after  remonstrance,  be 
a  good  ground  for  putting  an  end  to  the  contract,  and  to  a  claim  of 
damages  at  the  master's  instance  for  any  loss  thence  arising." 

"  The  master  is  bound  to  teach  the  trade,  not  in  all  cases  per- 
forming this  duty  himself  j  but  if  he  leaves  qualified  workmen  in 
charge  of  his  business,  able  and  willing  to  instruct  the  apprentice, 
this  is  a  sufficient  compliance  with  the  obligation  in  the  indenture. 
But  he  cannot,  without  the  apprentice's  consent,  assign  the  indenture 
to  another,  for  there  is  a  deUctua  persona  which  entitles  the  appren- 
tice to  object  to  a  transference  of  the  contract  (Edinburgh  Olcus 
House  Co.  V.  Shaw,  1789,  M.  597)." 

'*  The  master  is  bound  to  instruct  the  apprentice  in  all  usual 
branches  of  the  trade.  Thus,  where  a  mason  confines  his  apprentice 
entirely  to  hewing,  and  does  not  teach  him  the  bmlding  portion  of 
his  trade,  this  annuls  the  contract  {Ca/raweU,  n.r.)(A;)  And  the  same 
principle  would  apply  wherever  the  exercise  of  the  trade  involves 
a  variety  of  separate  operations,  all  to  be  ultimately  combined  in 
one  article;  such  as  the  erection  of  a  house,  the  building  of  a 
carriage,  or  other  complex  operation.  Nor  can  the  master  compel 
the  services  of  the  apprentice  in  anything  which  is  beyond  the  true 

{k)  Fraser  on  Master  and  Servant,  2nd  ed.,  p.  459. 
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sphere  of  the  trade  which  he  has  contracted  to  learn  ]  and  this  has 
been  carried  so  fisur,  that  an  apprentice  engaged  to  learn  the  prepara- 
tion of  drugs  cannot  be  compelled  to  sell  drugs  as  a  druggist, 
though  it  can  hardly  be  said  that  this  was  a  great  variation  from 
the  natural  course  of  his  employment  {Cheislie  v.  Cuthbert^  1665, 
M.  9150)." 

''  In  the  case  of  domestic  servants,  no  personal  chastisement  by 
master  is  allowed.  But  in  regard  to  apprentices,  over  whom  he  has 
a  higher  authority,  and  whose  age  renders  them  not  unfit  subjects 
of  such  discipline,  he  has  the  power  of  punishment  within  reason- 
able bounds.  Cruel  and  unreasonable  punishment,  however,  will 
justify  the  apprentice  in  leaving  the  service  {Smart  v.  GairrUf 
1794,  Hume  18)." 

"  The  contract  is  terminated  by  mutual  consent,  by  the  death  or 
insanity  of  master  or  apprentice.  It  is  not  dissolved  by  the  death  or 
failure  of  one  or  more  partners  of  a  company,  so  long  as  there  are 
still  partners  of  the  original  company  remaining.  Facts  and  drcum- 
stanoes  in  the  conduct  of  parties  may  imply  a  departure  from  the 
contract  {Rohinaon  v.  Smithy  1800,  Hume  20;  Ferguson  v. 
M^Kenzie,  1815,  Hume  21).  On  this  last  case.  Baron  Hume 
remarks : — *  It  is  true  a  written  contract  endures  by  law  forty 
years.  But  still  in  the  case  of  these  contracts,  which,  like  indentures, 
are  by  their  very  nature  destined  for  early  and  immediate  execu- 
tion, and  are  quite  inapplicable  to  the  age  and  other  circumstances 
of  parties  at  a  distance  of  time,  the  right  must  be  subject  to 
relinquishment  by  a  deliberate  course  of  conduct  on  the  master^s 
part,  continued  for  a  length  of  time.  If  the  master,  having  it  in 
his  power,  make  no  attempt  for  a  series  of  years  to  recover  his 
apprentice,  or  enforce  a  claim  of  damages,  this  cannot  reasonably 
be  construed  any  otherwise  than  as  a  tacit  permission  to  the  young 
man  to  consider  himself  as  relieved  from  his  engagement.' " — MoiB. 

The  relation  of  Master  and  Apprentice  has  been  the  subject  of 
regulation  by  various  Acts  of  Parliament,  as  4  Geo.  IV.  c.  29 ;  30 
<k  31  Vict.  c.  U3 ;  38  &  39  Vict  c.  90.  An  apprentice  may  now 
be  ordered  to  perform  his  duties,  and  on  failure  to  do  so  may  be 
imprisoned ;  or  the  appi'enticeship  may  be  rescinded,  and  if  it  appear 
just  the  premium  or  part  may  be  ordered  to  be  refunded  ;  and  a 
surety  for  the  good  conduct  of  the  apprentice  may  be  ordered  to 
pay  damages  not  exceeding  the  limits  of  his  liability  under  the  in- 
denture. In  some  callings  the  age  of  apprentices  is  dealt  with. 
Thus  colliers'  apprentices  must  be  at  least  ten,  sea^pprontices  at 
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least  twelve,  and  chimney-sweeperB',  sixteen  (3  ds  4  Yiot  o.  85 ; 
17  k  18  Vict  c.  104  ;  27  &  28  Vict  a  37). 


NOTE  C. 

BANKRUPTCY  OP  PRIVATE  COMPANIES^  AND 
QUESTIONS  OF  COMPENSATION. 

(See  R  ilL  3,  9,  and  B.  iiL  4,  5,  6.) 

*'  When  a  company  becomes  bankrupt,  the  stock  and  funds  of 
the  company  are  primarily  liable  to  the  company  creditors — ^the 
creditors  of  the  individual  partners  being  entitled  to  nothing  till  the 
company  debts  are  paid.  After  the  company  funds  are  so  applied, 
the  creditor  may  rank  on  the  separate  estate  of  each  partner  for  the 
balance ;  or,  in  terms  of  the  19  ds  20  Vict  c.  79,  §  66,  the  trustee 
on  the  estate  of  the  partner  may  put  a  valuation  on  the  estate  of  the 
company,  and  deduct  from  the  claim  of  such  creditor  such  estimated 
balance,  and  rank  and  pay  to  him  a  dividend  only  on  the  balance." 

*'  If,  affcer  the  bankruptcy  of  the  company,  one  of  the  partners  is 
solvent  and  pays  the  debts  of  the  company,  he  is  entitled  to  rank  on 
the  estate  of  the  other  insolvent  partners,  as  in  a  case  of  joint 
cautionary  obligation,  where  one  cautioner  has  paid  the  principal 
debt  But  an  individual  partner  may  become  insolvent  while  the 
company  remains  solvent  If  the  insolvent  partner  be  a  creditor 
and  not  a  debtor  of  the  solvent  company,  his  creditors  can  claim 
from  the  company  his  share  of  the  stock  and  profits,  after  deducting 
the  company  debts  and  obligations.  If  he  be  a  debtor  to  the  com- 
pany, the  company  ranks  on  his  estate  with  his  other  creditors  for 
the  amount" 

"  Questions  of  importance  occasionally  arise  as  to  the  point,  How 
far  compensation  is  pleadable  as  between  company  debts  and  debts 
of  individual  partners  1 " 

"  Suppose  that  a  debt  of  £500  is  due  by  a  debtor  to  the  company, 
while  the  same  party  is  creditor  of  an  individual  partner  for  the  same 
amount.  If  the  company  bring  an  action  against  him  for  payment 
of  the  company  debt,  he  cannot  plead  compensation  on  the  debt  due 
to  him  by  the  individual  partner,  because  tlie  company  being  an  en- 
tirely separate  person  in  law  there  is  no  concursus  dehiti  et  crediti. 
But  suppose  the  case  to  be  reversed.    Suppose  him  to  be  creditor  of 
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the  company  for  £500,  and  debtor  to  the  same  extent  to  an  indiTi- 
dual  partner;  as  the  indiyidual  partner  might  assign  his  claim  to  the 
company,  so  as  to  place  them  in  the  position  of  being  both  creditors 
and  debtors  of  the  private  party,  and  thus  to  entitle  them  to  plead 
compensation,  so,  without  any  express  assignation ,  it  seems  to  be 
held  that  under  such  circumstances,  if  the  pcMrtner  does  not  object  to 
it,  the  company  may  put  forward  the  debt  due  to  the  individual 
partner  as  compensating  the  debt  due  by  the  company.  But  this 
cannot  be  done  after  bankruptcy,  insolvency,  or  diligence  used  against 
the  creditor  of  the  company  ;  because  an  assignation  executed  in 
favour  of  the  company,  after  such  bankruptcy  or  insolvency,  would 
in  itself  be  struck  at  as  creating  a  preference  over  the  estate  of  the 
bankrupt." 

"But  where  payment  of  the  company  debt  is  demanded  from  an 
individual  partner,  or  where  the  company  is  bankrupt  or  dissolved  so 
that  the  claim  on  the  estates  of  the  individual  partners  has  arisen, 
the  partner  may  set  off  the  debt  due  to  him  against  the  company 
debt.  Opinions  have  been  much  divided  on  the  justice  of  this  result, 
— ^Professor  Bell  and  Professor  More  being  inclined  to  think  that  in 
such  a  case  compensation  ought  not  to  be  pleadable;  while  it  seems 
now  to  be  fixed  law  that  it  is.  The  cases  of  BogU  v.  BaU(mtyne*$ 
Cr$,,  July  8, 1793,  M.  2608;  ScoU  v.  EaU  dc  Bieaet,  June  13, 1809, 
F.C. ;  and  the  later  cases  of  EusaellY.  Hacnah,  May  26, 1824,  3  S. 
Ill ;  and  Salm&n  v.  PacUm,  Dec.  17,  1824,  2  S.  285,  must  be  con- 
sidered as  settling  this  point;  see  Hill  v.  Lindsai/y  d^c,  Nov.  12, 1847, 
10  D.  78  (Note  of  Lord  Ordinary)  ;  Thomson  v.  Stephenson,  1855, 
17  D.  739;  EaUigh  v.  Hughson  <k  Dobaon,  1861,  23  D.  352."— 
MoiB.  (l) 


(I)  Further,  a  creditor  of  a  company  may  plead  compensation  in  re- 
spect of  the  debt  due  to  him  by  the  company  against  a  debt  due  by  him 
to  one  of  the  partners  of  the  company,  because,  the  pursuer  being  liable 
in  soHdwn  for  the  company  debt,  there  is  proper  conoumu  debUi  et  ereditif 
and  this  even  if  both  company  and  partner  are  bankrupt  (Bogle  v.  BaUan- 
tyne,  supra),  A  partner  of  a  dissolved  company,  which  is  solvent,  may 
compensate  a  private  debt  due  by  him  with  so  much  of  a  debt  due  by  his 
creditor  to  the  company  as  falls  to  his  share  in  the  division  of  the  com- 
pany assets  {Osvxdd^s  Trs,  v.  Dickson^  Dec  3,  1833, 12  S.  166  ;  Heggie 
V.  Heggie,  Nov.  26,  1868,  21  D.  31). 


A 
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NOTE  D. 

JOINT  STOCK  COMPANIES. 

(See  R  iii  3,  9.) 

''  Joint-stock  companies  may  exist  either  at  common  law,  or  they 
may  be  constituted  and  r^ulated  by  the  Joint  Stock  Companies 
Acts,  particularly  the  20  &  21  Vict  c.  14  and  c.  80 ;  the  20  <fc  21 
Vict.  c.  49,  conferring  the  privilege  of  registration  as  a  UmUed 
company  on  banking  companies ;  and  21  <fe  22  Yict.  c.  75.  (a) 

"A  joint-stock  company  differs  from  an  ordinary  company  mainly 
in  two  particulars, — ^in  having  a  board  of  direction  elected  by  the 
shareholders,  which  alone  has  the  management  of  the  company's 
dealings  with  the  public ;  and  2dly,  by  the  shares  being  transferable 
to  other  parties  according  to  the  roles  prescribed  by  the  contract, 
the  doctrine  of  ddectus  personce  being  reasonably  held  quite  inap- 
plicable to  such  companies.  In  the  case  of  banking  companies,  they 
were  allowed  by  the  statute  7  Geo.  lY.,  c.  67|  to  sue  and  be  sued  in 
the  name  of  their  officers,  provided  they  annually  gave  in  the  name 
of  the  company,  and  the  name  and  abode  of  the  managers.  This 
power  was  not  possessed  by  other  jointrstock  companies,  who  could 


(a)  Since  the  Companies  Act,  1862,  25  &  26  Vict  c  89  (amended 
by  30  &  31  Vict  c.  131),  no  company  of  more  than  ten  peraons  can 
be  formed  for  the  purpose  of  carrying  on  the  business  of  banking,  un- 
less registered  as  a  company  under  its  provisions,  or  formed  under  some 
other  Act  or  letters  patent ;  and  no  company  of  more  than  twenty  persons 
can  be  formed  for  purposes  of  mercantile  gain  except  under  the  same  con- 
ditions. Any  seven  or  more  persons  may  by  such  registration  fonn  an 
incorporated  company.  Such  companies  may  be  formed  vdth  or  without 
limited  liability  ;  and  the  liability  of  partners  may  be  limited  either  by 
shares  or  by  guarantee  (§§  4-7).  In  companies  limited  by  shaies,  the 
partners  are  liable  only  for  the  amount,  if  any,  unpaid  on  their  shares. 
In  companies  limited  by  guarantee,  the  liability  of  members  extends  only 
to  the  amount  they  undertake  to  contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up.  Companies  under  the  Act  are  incor- 
porated upon  registration  of  a  memorandum,  which  may,  and  in  some 
cases  (as  where  liability  is  limited  by  guarantee)  must,  be  accompanied  by 
articles  of  association.  The  Acts  contain  detailed  provisions  as  to  the  con- 
duct of  the  business  of  such  companies,  and  as  to  their  winding-up,  whether 
voluntarily  or  by  order  of  the  Court.  ProWsion  is  made  for  applying 
the  benefit  of  the  Act  to  companies  already  exist inj?. 
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not  sue  or  be  sued  merely  by  their  descriptive  firm.  Bufc,  prac- 
tically, this  did  not  occasion  much  difficulty,  because  it  has  been 
settled  since  Commercial  Bank  v.  Pollock's  Trs,^  July  28,  1828, 
3  W.  &  S.  365,  that  such  a  company  may  effectually  sue  or  be 
sued  if,  in  addition  to  the  descriptive  firm,  the  name  of  some  of 
the  individual  partners  be  given." 

'*  Some  joint-stock  companies  hold  royal  charters,  which  confer 
on  them  the  privileges  of  a  corporation,  with  power  to  sue  or  be 
sued  as  such,  a  privilege  of  limited  liability,  not  to  extend  beyond 
the  subscribed  capital,  a  right  to  hold  lands,  make  bye-laws,  and 
all  the  other  privileges  which  belong  to  corporations.'* 

''  As  yet  few  questions  have  occurred  in  Scotland  in  regard  to 
joint-stock  companies ;  nor  can  the  law  be  yet  considered  matured, 
except  to  a  very  limited  extent." 

''  The  chief  questions  which  have  been  raised  and  decided  relate 
(1)  to  the  liabilities  of  directors  towards  shareholders  ;  and  (2)  the 
liability  of  trustees  entering  into  the  contract  as  shareholders  in 
their  trust  character,  either  to  the  creditors  of  the  company  or  in  a 
question  between  such  trustees  and  their  copartners." 

"  With  reference  to  the  first  of  these  points — ^the  responsi-  Reiponiibilitj 

bility  of  managers  and  directors  for  misconduct  in  the  manairement  o'.^octori  for 
•^  o  o  miMonduet 

of  the  bank's  affairs,  and  statements  held  out  by  them  to  the  public  ftnd  miirepre- 

as  to  the  solvency  and  prospects  of  the  bank — ^it  seems  now  to  be  ^^     **"* 

held  as  law  both  in  Scotland  and  England,  (1)  that  if  a  director  of  a 

bank  knowingly  certifies,  either  in  the  form  of  private  information  or 

by  concurrence  in  the  annual  report  to  the  company,  that  the  state  of 

matters  is  conform  to  the  state  of  afi&iirs  exhibited  at  that  meeting, 

while  he  knows  the  reverse,  he  will  be  subjected  in  damages  to  a 

party  purchasing  on  the  faith  of  that  representation  (GvUen  v.  Joknr 

ston,  Feb.  16,  1861,  23  D.  574,  rev.  in  part,  July  28, 1862, 4  Macq. 

424)  ;  though  the  mere  allegation  that  the  party  who  had  previously 

purchased  was  induced  to  hold  on  and  not  to  sell  his  shares,  was 

not  considered  relevant  to  entitle  him  to  damages.     In  this  case 

of  CuUen  the  action  was  brought  not  only  against  Sir  William 

Johnston  as  director,  but  also  against  the  manager  and  secretary  of 

the  bank,  as  conjunctly  and  severally  liable  in  respect  of  the  untrue 

reports  which  they  had  prepared,  and  on  the  faith  of  which  it  was 

said  Cullen  had  acted.     In  the  House  of  Lords  the  liability  was 

found  to  extend,  not  merely  to  the  directors  themselves,  but  to  tho 

manager  and  secretary, — ^all  parties  who  joined  in  committing  the 

alleged  fraud  being  included,  on  the  principle  that  the  servant 

2D 
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who  aids  his. master  in  doing  a  wrong  is  liable  along  with  him  for 
its  consequences." 

''When  directors  of  a  company,  without  any  inquiry  at  all, 
certify  certain  states  of  the  bank's  affairs  to  be  correct  by  their 
signature,  this  implies  a  liability  for  injury  arising  from  parties 
relying  on  such  attestations.  But  directors  are  not  made  liable 
merely  by  having  put  their  names  to  such  annual  docaments  or 
certificates  in  regard  to  matters  where  investigation  requires  a  sifting 
and  valuation  of  outstanding  debts,  and  where  such  sifting  would 
imply  a  degree  of  investigation  far  beyond  the  ordinaiy  duties  of 
their  office.  In  such  a  case,  involving  an  amount  of  investigation 
and  check  beyond  what  can  be  supposed  to  be  expected  of  any 
director  in  addition  to  the  official  report  of  the  officers  of  the  bank, 
it  would  be  hard  to  hold  the  directors  for  the  time  answerable  for 
all  the  consequences  which  might  ultimately  arise  firom  parties  rely- 
ing on  the  mere  report ;  see  Naiwnal  Exchange  Co.  v.  JDrew^  July 
27,  1860,  23  D.  1.  To  hold  otherwise  would  amount  to  this  :— 
that  no  director  could  ever  act  with  safety  unless — (1)  He  was  a 
perfect  accountant ;  (2)  and  was  to  perform  the  whole  duties  of  such 
an  office  by  going  through  the  books,  examining  the  vouchers,  putting 
an  estimate  on  every  bill  or  security,  and  then  making  up  his  own 
mind  as  to  the  result  in  regard  to  the  position  of  the  companyi 
No  case,  as  yet  decided,  has  carried  tlie  responsibility  of  directors 
to  that  extent.  And  how,  for  instance,  could  it  ever  be  applied 
in  the  case  of  directors  of  an  insurance  office,  where  the  i^nTmnl 
statements  presented  to  the  public  depend  on  calculations  of  pro- 
babilities made  by  an  actuary,  which  no  director  unless  himself  an 
actuary  could  understand,  or  correct  if  they  were  erroneous  1" 

''  It  may  be  true  that  there  is  an  amount  of  recklessness  or 
neglect  which  may  render  a  party  liable,  though  he  may  not 
have  wilfully  or  fraudulently  given  a  false  statement  in  regard  to 
the  affairs  of  the  joint  stock  concern.  Supposing,  for  instance,  it 
were  proved  that  advances  of  great  extent  had  been  made  by 
directors  to  firms  already  largely  indebted  to  the  bank,  and  in  bad 
credit  at  the  time  the  additional  advances  were  made  ;  this  seems 
to  amount  to  that  degree  of  recklessness  which  is  sufficient  to  sub- 
ject the  directors  sanctioning  these  advances  in  addition  to  the  old 
debt,  in  liability  for  the  consequences.  The  usual  excuse  for  such 
advances  is,  that  they  were  made  to  enable  the  debtor  to  tide  over 
a  difficulty,  in  order  to  enable  him  ultimately  to  pay  in  full.  But 
the  ground  of  liability  is  relevant,  and  the  question  would  then 
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become  simply  one  for  a  jury,  Whether  the  directors  in  so  doing 
did  their  best  to  redeem  the  past,  or  were  grossly  culpable  or 
fraudulent  in  making  the  advances  ?  As  yet  the  cases  decided  in 
Scotland  scarcely  enable  any  one  to  say  what  the  result  would  be  if 
a  reasonably  good  case  could  be  brought  forward  by  directors  in 
defence  of  advances  made  by  them  to  prior  debtors  of  the  bank,  not 
actually  insolvent  at  the  time  when  the  additional  advances  were 
made." 

*'  One  or  two  points,  however,  may  be  considered  as  settled.  (1) 
A  shareholder  alleging  injury  done  through  the  misconduct  of  bank 
directors,  or  rather  managers  of  a  joint-stock  company,  is  not  obliged 
to  call  every  one  who  has  been  in  the  management,  either  during  the 
whole  existence  of  the  copartnery,  or  even  during  the  time  when  the 
special  mismanagement  of  which  he  complains  took  place.  In  cases 
of  wrong,  the  party  aggrieved  may  either  call  the  whole  wrongdoers, 
or  select  those  whom  he  thinks  most  readily  answerable  in  point  of 
pecuniary  responsibility,  or  of  more  actual  and  direct  connection 
with  the  transactions  out  of  which  the  loss  to  the  shareholder  arises 
{Leslie  y.  Aberdeen  Bank,  June  19,  1856,  18  D.  1046,  and  TuUoch 
v.  Damdson,  June  3, 1858,  20  D.  1045,  affi  Feb.  23, 1860,  3  Maoq. 
783).  (2)  If  the  ground  of  liability  be  fraud  or  gross  negligence, 
there  must  be  the  most  distinct  statement  wherein  the  fraud  or 
gross  negligence  consisted  ;  and  if  the  case  stated  does  not  come  up 
to  that,  the  action  of  damages  is  irrelevant  {Leslie,  supra),  (3)  What- 
ever may  be  the  responsibility  of  directors,  it  cannot  extend  beyond 
liability  for  misconduct  or  fraud  of  their  own  while  they  them- 
selves were  in  the  directorship.  There  is  no  inheritance  of  fmud 
or  misconduct ;  they  are  neither  responsible  for  the  malversation 
of  their  predecessors  nor  for  that  of  their  successors, — culpa  tenet 
8UOS  auctoresJ^ 

"  It  would  rather  seem  that,  in  order  to  ground  a  claim  of 
damages  against  directors  by  a  person  who  has  purchased  shares, 
relying  on  previous  statements  by  the  directors  of  the  bank,  the 
pursuer  must  allege  that  their  fraudulent  misrepresentations  led  to 
the  acquisition  of  the  shares  by  him ;  and  that  it  is  not  enough  to 
allege  that  through  such  misrepresentation  he  had  been  induced  to 
continue  a  shareholder,  when  he  could  have  sold  out  if  the  true 
state  of  matters  had  been  disclosed.  For  if  the  disclosure  had 
been  made  public,  it  is  evident  he  could  not  have  sold  his  shares 
except  at  a  greatly  depressed  value ;  while,  if  it  had  been  confined 
to  him  individually,  it  would  have  simply  enabled  him  to  commit 
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a  fimud  by  selling  to  another  party  who  was  ignorant  of  the  tme  state 
of  matters ;  see  Doblns  v.  Johnstany  Maroh  4,  1859,  21  D.  624." 

"^  It  has  been  held  {Western  Bank  y.  Bairds,  Mardh  20,  1862, 
24  D.  859)  that  it  is  not  a  relevant  averment,  to  sabject  directois, 
that  they  neglected  their  duty  by  fEiiling  to  discover  and  to  disdose 
losses  to  the  amoont  of  one-fomih  of  the  capital,  in  which  event  it 
had  been  provided  by  the  contract  of  copartnery  of  the  company 
that  it  should  be  dissolved;  that  where  averments  are  directed 
against  the  directors  as  a  body,  without  specification  of  the  parti- 
oolar  acts  done  by  each,  no  issues  could  be  allowed  under  which  a 
case  of  individual  and  several  wrong,  as  distinguished  from  j<mit 
delinquency,  could  be  raised ;  and  that  a  hypothetical  allegation 
that  if  the  directors  had  not  themselves  been  guilty  of  abuse  of 
power  and  fraud  in  the  management  of  the  business,  then  they  had 
fedled  and  neglected  to  perform  the  duties  of  management,  and 
had  delegated  and  devolved  these  duties  upon  the  manager,  while 
by  holding  office  they  professed  to  be  discharging  those  duties 
themselves — ^was  a  relevant  averment  of  gross  negligence  by  the 
directors  for  the  time  as  a  body,  but  not  of  neglect  of  duty  on  the 
pcurt  of  individual  members  of  the  board." 

"  This  case  also  fixed  the  point,  that  as  a  pursuer  may  in  the 
outset  select  any  of  the  parties  who  have  done  the  wrong,  so  he  may 
settle  with  any  of  them  by  compromise,  without  losing  his  right  of 
proceeding  against  others  tn  eolidum.  This  appears  to  rest  on  the 
principle  that  among  parties  who  have  concurred  in  a  wrongful 
act  there  is  no  relief  inter  ««,  and  that,  consequently,  the  wrong- 
doers against  whom  the  action  was  persisted  in  sufiered  nothing  by 
the  discharge  of  the  other  defenders." — MoiR.(5) 

(6)  The  law  was  thus  stated  in  Addie  v.  Western  Bank^  June  9, 1865, 
3  Macph.  899  (H.  L.)  May  20, 1867, 5  Macph.  (H.  L.)  80, 1  L.  R.  So.  Ap. 
145 : — "  That  in  submitting  to  the  shareholders  a  report  on  the  afiairaof 
the  bank  and  the  result  of  its  business  for  the  past  year,  the  directors 
have  a  duty  to  perform,  and  it  is  part  of  their  duty  not  to  put  forth  any 
statement  as  to  the  affairs  or  prosperity  of  the  bank  which  they  have  not 
reasonable  ground  to  believe  to  be  true.  ...  If  the  case  should  occur 
of  directors  taking  upon  them  to  put  forth  in  their  reports  statements  of 
importance  in  regard  to  the  affairs  of  the  bank,  false  in  themselves,  and 
which  they  did  not  believe,  or  had  no  reasonable  ground  to  believe  to  be 
true,  then,  inasmuch  as  the  embodying  of  such  statements  in  the  report 
imports  a  representation  by  the  directors  that  they  had  reasonable  ground 
to  believe  them  to  be  true,  that  would  be  a  misrepresentation  and  deceit, 
and,  in  the  estimation  of  law,  would  amount  to  a  fraud." 
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NOTE  K 

CASH  CREDIT  BONDS  AND  MERCANTILE 

GUARANTEES. 

(See  B.  iii.  3,  27.) 

**  A  cash-credit  is  an  undertaking  by  a  bank  to  advance  to  an  Oaah-orodilk 
individual  or  a  company,  on  security,  such  sums  of  money  as  may 
be  required  from  time  to  time,(a)  not  exceeding  a  certain  stipulated 
amount,  to  be  repaid  with  interest.  By  the  form  of  the  bond  the 
cautioners  are  taken  bound  as  co-principals,  so  that  they  neither 
had  the  benefit  of  discussion  while  discussion  was  required,  nor 
have  now  the  benefit  of  the  septennial  limitation  of  cautionary 
obligations.  (6)  On  the  face  of  the  bond  they  are  in  no  way  dis- 
tinguishable from  the  principal  obligant,  except  that  he  is  desig- 
nated as  the  person  in  whose  name  the  account  is  to  be  kept,  and 
who  is  to  operate  on  the  credit.  The  balance  at  any  time  due  is 
certified  by  a  signed  account  from  the  cashier,  which  is  the  warrant 
of  diligence  against  the  cautioner.  The  bank  is  not  bound  to  do 
diligence  against  the  holder  of  the  credit,  but  may  come  at  once  on 
the  securities  when  they  close  the  account.  The  bank  is  entitled 
to  renew  bills,  and  to  give  time  to  the  debtor  without  losing  their 
recourse  against  the  cautioner,  but  not  to  part  with  any  security 
which  they  hold,  and  which  might  be  available  for  the  creditor's 
reHefl" 

"  Though  the  cautioners  may  put  an  end  to  their  responsibility, 
qiu>ad  the  future,  by  notice  to  the  bank,  the  death  of  the  cautioners 
does  not  discharge  the  liability ;  but  by  the  form  of  the  bond  the 
obligation  subsists  against  the  representatives,  not  merely  for  the 
debt  as  it  stood  at  the  death  of  the  cautioner,  but  for  all  subsequent 
transactions,  until  they  give  notice  that  their  liability  is  to  ter- 
minate (Commercial  Bank  of  Aberdeen  v.  CaUander,  Feb.  4,  1801, 
Hume  88  ;  Faterson  v.  Calder,  July  3, 1808,  M.  App. '  Society,'  4). 
Bell  remarks  (Com.  i.  370)  that  the  bank  ought  to  give  notice  to 
the  representatives  in  case  of  death  ;  and  so  no  doubt  they  ought^ 
but  there  seems  to  be  no  legal  obligation  on  them  to  do  80.''(c) 

(a)  See  above,  p.  228. 

(6)  See  below,  b.  iii.  t.  3,  §  9. 

(c)  See  British  Linen  Co.  v.  Monteilhy  Feb.  12, 1858,  20  D.  557. 
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**  It  does  not  appear  that  a  change  in  the  credUar  under  the 
cantionary  obligation,  as  when  some  partners  of  the  bank  die  or 
retire  and  others  are  admitted  in  their  stead,  makes  any  change  on 
the  responsibility  of  the  cautioners.     But  where  the  change  is  on 
the  part  of  the  person  for  whom  the  cautionary  obligation  has 
been  undertaken,  the  case  is  different.     The  death  of  the  principal 
debtor,  if  he  be  an  individual,  undoubtedly  puts  an  end  to  the 
obligation,  so  far  as  it  was  prospective ;  and  even  where  the  holder 
of  the  credit  was  a  company,  a  change  in  that  company,  Mr.  Bell 
(Crom.  i  370)  seemed  to  think,  would  put  an  end  to  the  obligation, 
so  that  cautioners  would  no  longer  be  liable  for  operations  going 
on  on  the  part  of  the  altered  company.     But  imless  the  bank  was 
made  aware  of  the  change  in  the  firm,  the  liability  of  the  cau- 
tioners continued  {Spetrs  v.  Royal  Banky  June  22, 1822,  1  S.  554). 
The  Mercantile  Law  Amendment  Act,  §  7,  provides  *that  no 
guarantee,    security,    cautionary    obligation,    representation,    or 
assurance  granted  to  or  for  a  company  consisting  of  two  or  more 
persons,  or  to  or  for  a  single  person  trading  under  the  name  of  a 
firm,  shall  be  binding  on  the  maker  or  grantor  of  the  same,  after  a 
change  shall  have  taken  place  in  any  one  or  more  of  the  partners, 
unless  the  intention  of  the  parties  that  such  guarantee,  ^,  shall 
continue  to  be  binding  notwithstanding  such  change,  shall  appear 
either  by  express  stipulation  or  by  necessary  implication  firom  the 
nature  of  the  firm  or  otherwise.'     This  appears  to  be  equally 
applicable  to  changes  in  the  firm  of  the  debtor,  or  in  the  firm  of 
the  creditor ;  but  in  the  case  of  banks,  which  are  joint-stock  com- 
panies with  a  perpetual  fluctuation  of  partners,  the  guarantee 
would  probably  be  held  to  have  been  entered  into  on  the  footing 
that  changes  in  the  firm  were  not  to  afiect  the  validity  of  the 
obligation,  i.6.,  '  by  necessary  implication,'  the  cautionary  obliga- 
tion would  stand  good  in  favour  of  the  existing  firm  whatever 
that  might  be." 
Letters  of  re-  '<  Letters  of  credit,  or  recommendation,  or  guarantee,  may  be 

or  introduo-      assimilated  to  cautionary  obligations,  inasmuch  as  they  induce  the 
*^*"^  person  to  whom  they  are  addressed  to  give  a  certain  amount  of 

credit  to  the  individual  who  presents  them.  General  letters  of 
introduction,  even  though  accompanied  with  statements  as  to  the 
resix)nsibility  or  solvency  of  the  party  in  whose  favour  they  ai*e 
conceived,  create  no  responsibility  for  statements  hondjlde  made, 
and  particularly  if  made  in  answer  to  inquiries.  But  for  all  wil- 
ful misrepresentations,  or  even  concealment  of  matters  known  to 
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the  writer,  the  party  granting  the  letter  of  recommendation  will 
be  responsible,  (c^)  But  if  in  a  letter  of  recommendation  granted 
with  reference  to  some  specific  transaction  on  which  the  parties 
are  about  to  enter,  the  writer  gives  an  assurance  that  the  trans- 
action may  be  safely  entered  into,  it  has  been  more  than  once 
held  to  amount  to  a  guarantee.  In  any  case  a  great  deal  depends 
on  the  precise  terms  in  which  the  recommendation  is  couched. "(0) 

'*  The  very  nature  of  such  letter  of  recommendation  implies  that 
it  has  reference  only  to  some  future  and  contemplated  transaction." 

*^  In  the  case  of  such  recommendations,  when  given  verbally, 
in  England,  no  action  is  maintained  on  any  verbal  representation 
or  assurance  of  credit  (9  Geo.  IV.  c.  14,  §  6);  and  it  will  appear 
that  the  same  rule  is  now  that  of  the  law  of  Scotland.'' 

"  The  more  ordinary  case  which  occurs  in  mercantile  practice  Guaanteefc 
is  not  that  of  verbal  introduction,  or  even  of  letter  of  recommend- 
ation, but  of  actual  guarantee,  granted  either  for  a  particular 
transaction,  or  for  a  course  of  dealings  either  past  or  prospective. 
If  it  is  intended  to  apply  to  the  past,  the  law  requires  that  it  shall 
be  most  distinctly  made  applicable  to  such  transactions.  The 
presumption  in  duhio  is,  that  it  is  asked  and  granted  with  refer- 
ence to  the  future." 

«  The  Mercantile  Law  Amendment  Act,  §  6,  provides  that  all 
guarantees  or  cautionary  obligations,  and  all  representations  and 
assurances  as  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  person  made  or  granted  to  the  effect  for  the  pur- 
pose of  enabling  such  person  to  obtain  credit,  money,  goods,  or 
postponement  of  payment  of  debt,  or  of  any  other  obligation  de- 

{d)  Parks  v.  Gould  dt  Co.,  June  6,  1851, 13  D.  1049 ;  Bou  v.  Lindsay 
and  Adam,  1828,  Hume  117. 

(e)  See  Bell's  Pr.  280 ;  Bankine  v.  Murray y  May  16,  1812,  F.C. ; 
Johnston  V.  Owen,  July  15,  1845,  7  D.  1046.  In  regard  to  Rankine  v. 
Murray,  Mr.  Moir  says  elsewhere — "  The  letter  which  was  construed 
into  a  guarantee  concluded  with  the  words,  *  I  doubt  not  he  will  give 
satisfaction  in  any  transaction  he  may  have  with  you.*  If  the  general 
introduction  given  to  Rankine,  *  as  a  person  who  had  always  behaved 
with  propriety  hitherto,*  did  not  constitute  a  guarantee,  I  am  at  a  loss  to 
see  how  the  addition  that  he  was  likely  to  give  satisfaction  in  any  trans- 
action he  might  have  with  the  sellers  should  make  any  difference,  for  it 
in  no  way  implied  any  obligation  for  his  actings.  And  it  is  to  be  ob- 
served, that  if  this  was  a  guarantee  at  all,  it  was  unlimited  both  in 
amount  and  time.  It  therefore  appears  to  me  that  the  first  judgment 
pronounced  in  the  case  of  Bankifu  was  the  sound  one." 
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mandable  from  him,  shall  be  in  writing,  and  shall  be  subscribed  by 
the  person  undertaking  such  guarantee,  or  making  such  representi^ 
tions  or  assurances,  or  some  one  authorised  bj  him  to  subsciibeL" 
^niori  of  «<  In  Merle  v.  Welle,  1810,  2  Campb.  413,  a  guarantee  granted 

goannieoB.  ^  these  terms  : — '  I  consider  myself  bound  to  jou  for  any  dtbt  wf 
brother  may  contract,  not  exceeding  £100,  after  this  date,'  wis 
held  to  be  a  guarantee  for  any  debt  which  the  brother  might  coi* 
tract  from  time  to  time  and  successively, — as  a  continuing  gna^ 
antee  to  the  specified  amount.  Lord  Ellenborough  said : — *  If  a 
party  mean  to  confine  his  liability  to  a  single  dealing,  he  shouM 
take  care  to  say  so ';  see  Mason  v.  Fritchard,  1810, 2  Campb.  43C, 
12  East  227,  and  Bastow  v.  Bennety  3  Campb.  220,  where  tht 
guarantee  was  for  any  tallow  or  soap  to  be  furnished.  Lord 
Ellenborough  considered  the  word  'any'  as  characteristio  of  a 
continuing  guarantee.  On  the  other  hand,  where  the  word  *  any ' 
did  not  occur,  the  guarantee  has  been  held  limited  to  the  first 
advances  {AUnvU  v.  Ashendean,  5  M.  dlr  G.  392;  ffUeheoek  ▼. 
Humphrey,  5  M.  <&  G.  559;  Smith's  Merc.  Law,  9th  ed.  470).  In  our 
own  law  one  case  appears  at  first  sight  to  conflict  with  the  English 
doctrina  In  Baird  v.  Corbet,  Nov.  21,  1835,  14  S.  41,  the 
guarantee  was  '  of  the  payment  of  any  quantity  of  malt  furnished 
by  you  to  the  Luggieside  Distillery  Company  to  the  extent  of 
JB98,  6s.  8d.'  The  judges  held  it  a  limited  guarantee,  but  in- 
fluenced chiefly  by  the  fractional  specification  of  the  amount 
guaranteed." 

« In  Sir  William  Forbes  d:  Co,  v.  Dundas,  June  4,  1830,  8  S. 
865,  a  guarantee  in  these  terms  was  held  a  standing  guarantee: — 
*  Mr.  Dunlop  has  mentioned  to  me  that  he  may  have  occasion  to 
overdraw  his  account  to  the  extent  of  JB3000,  and  if  he  should  do 
so,  I  hereby  become  bound  to  repay  the  same  to  you.'  The  refer- 
ence to  the  cash  account  was  held  to  be  equivalent  to  the  word  any 
in  ordinary  guarantees ;  see  Houston^ a  Exra,  v.  Spiers,  July  3, 
1834,  12  S.  879.''(^) 

'<  The  rule  of  construction  and  limitation  in  limited  guarantees 
is  very  rigid.  In  particular,  such  a  guarantee  is  never  held  appli- 
cable to  past  transactions  unless  its  terms  unequivocally  indicate 
this  intention  {Glyn  v.  Uartel,  8  Taunt.  208)." 


{g)  Veitch  v.  Murray  &  Co.,  May  25,  1864,  2  Macph.  1100.  Scott  v. 
Mitchell,  March  8,  1866,  4  Macph.  551,  is  not  easily  reconcilable  with 
the  previous  authorities. 


MERCANTILE  GUARANTEES.  4f01 

*^  A  letter  of  guarantee  can  only  be  used  with  reference  to  the 
person  to  whom  it  is  addressed,  and  by  the  parties  to  whom  it  is 
given  {Stewart  v.  Scott^  Hume  91)." — Moib. 


NOTE  F. 
ON  REPARATION. 

[See  p.  368,  Note  (y).] 

"  Where  injury  has  been  done  to  a  third  party,  either  in  his  BeparatioiL 
person,  his  property,  or  his  character,  the  law  holds  that  the 
wrongdoer  and  his  representatives  are  civilly  liable  for  the  conse- 
quences of  the  wrongous  act,  whether  done  intentionally  or  under 
such  circumstances  of  negligence  or  recklessness  as  amount  to 
legal  eidpcu  This  liability  extends  not  only  to  acts  done  by  a 
party  himself,  but  by  others  for  whom  he  is  responsible,  if  acting 
at  the  time  within  the  oixlinary  limits  of  their  employment.  On  the 
other  hand,  if  the  act  of  the  servant  or  party  employed  was  clearly 
one  not  done  within  the  limits  of  his  employment,  or  done  contrary 
to  the  master's  express  orders,  the  master  has  been  held  not  liable.*' 

'*  Examples  of  both  classes  of  cases  are  to  be  found  in  the  case 
of  L.  Keith  v.  Keir,  June  10,  1812,  F.C.,  as  contrasted  with  that 
of  Linwood  v.  UaJtlwm^  May  14,  1817,  F.C.  In  the  former  case 
the  master  was  found  liable  when  his  servants  had  used  fire  in 
burning  a  moor,  and  had  thus  destroyed  a  valuable  wood  belonging 
to  another  party.  The  case  is  most  defectively  reported ;  for  it 
omits  the  important  point  that,  as  appears  from  the  Session  PaperSi 
Mr.  Keir  had  authorised  his  servants  to  use  fire  in  clearing  the 
moor  {Baird  v.  Hamilton,  July  4,  1826,  4  Shaw  790).(a)  In  the 
case  of  Linwood,  a  person  was  killed  by  the  fall  of  a  tree  which 
the  ground-officer  of  Mr.  Hathom  was  cutting  near  a  public  road; 
but  as  the  tree  was  cut  without  orders  from  Mr.  Hathom,  who 
was  in  Edinburgh  at  the  time,  and  who  had  given  no  general 
direction  to  cut  trees,  the  master  was  held  not  liable." 

''  If  a  party  contracts  with  competent  tradesmen  to  build  a  house, 
a  bridge,  a  ship,  or  any  other  erection,(6)  no  liability  will  attach 
to  the  proprietor  or  employer  for  damages  done  by  the  contractor. 

(a)  See  MachirUotih  v.  MackirUoih,  July  15,  1864,  2  Macph.  1357. 
(6)  Or  to  work  a  mine  (Shaw  v.  W.  Colder  OH  Co.,  9  Scot  L.  R.,  p.  452). 
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In  order  to  render  the  proprietor  liable,  it  must  be  shown  that  he 
was  cognisant  of  and  acquiesced  in  the  improper  proceedings  which 
caused  the  injury.  But  it  sometimes  becomes  difficult  to  ascertain 
whether  a  party  truly  stands  in  the  position  of  an  independent 
contractor,  or  is  only  a  subordinate,  acting  imder  the  orders  of  the 
original  proprietor  {Nishet  v.  Dickson  d:  Co.,  July  8,  1852,  14  D. 
973  ;  McLean  v.  BusseU,  M'Nee,  d:  Co.,  March  9, 1850, 12  D.  SS7y 
"  The  law  of  England  on  this  point  is  now  the  same.  Buck 
Y.  Sleinman,  1  B.  <&  P.  404,  which  recognised  a  different  principle, 
appears  to  be  overruled  by  subsequent  cases,  particularly  by  Reedie 
V.  L.  and  N.  W.  Ey.  Co,,  1849,  6  Ry.  Cases  184,  4  Ex.  244." 
Kegli^enoe  of  <<  If  a  proprietor  allows  his  property  to  get  into  a  ruinous  or 

insecure  condition,  and  damage  results  to  a  neighbouring  proprie- 
tor, as  by  the  fall  of  a  chimney  or  chimney-can,  the  proprietor  is 
liable  {Cleghom  v.  Taylor,  Feb.  27,  1856,  18  D.  664 ;  Campbell 
v.  Kennedy,  Nov.  25,  1864,  3  Macph.  121).*' 

**  In  like  manner,  a  proprietor  is  liable  for  not  fendng^in  an  old 
and  abandoned  coal-pit  {Black  v.  Caddel,  Feb.  9,  1804,  M.  13,905, 
aff.  1812,  5  Pat.  567 ;  Hislop  v.  Durham,  March  14,  1842,  4  D. 
1168);  or  for  digging  a  pit  in  the  course  of  the  erection  of  a  house, 
and  not  effectually  protecting  it  (Innea  v.  Magistrates  of  Edivhuirgh, 
1798,  M.  13,189).  But  a  question  has  been  raised.  How  &r  is  a 
proprietor  liable  for  injury  done  to  the  property  of  others  through 
the  misconduct  of  his  tenants  ?  Suppose,  as  is  often  the  case  in 
Edinburgh,  that  he  has  let  a  tenement  consisting  of  various  storeys 
to  various  tenants ;  and  that  he  has  let  these  flats  in  good  condition 
in  all  respects,  so  that  any  injury  that  arises  is  not  imputable  to 
him,  but  to  the  mismanagement  of  one  of  the  tenants,  is  the  pro- 
prietor to  be  responsible  1  This  was  negatived  in  Weston  v.  Taifors 
ofPotterrow,  July  10,  1839,  1  D.  1218." 
ClaimB  ftniDBt  **  I*  is  the  Law  of  Scotland,  as  it  has  long  been  that  of  England, 
masten  for  that  the  servant  entering  on  an  employment  which  he  knows  to  be 
tained  by  the    attended  with  hazard,  takes  upon  himself  the  risks  of  accidents 

**'^^"^***^v  •    which  are  unattended  with  blame  on  the  part  of  the  master.     The 
ooone  of  their  ^ 

employment,  master  must  take  all  reasonable  care  that  the  work  is  conducted  with 
the  usual  precautions ;  that  the  superintendents  and  others  employed 
are  competent  for  their  respective  duties ;  that  the  machinery, 
materials,  or  other  adjuncts  of  the  work  are  in  sound  working  con- 
dition. But  if,  after  all  these  conditions  are  sufficiently  attended 
to,  an  accident  hapi)ens,  and  injury  is  done  to  a  workman,  he  has 
no  claim  for  reparation.     Thus,  in  Cook  v.  Bell,  Nov.  28,  1857,  20 
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D.  137,  a  miner  having  been  killed  by  the  falling  in  of  the  roof  of  a 
mine,  it  was  found  that  no  claim  of  reparation  existed, — the  master 
having  provided  the  proper  amount  of  wooden  supports  for  the  roof, 
which  the  workman  apparently  had  not  put  up;  see  McNeill  v.  Wdlr 
lacej  July  7,  1853,  15  D.  818.  It  would  have  been  otherwise  if  the 
accident  had  happened  through  neglected  ventilation  causing  an  ex- 
plosion of  fire-damp,  or  some  similar  cause ;  for  there  the  master  would 
be  liable  even  though  there  were  some  rashness  on  the  part  of  the 
miners  in  going  to  work  without  ascertaining  that  the  proper  inspec- 
tion as  to  the  state  of  the  ventilation  had  taken  place  (M^NeiU  v. 
Wallace,  supra).  But  although  the  master  is  only  responsible  while 
the  servant  is  engaged  in  his  employment,  a  great  latitude  is  allowed 
in  the  construction  of  what  is  being  engaged  in  his  employ.  Thus, 
if  miners  have  been  taken  down  into  a  mine,  and,  when  they  choose 
no  longer  to  be  employed,  require  to  be  taken  up  again,  it  is  the 
duty  of  the  master  to  take  them  up  safely.  For  that  purpose  the 
liability  of  the  master  continues  after  the  termination  of  the  service. 
'Whatever  the  servant  does  in  the  course  of  his  employment, 
according  to  the  fair  interpretation  of  it, — eundo,  morando,  redeundoy 
— for  all  that  the  master  is  responsible,  and  it  does  not  make  the 
smallest  difiference  that  the  workmen  had  no  lawful  excuse  for  not 
going  on,  nor  proper  cause  for  leaving  their  work.' — Per  L.  Cran- 
worth,  C,  in  Brydane  v.  Stewart,  March  13,  1855,  2  Macq.  30." 

"  There  remains  the  case  of  injury  done  to  a  servant  by  another  injury  by  f el- 
fellow-servant  in  the  course  of  their  employment  while  engaged  in  lo^-*©'^^"^*- 
their  common  business.     Is  the  master  or  employer  liable  for  such 
damage,  everything  on  his  part  in  the  way  of  precaution,  or  proper 
furnishings,  or  machinery,  being  complete  1 " 

*'  Prior  to  the  judgment  of  the  House  of  Lords  in  the  Bartonahill 
cases,  the  Scotch  decisions  were  in  feivour  of  the  proposition  '  that 
since  the  employer  is  liable  to  third  parties  for  injury  sustained  by 
them,  he  is  a  fortiori  liable  for  those  sustained  by  his  own  servants 
through  the  act  of  a  fellow-servant.'  In  England  the  rule  was  differ- 
ent ;  a  master  not  being  liable  for  injury  inflicted  on  one  servant  by 
another,  if  the  servant  causing  the  injuiy  was  a  person  of  ordinary 
skill  and  care.  But  the  Bartanahill  cases  brought  the  question  as  to 
the  collision  of  the  laws  of  the  two  countries  to  a  point.  In  JReid 
Y.  The  Bartonshill  Coal  Company,  July  3, 1855,17D.  1017,rev.  June 
17,  1858,  3  Macq.  268,  a  miner  was  killed  by  the  overturning  of  a 
bucket  or  cage  in  which  he  and  another  workman  were  being  drawn 
up  from  the  pit  by  means  of  a  stationary  engine  at  the  pit-mouth, 
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in  ooQflequenoe  of  Shearer,  who  was  employed  by  the  defenden^  and 
had  charge  of  the  engine,  having  allowed  the  cage  to  be  drawn  np 
conriderablj  higher  than  it  onght  to  have  been.  Shearer  was  proyed 
to  be  a  trustworthy  man,  and  of  good  character.  The  Croort  of 
Session  held  that  the  Lord  President  had  rightly  directed  the  jury, 
that  if  the  injury  was  caused  by  the  fiiult  of  Shearer  in  the  maiiag»> 
ment  of  the  machinery,  the  Bartonshill  Coal  Company  were  in  law 
answerabla  On  appeal  the  judgment  was  reversed.  Lord  Cran- 
worth  said  : — '  The  question  for  decision  is,  Whether  in  the  working 
of  a  mine,  if  oue  of  the  servants  employed  is  killed  or  injured  by 
the  negligence  of  another  servant  employed  in  9ome  common  work^ 
that  other  servant  having  been  a  competent  workman,  and  properiy 
employed  to  discharge  the  duties  intrusted  to  him,  the  common 
employers  of  both  are  respousible  to  the  servant  who  is  injured,  or  to 
his  representatives,  for  the  loss  occasioned  by  the  negligence  of  the 
other.  .  .  When  the  workman  contracts  to  do  work  of  any  partio- 
ular  kind,  he  knows  or  ought  to  know  to  what  risk  he  is  exposing 
himself:  he  knows,  if  such  be  the  nature  of  the  risk,  that  want  of  care 
on  the  part  of  a  fellow-workman  may  be  injurious  or  fatal  to  him,  and 
that  agtunst  such  want  of  care  his  employer  cannot  protect  him.' " 

The  Act  43  &  44  Vict.  c.  42  has  to  some  extent  restored  the 
law  as  laid  down  and  acted  upon  in  Scotland  prior  to  the  BarUmB-- 
hUl  case.  Employers  are  declared  liable  for  any  injury  arising  from 
defects  in  roads,  machinery,  or  plant,  caused  by  their  negligence ; 
or  from  the  negligence  of  any  superintendent  in  the  service  of  the 
employer  while  in  the  exercise  of  his  superintendence  ;  or  where 
the  injury  arose  from  obedience  to  orders  negligently  given  by  one 
whom  the  injured  man  was  bound  to  obey ;  or  from  the  act  or  omi8> 
sion  of  any  one  acting  under  the  rules  of  the  employer,  or  imder  the 
instructions  of  any  one  delegated  by  the  employer;  or  from  the  negli- 
gence of  any  one  in  the  employer's  service  who  has  charge  of  railway- 
appliances.  The  lawapplicable  to  injuries  sustained  by  afellow-work- 
man  still,  however,  subsists,  except  so  far  as  repealed  by  this  Act 
Common  *'  But  what  does  the  term  joini  employment  in  the  same  concern 

«mpio7men  .  jj^ggj^  ^  j  y^^iVQ  already  directed  your  attention  to  these  words  as 
of  great  importance  in  the  speech  of  the  Lord  Chancellor  in  deter- 
mining the  main  question  in  the  case  of  the  Bartonshill  Company, 
This  point  is  illustrated  by  the  case  of  M^Naughton  v.  The  Cale- 
donian Rail,  Co.,  Jan.  15,  1857,  19  D.  271,  which  shows  that  there 
still  remain  many  questions  open  as  between  the  doer  and  the 
receiver  of  the  injury  in  regard  to  their  positions  of  superior  or 
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subordinate,  and  also  in  regard  to  the  question  whether  two  servants 
of  the  same  master,  but  working  in  quite  separate  departments,  can 
be  considered  as  servants  in  a  common  employment  within  the 
reasonable  meaning  of  such  a  term,  "(c) 

''  If  parties  put  themselves  in  the  way  of  danger,  by  trespassing 
on  ground  not  belonging  to  them,  and  which  the  proprietor  was  not 
under  any  legal  obligation  to  fence  in,  no  claim  for  damage  will  be 
maintainable  {Balfour  v.  Baird,  Dec.  5, 1857,  20  D.  238 ;  Davidson 
V.  Mqnklands  JRailtoay  Co.,  July  4,  1855,  17  D.  1038;  HardcasUe 
V.  South  Yorkshire  Rail  Co,,  28  L.  J.,  Exch.  138)." 

'*  In  these  cases  the  only  culpa  was  on  the  side  of  the  party  in-  Contributory 
jured.  But  suppose  a  clear  culpa  on  both  sides,  to  a  certain  extent ;  ^^^^^ 
it  has  been  ruled  in  England  that  the  person  aggrieved  may  recover 
unless  it  appear  that  he  might  by  the  exercise  of  ordinary  care  have 
avoided  the  consequences  of  the  defendant's  fault.  In  that  case  he 
will  have  no  claim.  It  is  not  enough  for  him  to  say  the  defender 
was  wrong,  if  by  the  exertion  of  ordinary  care  he  might  have  pre- 
vented the  result.  In  M^Naughion  v.  Caledonian  Rail.  Co.,  Jan.  15, 
1857,  19  D.  271,  it  was  held  that  where  an  event  is  brought  about 
directly  by  the  ctUpa  of  two  persons,  whether  joint  or  several,  where 
the  culpa  of  each  has  contributed  to  produce  the  events  and  the  event 
would  not  have  been  produced  but  for  culpa  of  both,  there  can  be  no 
claim  as  between  these  for  reparation  of  injury  flowing  from  that 
event;  see  Senuyr  v.  Ward,  28  L.  J.,  Q.  B.  139." 

*'  Some  peculiar  rulesof  liability  have  been  introduced  by  custom  in  OoUiiion  of 
regard  to  reparationforinjuries  arising  through  the  collision  of  shipa"     ^"* 

**  These  rules  are  thus  laid  down  by  Lord  Stowell  in  the  Woodrop, 
2  Dodson  Adm.  85.  There  are  four  possibilities  under  which  a  loss 
of  this  kind  may  occur." 

(c)  It  was  for  some  time  maintained  that  a  foreman  or  superintendent  Foreman, 
to  whom  the  master  has  delegated  his  authority  is  not  a  fellow-servant, 
but  "  a  deputy-master,"  for  whose  negligence  the  master  is  liable  to  others 
in  his  employment    But  there  is  now  no  distinction  between  workmen 
of  different  grades  {Wilson  v.  Merry  A  Cunningham,  yLeLj  31,  1867,  5 
Macph.  807,  aff.  May  29, 1868,  6  Macph.,  H.L.,  85).    Persons  engaged  in  iKfferent 
different  departments  of  the  same  concern  may  yet  be  engaged  in  a  departmenti. 
common  employment,  t,g.,  a  carpenter  employed  to  do  work  for  a  railway 
company  at  their  station,  and  the  porters  employed  for  the  traflSc  on  the 
line  {Morgan  v.  Vale  of  Neath  Bailvny  Co.,  Ex.  Ch.,  35  L.  J.,  Q.  B.  23 ; 
see  Warhurton  v.  G.  W.  Railway  Co.,  36  L.  J.,  Exch.  9).    A  seaman  is  the 
fellow-labourer  of  the  captain  of  a  ship  {Leddy  v.  Oibson  <0  Co.,  March  18, 
1873,  11  Macph.  304). 
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1.  It  may  happen  without  blame  being  imputable  to  either 
party ;  as  where  a  loss  by  a  collision  is  oocasioned  by  a  storm  or  any 
other  vis  major;  in  that  case  the  misfortune  must  be  borne  by  the 
party  on  whom  it  happened  to  light,  the  other  not  being  responsible 
to  him  in  any  degree." 

"  2.  A  misfortune  of  this  kind  may  arise  when  both  parties  are 
to  blame,  where  there  has  been  a  want  of  due  diligence  and  skill 
on  both  sides ;  in  such  a  case  the  rule  of  law  is,  that  the  loss  must 
be  apportioned  between  them  as  having  been  occasioned  by  the 
fault  of  both." 

"  3.  It  may  happen  by  the  misconduct  of  the  suffering  party 
alone ;  and  then  the  rule  is  that  the  sufferer  must  bear  his  own 
burden." 

''  4.  It  may  have  been  the  fault  of  the  ship  which  ran  the  other 
down,  and  in  this  case  the  injured  party  is  entitled  to  an  entire 
compensation  from  the  other. ''(c^) 

**  In  regard  to  the  liability  of  railway-companies  for  injury  to 
passengers,(f)  the  law  holds  that  they  are  bound  to  provide  against 
accident  so  far  as  human  foresight  and  regard  for  the  safety  of  the 
passengers  can  enable  them  to  do  so.  The  carriages  and  rails  must 
be  in  sound  condition ;  they  must  employ  proper  officers ;  lay  down 
and  enforce  such  rules  as  to  the  use  of  the  railway  as  experience 
dictates ;  and  a  very  slight  deviation  from  these  rules  once  laid  down, 
or  negligence  on  the  part  of  the  officials,  will  be  sufficient  to  sub- 
ject the  company." 

<'  It  does  not  yet  seem  to  be  settled  whether  in  such  a  case  the 
proof  of  negligence  lies  with  the  party  injured,  or  whether  it  lies 
with  the  company  to  prove  soundness  and  care  on  every  points  I 
incline  to  the  latter  view."(/) 

(d)  See  Bell's  Com.  L  579  et  seq.y  Boettcher  v.  Carron  Co.,  Jan.  17, 
1861,  23  D.  322. 

(e)  J.e.,  all  persons  travelling  by  consent  of  the  company,  whether 
paying  fare  or  not  The  contract,  though  extending  over  other  lines,  is 
regarded  as  single. 

(/)  It  is  fixed  that  action  lies  against  a  railway-company  only  on  the 
ground  of  negligence,  which  must  be  proved  by  the  pursuer.  The  carrier 
of  passengers  undertakes  no  warranty  of  safe  conveyance,  but  only  to 
take  due  care,  including  in  that  term  the  use  of  skill  and  foresight  ;  and 
negligence  alone  is  a  breach  of  this  contract.  "Due  care  "  means,  how- 
ever, a  high  degree  of  care,  and  throws  upon  carriers  the  duty  of  exercis- 
ing all  possible  vigilance  to  see  that  whatever  is  required  for  the  safe 
conveyance  of  their  passengers  is  provided  and  kept  in  proper  order  and 
repair.     But  this  duty  will  not  make  carriers  responsible  for  injuries  to 
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^'Jnlnnea  v.  TIis  Magistrates  of  Edinburgh,  1798,  M.  13,189, 
it  was  held  that  the  defenders,  as  being  the  conservators  of  the 
streets,  and  bound  to  see  that  they  were  kept  in  safe  condition  for 
the  use  of  the  lieges,  were  liable  for  damages  occasioned  by  an 
accident  happening  to  a  party  who  fell  into  an  excavation  made 
in  the  street  and  imperfectly  fenced.  And  that  decision  was  lately 
followed  up  in  the  case  of  Dargie  v.  Tlte  Magistrates  of  FarfoTf 
March  10,  1855,  17  D.  730;'(^) 

*^  The  question  has  arisen,  how  far  the  road-trustees,  or  rather  UabOitj  of 
the  funds  of  the  road,  or  any  other  public  body  administering  funds  public  pur- 
for  a  public  trust,  are  liable  for  damages  resulting  from  obstructions  po"®"- 
on  the  road,  or  by  the  fault  or  negligence  of  the  trustees,  their 
officers,  servants,  or  contractors.     In  some  cases  our  Courts  found 
that  the  road-trust  funds  were  liabla     But  in  Duncan  v.  Findlater, 
where  the  Court  of  Session  had  found  trustees  liable  to  the  extent 
of  the  trust-funds  for  an  accident  arising  from  the  state  of  the  road, 
the  judgment  was  reversed  in  the  House  of  Lords,  June  19,  1838, 
16  S.  1150,  rev.  July  8,  1839,  M'L.  &  Rob.  911." 

'*  It  was  held  that  the  Turnpike  Acts  did  not  authorise  the  appli- 
cation of  the  funds  levied  under  their  authority  in  order  to  compen- 
sate damages  arising  from  the  improper  act  of  any  person  employed 
under  the  authority  of  the  trustees ;  but  if  the  thing  complained  of 
was  within  the  Act  the  party  injured  could  have  no  remedy,  and  if 
beyond  the  Act,  a  public  fund  should  not  bear  the  burden." 

"  It  IB  plain  that  this  decision  points  at  the  personal  liability  of 
the  road-trustees  for  damages  by  accidents  arising  from  mismanage- 
ment of  the  road.  The  principle,  that  public  funds  raised  by  statute 
are  not  liable  for  damages  for  negligence  must  apply  to  the  case  of 
Harbour  Trustees,  Commissioners  of  Police,  and  others  (Clyde 
Trustees,  July  16,  1842,  4  D.  1521)."(A) 

passengers  arising  from  a  latent  defect  in  the  machinery  they  are  obliged 
to  use,  and  which  no  human  skill  or  care  could  either  have  prevented  or 
detected.  Even  in  the  case  of  common  carriers  of  goods,  who  are  liable 
against  all  events  under  the  edict  NautcBy  &c.  (see  above,  p.  301),  there 
seems  to  be  no  warrranty  on  the  part  of  the  carrier  that  his  carriages  are 
road-worthy  (Beadhead  v.  Midland  Ry.  Co,,  36  L.  J.,  Q.  B.  181,  38  L.  J., 
Q.  B.  169,  Ex.  Ch.). 

(g)  See  Keir  v.  Mags,  of  Stirling,  Dec  18, 1858,  21  D.  169. 

{h)  Whatever  may  be  the  authority  of  the  cases  cited,  if  questions  of 
liability  shall  arise  in  similar  circumstances  and  under  the  same  statutes, 
the  principles  here  stated  on  the  authority  of  Lord  Cottenham's  opinion 
in  Duncan  v.  Findlatcr  have  been  authoritatively  declared  to  be  erroneous 
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Seduction,  kc  ''  Keparation  is  also  due  for  seduction,  either  of  an  unmarried  or 
a  married  person ;  for  injury  to  the  person  by  a  fault ;  and  for 
wrongous  imprisonment^  either  in  violation  of  the  provisions  of  the 
Act  1701y  c.  6,  or  at  common  law." 

Slander.  <<  Reparation  is  due  for  injury  to  character  and  feelings  as  well  as 

to  person  and  property.     Calumnious  statements  in  the  general  role 
are  presumed  to  be  malicious ;  but  in  certain  cases  which  are  called 

Privilege.  privileged, — as  in  the  case  of  judges  using  injurious  statements  in 
the  course  of  judicial  procedure,  or  parties  making  statements  in  the 
discharge  of  official  duty ;  or  counsel  in  the  conduct  of  a  case ; 
clergymen  in  cases  of  church  censure ;  statements  made  in  Parlia- 
ment,— malice  is  not  presumed,  but  must  be  averred  and  proved.  In 
the  case  of  Parliamentary  proceedings  it  has  been  decided  by  the 
Court  of  Queen's  Bench,  in  Stockdale  v.  Hansard^  2  Mood.  &>  Hob. 
9,  as  to  reports  of  committees  containing  libellous  matter  against 
individuals,  that  it  is  no  justification  to  the  publisher  printing  them 
that  he  had  the  authority  of  the  House  of  Commons  for  their  pub- 
lication. On  the  other  hand,  the  House  of  Commons  declared  such 
actions  a  breach  of  privilege ;  and  in  this  unsatisfactory  position 
and  conflict  of  authority  the  question  at  present  stands. ''(t) 

''Private  parties  also  are  privileged,  when  called  on  in  self- 
defence  or  by  duty,  to  state  what  may  be  offensive  or  injurious.  So 
a  master  in  giving  a  character  to  a  servant  is  privileged.  A  near 
relative  is  privileged  to  give  information  of  misconduct  which  may 
have  influenced  an  intended  marriage." 

"  The  privilege,  however,  only  throws  on  the  pursuer  the  proof 
of  malice,  for  no  privilege  will  protect  a  party  who  has  maliciously 
published  a  false  statement" 

''  Mr.  Bell  thus  sums  up  the  existing  state  of  the  law  as  to  the 
privilege,  if  such  it  can  be  called,  enjoyed  by  the  press.  '  The  press 
is  free.     But  the  party  who  publishes  is  responsible  for  any  libel 

by  the  House  of  Lords  and  all  the  English  Judges  in  CHitibs  v.  Mermj  Docks 
and  Harbour  Boards  <fec,  and  PenhMow  v.  Eosd^  35  L.  J.,  Ex.  225  ;  L.  R, 
1  H.  L.  93.  Officers  of  public  departments  of  GJovemment  are  not  liable 
for  the  faults  of  their  subordinates,  who  are  the  servants  of  the  Govern- 
ment and  not  of  their  official  superiors  {Lane  v.  Cotton,  2  L.  Eaym.  646  ; 
Whitejield  v.  Le  Despencer,  Cowp.  754  ;  Nicholson  v.  Mounsey,  15  East. 
384  ;   Watt  v.  Blair,  1821,  1  S.  App.  48). 

(i)  The  publication  of  a  faithful  report  of  a  debate  in  Parliament,  in 
the  course  of  which  defamatory  statements  were  made,  is  privileged  ;  as 
are  also  articles  fairly  commenting  on  the  debate  {Wason  v.  Walter,  38 
L.  J.,  Q.  B.  34). 
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or  defamation  of  which  he  may  be  guilty.  The  conduct  of  a  public 
man  (a  member  of  Government,  a  functionary  under  Government, 
or  a  Member  of  Parliament)  is  open  to  animadversion  and  censure ; 
but  that  must  be  confined  to  his  public  character.  A  person  attend- 
ing as  a  member  of  a  public  meeting,  and  taking  part  in  the  proceed- 
ings, is  subject  to  the  same  animadversion  on  his  public  character, 
and  has  the  same  protection  of  his  private  character.  An  author 
is  liable  to  criticism  in  his  capacity  as  an  author,  but  protected  as 
other  men  are  in  his  private  character'  (Princ.  2055)." 

"  Even  libellous  or  defamatory  matter  contained  in  a  private 
letter  is  actionable;  not  of  course  on  account  of  any  actual  pecuniary 
interest  which  is  affected,  because  if  the  party  who  receives  the  letter  ' 
does  not  communicate  its  contents  that  is  impossible,  but  because  an 
injury  is  thereby  done  to  feelings,  which  no  man  is  entitled  to  inflict 
on  another  without  being  liable  in  damages,  whethev  the  communi- 
cation has  been  open  and  undisguised  or  only  afterwards  discovered. 
A  similar  principle  has  been  acknowledged  and  acted  on  in  the  case 
of  caricature  representations  of  private  parties,  or  writings  or  repre- 
sentations concerning  them,  exposing  them  to  contempt  in  their 
private  capacity." 

"  The  mere  injury  to  feelings  which  may  be  occasioned  by  a 
systematic  perseverance  in  addressing  to  an  individual  private 
comments  and  criticisms  not  only  on  what  he  had  done  in  his 
public  character  but  also  in  his  individual  and  social  relations,  apart 
from  all  public  positions,  has  most  justly  been  regarded  as  a  ground 
of  damages." 

''  No  question  has  more  keenly  been  contested  in  regard  to  the  Plea  of 
law  of  libel  or  injury  to  character  than  the  very  important  one,  when  JJJJv  o/^"' 
one  is  concluded  against  as  liable  for  damage  arising  from  state-  justification, 
ments  made  by  him :  Is  he  entitled  to  escape  responsibility  if  he  un- 
dertakes to  prove  the  truth  of  all  the  statements  which  he  has  made? 
or  2ndly,  where  he  undertakes  to  piK>ve  at  least  a  part  of  them,  so 
as  to  obtain  a  modification  of  damages  ?    In  a  proper  criminal  action 
arising  out  of  anything  giving  rise  to  damages,  such  as  an  action  for 
assythment,  or  the  damage  which  would  be  payable  criminally  if 
the  case  had  been  brought  in  the  Criminal  Court  of  Scotland,  no 
justification  seems  to  be  receivable  to  the  effect  of  removing  the 
penal  consequences  of  the  delict." 

''  But  in  the  ordinary  case,  when  the  action  concludes  for  the 
civil  remedy  of  damage,  the  law,  though  I  state  it  with  some  hesita- 
tion, appears  to  me  to  be  this : — 
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justification. 


'^  1.  That  by  the  law  of  England,  which  in  this  respect  accords 
with  the  rule  of  the  civil  law,  the  truth  of  facts  which  are  said  to 
be  slanderous  may  be  proved,  and  form  an  absolute  bar  to  the  claim 
to  damages." 

"  2.  That  in  Scotland  the  Veritas  canvicii,  or  the  offer  to  prove  the 
truth  of  the  defamatory  statement,  is  no  answer  in  a  criminal  action 
for  Ubel.'' 

"  3.  That  in  a  civil  action  of  damages  for  defamation,  the  veriias 
convicii  was  not  at  one  time  admitted  in  justification  of  the  offence, 
without  some  circumstances  appearing  in  the  case  sufficient  to  sup- 
port the  presumption  of  the  defender's  want  of  malice." 

''  This  doctrine  is  superseded  by  the  judgment  in  Mackellar  v. 
B.  of  Sutherland,  Jan.  14,  1859,  21  D.  222.  So  that  the  law  of 
Scotland  and  of  England  appear  to  be  now  the  same  in  regard  to 
the  competency  of  pleading  the  Veritas  convicii  in  defence." 

*'4.  An  important  question  remains.  Suppose  a  party  takes  no 
issue  in  justification,  can  he  be  allowed  to  prove  the  truth  of  the 
statements  in  mitigation  of  damages  ?  This  was  the  question  which 
occurred  in  the  case  ofM^N'eHl  v.  Rorisony  Nov.  12, 1847, 10  D.  15, 
where  the  law  was  laid  down  in  conformity  with  that  of  England, 
overruling  Ogilvie  v.  Scott,  July  3, 1836, 14  S.  1080,  and  establish- 
ing the  rule, — that  where  no  issue  in  justification  has  been  taken, 
a  defender  cannot  be  allowed  to  plead  the  Veritas  convicii  in  miti- 
gation of  damages. "(^) 

^*  5.  Probable  cause  is  occasionally  pleaded  in  defence  to  actions 
of  defamation.  The  rule  appears  to  be,  that  where  it  is  necessary 
for  the  pvirsuer  to  aver  malice,  probable  cause  or  reasonable  ground 
for  making  the  statement  is  a  relevant  defence.  But  where  no 
privilege  exists  so  as  to  render  an  averment  of  malice  on  the  part 
of  the  defender  necessary,  a  counter-issue,  alleging  reasonable  and 
probable  cause,  will  not  be  allowed.  Where  the  defence  of  probable 
cause  is  admissible,  it  would  s^m  that  it  is  maintainable  without 
taking  a  separate  issue  to  that  effect." — MoiK 


Definition. 


NOTE  G. 

AFFREIGHTMENT,  BOTTOMRY,  AND  RESPONDENTIA. 

"  The  contract  of  affreightment  is  that  by  which  an  entire  ship, 
or  some  principal  part  of  it,  is  let  to  a  merchant  for  the  conveyance 


(k)  Craig  v.  Jex  Blake,  July  7,  1871,  9  Macph.  970. 
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of  goods  on  a  determined  voyage  to  one  or  more  places  (Abbot  on 
Shipping,  iii.  1).  The  instrument  by  which  the  contract  is  effected 
is  termed  a  charter-party,  but  a  formal  deed  is  not  necessary ;  a 
letter  or  heads  of  agreement  are  sufficient^  and  sometimes  the  con- 
tract is  left  to  be  implied  from  the  bills  of  lading  alone." 

"  The  charter-party  specifies  the  ship,  either  the  whole  or  the  P^?®'" 
part  to  be  let,  the  term  during  which  it  is  to  be  let,  or  the  voyage ; 
the  hire  to  be  paid,  the  time  of  loading  and  unloading  (or  lay  days), 
and  the  allowance  for  extra  detention,  or,  as  it  is  called,  demurrage. 
It  generally  expresses  the  tonnage  or  burden  of  the  ship,  though 
such  statement  is  not  conclusive  against  the  parties  (Smith's  Merc. 
Law,  9th  ed.  290 ;  Hurdw  v.  Fry,  2  B.  <k  Aid.  421)." 

"  In  all  contracts  of  affreightment  it  is  implied — (1)  That  the  Obl^atioiui 
ship  is  in  all  respects  fit  for  the  voyage,  and  provided  with  a  proper  owner, 
master  and  crew ;  that  pilots  shall  be  provided  where  pilots  are 
usually  employed ;  that  the  ship  shall  have  the  usual  papers  and 
clearances  required  at  the  ports  where  she  is  to  touch  :  that  she  must 
sail  at  the  day  appointed,  wind  and  weather  permitting ;  must  per- 
form the  voyage  according  to  the  rules  of  good  seamanship ;  must 
avoid,  so  far  as  practicable,  all  deviations ;  must  stow,  load,  and 
unload  the  goods  with  due  care,  and  deliver  them  safely  (see  Bell's 
Prin.,  ^  408,  409)." 

"  The  counter-obligations  of  the  shipper  are  to  furnish  a  lawful  ^/^^^^^^ 
cargo  ;  to  have  it  ready  for  embarkation  at  the  time  fixed ;  to  pay 
the  freight;  and  to  avoid  delay  in  taking  delivery." 

'*  The  bill  of  lading  granted  by  the  master  fixes  on  him  the  ^^  of 
possession  of  the  goods  and  the  obligations  of  safe  custody,  due  care 
in  the  voyage,  and  delivery  to  the  person  who  holds  the  bill  of 
lading,  or  to  whom  the  bill  of  lading  has  been  indorsed  by  the 
shipper.  The  master  granting  a  bill  of  lading  for  goods  as  received 
in  sound  condition,  fixes  on  the  owners  the  obligation  of  delivery  in 
the  same  condition.  But  care  is  generally  taken  to  state  on  the  face 
of  the  bill  of  lading  itself  that  the  quantity  and  quality  of  the 
article  are  ascertained.  The  contract  of  affreightment  being  in  its  Voyage 
nature  an  entire  contract,  the  general  rule  is,  that  unless  the  voyage  completed, 
be  completed,  the  shipper  is  not  liable  in  payment  of  the  freight^ 
even  where  the  ship  has  been  hired  by  the  month  or  the  week  ; 
unless  there  has  been  an  express  stipulation  that  freight  shall  be 
payable  even  when  the  voyage  has  not  been  completed.  But  an 
interruption  of  the  regular  course  of  the  voyage  happening  without 
the  fault  of  the  owner,  does  not  deprive  him  of  the  freight  if  the 


412      AFFBEIQHTMENT,  BOTTOMRY,  AND  RESPONDENTIA. 

ship  afterwards  proceed  with  the  cargo  to  her  place  of  destinatioii, 
as  in  the  case  of  capture  and  re-capture.  Again,'  if  the  voyage  be 
divisible  into  parts,  and  these  be  clear  and  distinct,  freight  may  be 
demanded  for  the  part  performed,  'pro  rtUa  itineria  peracti  (Bell's 
Brin.  422)." 

"  The  responsibility  of  the  owners  under  their  contract  for 
delivery  of  the  goods  shipped  in  the  condition  in  which  they  were 
delivered  on  board,  does  not  arise  if  the  vessel  has  been  properly 
equipped  and  the  goods  stowed  properly  and  protected  from  injuries 
arising  from  perils  of  the  sea,  hostile  force,  or  inevitable  accident. 
But  where  the  loss  arises  from  want  of  skill  or  faulty  navigation,  all 
authorities,  English  or  Scotch,  hold  them  to  be  Uable." 

**  As  public  carriers  by  water,  the  owners  would  be  liable  under 
the  edict  of  N aulas  cauponeSy  like  innkeepers  and  stablers.  But  by 
various  statutes  they  are  exempted  from  liability  by  fire.  They  have 
also  been  found  not  liable  for  robbery  of  gold  and  silver  and  other 
articles  of  value,  unless  their  nature,  quality,  and  value  have  been 
declared  in  writing  to  the  owners  or  inserted  in  the  bill  of  lading ; 
and  where  they  are  liable  it  is  only  to  the  amount  of  the  value  of  the 
ship  and  freight." 

'*  The  owner  has  a  right  of  lien  over  the  goods  until  the  freight 
is  paid,  which  is  good  against  any  one  into  whose  hands  the  bill  of 
lading  may  have  come." 
Bottomry  ^'  Bottomry  and  respondentia  are  contracts  for  money  lent  to  the 

ctenti?''^  owners  of  ship  or  cargo  at  home,  or  to  the  master  in  a  foreign 
coimtry,  on  the  condition  that  if  the  subject  on  which  the  money  is 
taken  be  lost  by  sea  risk,  or  by  superior  force  of  the  enemy,  the 
lender  shall  lose  his  money ;  and  that  if  the  voyage  shall  be  suc- 
cessful, the  sum  shall  be  repaid  with  a  certain  profit  or  consideration 
for  interest  and  risk,  as  agreed  upon  ;  and  for  payment  both  the 
person  of  the  borrower  is  bound,  and  the  ship  in  bottomry,  or  the 
goods  in  respondentia^  are  in  certain  cases  hypothecated  to  the 
lender.  In  respondenliay  however,  the  chief  security  is  personal 
(Bell's  Com.  I  530)." 

'^  These  contracts  have  now  lost  much  of  their  importance,  being 
chiefly  confined  to  the  security  of  loans  to  foreign  shipmasters." 

"  At  home  the  master  is  not  entitled  to  enter  into  such  a  contract, 
so  as  to  bind  the  owners  or  the  ship.  But  in  a  foreign  port,  from 
the  necessity  of  the  case,  he  is  held  to  possess  the  power." 

**  The  bond,  if  efiectually  granted  for  advances  or  repairs  to  the 
ship,  binds  both  ship  and  owners,  and  gives  a  preference  to  the 
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bottomry  creditor  over  all  personal  creditors  of  the  owners.  And, 
unlike  other  securities,  in  questions  between  bottomry  creditors 
themselves,  the  creditor  under  the  last  bottomry  bond  is  preferred, 
because  it  is  by  means  of  this  advance  that  the  ship  has  been  pre- 
served and  rendered  available.  But  seamen  are  preferable  for  their 
wages  even  to  a  bottomry  creditor." — Moir. 


NOTE  H. 
CONTRACTS  OF  INSURANCE. 

"  Insurance  is  a  contract  of  indemnity  against  loss  in  considera-  Inwumnoe— 
tion  of  a  sum  or  premium  to  be  paid." 

'^  It  has  been  decided  in  England,  with  reference  to  the  clause  of 
insurance  in  the  policy,  that  an  insurance  ^rom  A  to  B,  meaning 
place  A  to  place  B,  only  protects  the  subjects  insured  from  the 
moment  of  the  ship's  sailing  from  A ;  while  an  insurance  at  and 
from  A  to  B  protects  the  subject  insured  from  the  first  moment  of 
the  ship's  arrival  at  A,  and  during  her  whole  stay  there,  till  she 
reaches  B.  Generally  the  contract  provides  that  the  risk  on  goods 
insured  is  to  commence  from  the  moment  the  goods  are  loaded  on 
board,  and  shall  not  terminate  until  they  have  been  discharged  from 
the  ship  and  safely  landed  at  the  port  of  delivery.  The  risk  on  the 
ship  commences  at  the  port  from  which  she  sails,  and  continues  for 
twenty-four  hours  after  her  arrival  at  her  port  of  destination." 

**  The  value  of  the  goods  or  of  the  ship  is  sometimes  filled  up  in 
the  policy  itself,  in  which  case  it  is  called  a  valued  policy ;  but  it 
is  often  left  blank,  the  value  to  be  afterwards  estimated,  which  is 
called  an  open  policy.  Where  the  value  is  fixed  on  the  face  of 
the  policy  itself,  it  cannot  afterwards  be  set  aside,  except  on  proof 
of  fraudulent  over-valuation." 

"  The  enumeration  of  the  perils  assured  against  is  by  the  ordi-  RWn 
nary  form  of  policy  so  comprehensive  that  it  seems  to  embrace 
every  conceivable  risk  to  which  the  ship,  goods,  or  freight  can  be 
exposed.  It  includes  perils  of  the  sea,  including  collision  with 
other  vessels ;  detention  by  foreign  powers ;  jettison,  or  the  throw- 
ing of  goods  overboard  for  the  safety  of  the  ship ;  barratry,  as 
where  the  roaster  and  crew  run  off  with  the  ship,  or  employ  her 
in  some  illegal  contract ;  and  the  enumeration  concludes  with  the 
words  '  other  perils,'  under  which  it  has  been  held  that  cases  like 
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the  following  have  been  included ,  viz.,  a  ship  iired  on  by  mistake 
by  a  British  cruiser,  or  a  ship  in  dock  blown  over  by  a  land 
breeze.     See  BeU's  Pr.  472  (7th  Subdivision)." 

"  Insurance  is  eminently  a  contract  bonas  Jidei,  requiring  the 
utmost  truthfulness  in  the  party  insuring.  Hence  not  only  will 
any  misrepresentation  be  fatal  to  the  policy,  but  even  concealment 
of  any  circumstances  material  to  the  contract." 

^**"'*^'*™'  "  The  payment  of  premium  is  one  of  the  essentialia  of  the  con- 

tract Hence,  says  Amould  on  Insurance,  voL  L,  p.  8,  it  is  an 
elementary  principle  of  insurance  law  *  that  the  underwriter  pays 
no  loss  except  with  reference  to  the  sum  on  which  he  is  paid 
premium ;  the  whole  sum  if  the  loss  be  total,  some  aliquot  part 
of  the  sum  if  the  loss  be  partial'  It  is  usually  calculated  at  so 
much  per  cent  on  the  sum  insured,  "(a) 

"In  some  foreign  countries,  and  particularly  France,  in- 
surance is  confined  to  an  indemnity  for  the  loss  of  a  tangible 
article,  such  as  ship  or  cargo.  But  in  this  coimtry  the  indemnity 
may  be  extended  so  as  to  cover  the  loss  of  profit,  such  as  freight 
which  would  have  been  earned  if  not  intercepted  by  the  perils  of 
the  sea.  Insurance,  therefore,  may  be  effected  (1)  on  the  ship; 
(2)  on  the  cargo;  (3)  on  the  expected  freight,  or  the  expected 
profits  on  the  sale  of  the  cargo." 

Polioyand  "For  maritime  insurance  a  written  instrument    bearing  a 

stamp(&)  is  required,  which  is  termed  a  Policy,  and  which,  as  is 
justly  remarked  by  Mr.  Bell,  *  is  an  ill-drawn  and  loosely  expressed 
document,  but  in  all  its  material  points  now  settled  by  pre- 
cedents.*" 

"  The  policy  must  contain  the  name  of  the  party  interested  in 
the  assurance,  or  of  the  consignor  or  consignee ;  the  name  of  the 
ship  and  the  master ;  the  goods  insured  under  a  general  description 
sufficient  for  their  identification ;  but  it  is  not  necessary  that  the 
nature  of  the  insurer^s  interest  shall  appear  on  the  face  of  the 
policy.  It  invariably  bears  that  the  subjects  of  the  contract  are 
insured  Most  or  not  lost,*  a  clause  which  is  introduced  because 
policies  are  frequently  effected  not  only  on  ships  or  goods  in  home 
ports,  but  on  ships  in  a  foreign  port  or  at  sea,  and  in  regard  to 

(a)  There  riiust  have  been  actual  risk  inciiiTed  ;  if  not,  the  premium 
must  be  returned. 

(6)  .30  &  31  Vict.  c.  23,  and  33  &  34  Vict.  c.  97.  By  39  &  40  Vict, 
c.  6,  an  unstamped  marine  policy  may  be  stamped  on  payment  of  a 
penalty. 
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T^hich  it  is  impossible  to  ascertain  whether  they  may  not  have 
been  actually  lost  at  the  time  when  the  policy  was  effected  Such 
a  policy  is  an  indemnity  against  all  past  as  well  as  all  future  losses 
sustained  by  the  assured." 

"  The  policy  must  distinctly  set  forth  the  nature  of  the  voyage 
on  which  the  ship  is  to  sail,  not  indeed  minutely,  but  stating  the 
place  or  period  at  which  the  voyage  is  to  begin,  and  the  place  at 
which  it  is  to  end,  technically  termed  the  terminus  a  qtu>  and  the 
termintis  ad  quern  of  the  voyage  insured  (Bell's  Illustrations,  L  293 
to  298)." 

*'  A  warranty  is  something  different  from  representation,  and  if  Warranty, 
given  is  most  strictly  enforced.  Thus  a  ship  was  warranted  to  sail 
with  convoy.  She  sailed  without,  but  joined  the  convoy  and  con-  Convoy, 
tinned  with  it  for  nearly  a  month.  She  was  separated  from  the 
convoy  by  a  gale  and  captured,  and  it  was  found  that  the  insurers 
were  not  liable,  the  warranty  to  sail  toith  convoy  not  having  been 
complied  with  to  the  letter ;  although  it  was  impossible  to  say  that 
her  ultimate  capture  had  the  least  connection  with  her  having 
originally  sailed  without  convoy  (see  the  cases  of  Dunmore  dc  Co. 
V.  AUan^  June  27,  1786,  M.  7101,  and  Manteith  v.  CrosSy  Dec.  10, 
1788,  M.  7105).  A  warranty  to  sail  on  a  particular  day  implies 
that  the  ship  shall  have  commenced  her  voyage  on  that  day  {NeUtm 
V.  Salvador,  1  M.  tSr  M.  309).  And  a  warranty  that  a  ship  shall 
not  sail  till  after  a  given  day  is  construed  as  strictly  ( Vezian  v. 
Grant ;  see  Marshall  on  Assurance,  359)." 

''  Besides  the  express  warranties  which  appear  on  the  face  of  implied 
the  policy,  there  are  warranties  implied  in  every  transaction  of  the  ^"^*"*'*^*' 
kind.  It  is  implied  that  the  ship  on  which  the  assurance  is  effected 
is  seaworthy,  and  provided  with  a  proper  master  and  an  adequate 
crew  ;  and  however  much  the  assured  may  have  been  in  horkA  fide 
as  to  seaworthiness,  the  fact  that  the  ship  was  really  not  seaworthy 
at  the  time  vitiates  the  policy.  But  seaworthiness  is  presumed, 
and  the  onue  of  establishing  the  reverse  lies  on  the  under- 
writers." 

'<  The  term  total  loss  in  insurance  does  not  necessarily  mean  Total  Iom. 
that  the  ship  and  goods  shall  have  totally  perished,  as  where  both 
go  to  the  bottom.  A  constructive  total  loss  takes  place  when  the 
subject,  whether  ship  or  goods,  is  not  wholly  destroyed,  but  its 
destruction  is  rendered  highly  probable,  and  its  recovery,  though 
not  yet  impossible,  exceedingly  doubtful  If  such  a  loss  takes  Abandon- 
place,  the  insured  may  abandon  the  ship  or  cargo  to  the  under-  "^ 
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writers,  and  claim  from  them  as  for  a  total  loss  under  the  policy. 
The  very  principle  of  indemnity,  said  Lord  Abinger  in  the  case  of 
Boux  v.  Salvador,  3  Bing.  286,  287,  requires  that  he  should  make 
a  cession  of  all  his  right  to  recovery,  and  that,  too,  within  a 
reasonable  time  after  he  receives  the  intelligence  of  the  accident, 
that  the  underwriter  may  be  entitled  to  all  the  benefit  of  what 
may  still  be  of  any  value,  and  that  he  may,  if  he  pleases,  take 
measures  at  his  own  cost  for  realising  or  increasing  that  value.  Of 
course,  there  is  no  room  for  such  abandonment  when  the  ship  and 
goods  have  entirely  perished ;  or  where,  as  in  the  case  of  a  hostUe 
capture  and  being  carried  into  a  hostile  port^  they  are  placed  be- 
yond the  hope  of  recovery." 

'<  It  sometimes,  however,  is  a  question  whether  the  case  is  one 
of  absolute  total  loss,  not  requiring  abandonment,  or  only  of  con- 
structive total  loss,  which  does  require  abandonment.  Thus,  in 
Cambridge  v.  Andertoriy  2  B.  &  0.  691,  a  timber-laden  ship  struck 
on  the  rocks  in  the  St.  Lawrence,  and  on  being  examined  she  was 
found  to  be  so  damaged  that  although  still  retaining  the  form  of  a 
ship,  she  was  only  saved  from  going  to  pieces  by  the  timber 
which  formed  the  cargo ;  and,  in  the  judgment  of  surveyors,  the 
expense  of  getting  her  off  the  rocks  and  repairing  her  would 
exceed  her  value  when  repaired.  The  question  then  arose, 
whether  this  could  be  considered  as  a  case  of  absolute  total  loss  I 
and  this  important  principle  was  laid  down  by  Lord  Tenterden — 
'  If  the  jury  are  of  opinion  that  this  vessel  could  not  be  repaired  at 
aU,  or  that  she  could  not  be  repaired  without  incuning  an  expense 
equal  to  or  greater  than  her  value,  then  I  shall  hold  that  although 
she  may  exist  in  the  form  of  a  vessel  and  be  afterwards  sold  with 
her  register,  the  plaintiff  will  be  entitled  to  recover  as  for  a  total 
loss.'  And  afterwards  when  the  case  was  decided  in  Banco,  he 
said — '  If  the  subject-matter  of  insurance  remained  a  ship,  it  was 
not  a  total  loss,  but  if  it  were  reduced  to  a  mere  congeries  of 
planks  the  vessel  was  a  mere  wreck  ;  the  name  you  may  think  fit 
to  apply  to  it  cannot  alter  the  nature  of  the  thing."' 

"  The  notice  of  abandonment  may  be  given  by  any  writing, 

such  as  a  letter." 

Effect  of  «  j^ji  important  distinction  exists  between  the  law  of  foreign 

abandon*  .  . 

ment,  junsts,  including  the  American,  and  that  of  our  own  country,  in 

this  particular.     In  the  foreign  countries  it  is  held  that  if  the 

abandonment  was  a  justifiable  abandonment  at  the  moment  it  was 

made,  that  is  conclusive,  and  the  right  to  recover  is  not  affected  by 
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any  subsequent  change,  such  as  the  arrival  of  the  missing  ship  or 
the  recovery  of  the  goods." 

"  In  England,  and  probably  in  Scotland,  though  I  am  not  aware 
that  the  case  has  actually  occurred,  the  law  is  different,  and  the 
rule,  though  doubted  by  Lord  Eldon,  must  now  be  considered  as 
established  by  a  long  and  uniform  course  of  decisions — viz.,  that 
even  though  the  facts  were  such  as  to  justify  the  assured  in  giving 
notice  of  abandonment  at  the  time  he  did  so,  yet  he  cannot  insist 
on  such  notice,  and  recover  as  for  a  total  loss,  if  the  thing  insured 
be  restored  before  he  commences  his  action  in  such  a  state  that 
he  may  be  reasonably  expected  to  take  possession  of  it.  Thus, 
according  to  our  law,  a  notice  of  abandonment  may  or  may  not 
operate  as  an  abaudonment,  according  to  the  ultimate  situation  of 
the  property  intended  to  be  abandoned."(c) 

*'  The  right  of  abandonment  has  been  admitted  to  exist  where 
there  is  a  forcible  dispossession,  or  ouster,  of  the  owner  of  the  ship, 
as  in  cases  of  capture ;  where  there  is  a  restraint  or  detention  which 
deprives  the  owner  of  the  free  use  of  his  ship,  as  in  cases  of  embargoes 
and  blockades ;  where  there  is  a  present  total  loss  of  the  physical 
possession  and  use  of  the  ship,  as  in  cases  of  submersion ;  where 
there  is  a  total  loss  of  the  ship  for  the  voyage,  as  in  cases  of  ship- 
wreck, so  that  the  ship  cannot  be  repaired  where  the  disaster  occurs ; 
and,  lastly ,  where  the  injury  is  so  extensive  that  by  reason  of  it  the 
ship  is  useless,  and  the  repairs  would  exceed  her  valua" 

"  1.  Thus,  in  the  case  of  capture,  immediate  notice  of  abandon- 
ment must  be  given,  subject  to  the  chance  of  the  vessel  being 
recaptured  in  good  condition,  which  would  extinguish  the  claim  for 
a  total  loss." 

"  2.  The  same  would  be  the  case  if  the  vessel  be  seized  and 
carried  ofi^  and  the  owners  deprived  of  her  possession  by  the  barratry 
of  the  master  or  crew." 

*^  3.  In  the  case  of  mere  arrest  or  embargo,  there  is  room  for  a 
distinction.  If  the  embargo  be  temporary,  merely  obstructing  for 
a  time  the  voyage,  this  will  not  be  held  a  sufficient  gi-oimd  of 


(c)  Unless  the  notice  has  been  accepted  by  the  underwriters,  in  which 
case  the  abandonment  is  irrevocable,  and  the  property  of  the  ship  is  trans- 
ferred to  the  underwriters,  and  carries  with  it  any  freight  that  may  be 
earned,  although  it  has  been  separately  insured,  and  the  owners  cannot 
recover  on  the  policy  or  freight  {Stewofrt  v.  Qreenock  Marine  hiturarice  Oo,f 
infra). 
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abandonment  It  is  otherwise  where  it  is  apparent  that  the  deten- 
tion will  be  considerable." 

"  4.  Where,  by  reason  of  the  injury  sustained,  the  ship  is  reduced 
to  such  a  condition  that  a  prudent  owner,  if  uninsured  and  on  the 
spot,  would,  in  the  exercise  of  the  best  judgment  which  could  be 
formed  on  the  subject,  rather  sell  her  as  she  lay  than  attempt  to 
repair  her,  either  because  there  is  no  reasonable  probability  of  her 
being  delivered  from  the  peril  at  all,  or  because  the  expense  of 
repairing  her  so  as  to  be  capable  of  keeping  the  sea  as  a  ship  again 
would  exceed  her  value  when  repaired,  the  owner  may  treat  the 
case  as  one  of  a  total  loss  (see  the  dicta  of  Chief-Justice  Tindal  in 
Soamea  v.  Sugrue^  4  C.  <&  P.  284,  and  of  Lord  Tenterden  in  Doyle 
V.  DaUaay  1  M.  &  R.  54)." 

*'  The  principle  that  a  ship  is  properly  abandoned  if  the  expense 
of  repairs  would  exceed  the  value  when  repaired,  was  affirmed  in 
Stewart  v.  Greenock  Marine  Insurance  Company  (Jan.  13,  1846, 
8  D.  323,  aff.  Sept.  1,  1848,  1  Macq.  328),  with  this  addition,  that 
in  considering  whether  the  vessel  was  worth  repairing  or  not,  the 
real  value  in  the  market  after  being  repaired  was  to  be  looked  to, 
irrespective  altogether  of  the  value  put  on  the  vessel  in  the  policy." 
lifeasflur-  '*  ^  ^^  contract  of  insurance  on  lives,  one  party  undertakes  to 

"^^'  pay  a  given  sum  upon  the  happening  of  a  particular  event,  such  as 

the  death  of  the  other  party  or  his  attaining  to  a  certain  age,  in  con- 
sideration of  a  payment  or  a  series  of  periodical  payments  termed 
premiums,  to  be  paid  by  the  party  assured.  It  is  thus  a  contract 
of  mutual  risks." 

'*  Besides  the  legitimate  objects  which  insurance  was  calculated 
to  effect,  it  was  found  to  be  largely  applied  to  the  purposes  of  gam- 
ing and  speculation." 

"  To  meet  such  evils,  the  Act  14  Geo.  IIL  c.  48  was  passed, 
prohibiting  all  such  insurances,  except  in  cases  where  the  persons 
insuring  should  have  an  interest  in  the  life  or  death  of  the  person 
insured.  By  §  3  it  is  further  enacted,  that  in  all  cases  where  the 
insured  hath  interest  in  such  life  or  lives,  no  greater  sum  shall  be 
recovered  or  received  from  the  insurer  or  insurers  than  the  amount 
or  value  of  the  interest  of  the  assured  in  such  life  or  lives.  The 
primary  requisite,  therefore,  of  a  legal  insurance  is  that  the  party 
insuring  shall  have  a  pecuniary  interest  in  the  life  assured  (llalford 
V.  EymeVy  10  B.  &  C.  724).  It  has  been  decided  that  a  parent  has 
no  insurable  interest  in  the  life  of  a  child,  but  it  may  be  doubted 
whether  this  strict  principle  would  be  applied  if  the  father  were 
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dependent  on  the  son's  exertions ;  as  where  the  son  was  making 
him  an  allowance  for  his  support — for  the  reason  of  the  role  does 
not  seem  in  such  a  case  to  apply.  It  has  been  held  that  a  wife  has 
an  insurable  interest  in  her  husband's  life,  which  would  seem  to 
imply  that  in  all  cases  where  the  survivor  is  dependent  on  the 
exertions  or  means  of  the  party  predeceasing,  the  insurance  would 
bo  good  (JReid  v.  Eoyal  Exchange  Insurance  Co,^  Peake  Add.  Ca. 
70).  Every  one  may  of  course  insure  his  own  life  so  as  to  make 
the  insurance  a  provision  for  wife  or  family." 

"  A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor, 
as  the  chance  of  obtaining  payment  is  considered  to  be  lessened  by 
the  death  of  the  latter  {Anderson  v.  Edie^  Park  640).  He  may 
either  open  a  policy  in  his  own  name  on  the  debtor's  life,  or  the 
debtor  may  effect  the  policy  and  assign  it  to  the  creditor.  But 
suppose  that,  after  a  creditor  has  effected  an  insurance  on  his  debtor's 
life  in  security  of  a  debt  due  to  him,  the  debtor  pays  the  debt — 
does  the  assurance  fall,  the  interest  to  keep  up  the  policy  then 
ceasing  ?  In  Godsall  v.  Bold&ro  (9  East.  72,  2  Smith's  L.  C.  237), 
proceeding  on  the  doctrine  that  insurance  is  a  mere  contract  of 
indemnity,  it  was  found  that  the  policy  had  fallen  by  the  payment 
of  the  debt,  since  the  object  of  keeping  the  creditor  indemnis  had 
been  secured." 

"  This  view  of  the  law,  most  inequitable  in  its  results,  has  so 
little  regulated  the  practice  of  offices  that  it  has  been  universally 
rejected,  and  policies  have  been  granted  and  paid  without  any 
inquiry  as  to  the  continued  subsistence  of  the  insurable  interest. 
But  further,  in  1854  the  question  was  reconsidered,  and  the  decision 
in  the  case  of  GodaaU  overruled  {Dolby  v.  The  India  and  London 
Life  Assurance  Society y  15  C.  B.  365).  In  this  case  Baron  Park 
(Lord  Wensleydale)  denied  the  principle  on  which  Lord  Ellen- 
borough  had  proceeded  in  Godsall  v.  Boldero — vi25.,  that  a  policy  of 
insurance  on  life  was  a  mere  contract  of  indemnity,  as  an  entirely 
false  analogy.  *  The  contract  commonly  called  life  assurance,  when 
properly  considered,  is  a  mere  contract  to  pay  a  certain  sum  of 
money  on  the  death  of  a  person,  in  consideration  of  the  due  pay- 
ment of  a  certain  annuity  for  his  life  (meaning  the  premium),  the 
amount  of  the  annuity  being  calculated,  in  the  first  instance,  accord- 
ing to  the  probable  duration  of  the  life,  and  when  once  fixed  it  is 
constant  and  invariable.  The  stipulated  amount  of  annuity  is  to 
be  imiformly  paid  on  one  side,  and  the  sum  to  be  paid  in  the  event 
of  death  is  always,  except  where  bonuses  have  been  given  by  the 
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offices,  the  same  on  the  other.  The  species  of  assurance  in  no  way 
resemble  a  contract  of  indemnity/  " 

'*  He  proceeded  (1)  to  show  that  at  common  law  the  contract 
would  haye  been  perfectly  binding ;  and  (2)  that  there  was  nothing 
against  it  in  the  statute  14  Geo.  III.  c.  48,  when  the  third  section 
of  the  act  was  rightly  construed  in  connection  with  the  first ;  and 
that  the  substance  of  the  two,  taken  together,  was  that  a  party 
effecting  an  insurance  upon  the  life  of  another  was  entitled  to  recoTer 
whatever  amount  of  interest  he  had  at  the  time  of  effecting  an 
insurance,  though  that  interest  might  partially  or  wholly  cease  at 
an  after  date ;  for  if  he  had  such  interest  originally,  he  was  not 
wagering  or  gaming  as  at  the  date  of  the  contract." 

'<  Insurance  being  a  contract  in  which  the  utmost  good  faith  is 
required,  every  false  representation,  or  even  concealment  of  an3rthing 
material  as  to  health  or  habits,  will  vitiate  the  policy.  It  does  not 
enter  into  the  question  how  far  the  misrepresentation  was  import- 
ant ;  it  is  enough  that  the  statement  was  on  any  point  untrua(il;) 
Further,  the  acts  and  statements  of  any  agent  making  the  insurance 
are  those  of  his  principal.  I  speak,  of  course,  only  as  to  the  general 
law;  for  many  offices,  seeing  the  hardships  which  in  many  cases  have 
resulted  from  holding  that  policies  of  insurance  are  voidable  through 
innocent  misrepresentation  (as  whei*e  statements  have  been  made 
erroneously,  but  bondjide)^  have  provided  against  such  contingencies 
by  adopting  a  rule,  that  after  a  limited  period,  generally  four  years, 
the  policy  shall  be  unchallengeable,  except  on  proof  of  fraud.  But 
as  this  regulation  is  by  no  means  universal,  the  law  generally  must 
be  laid  down  as  stated — misrepresentation  on  any  point  voids  the 
policy ;  because  it  is  never  possible  to  ascertain  whether,  if  the  real 
truth  had  been  known,  the  policy  would  or  would  not  have  been 
granted ;  but  where  one  person  insures  the  life  of  another,  the 
party  whose  life  is  insured,  if  applied  to  for  information,  is  not^  in 
giving  it)  the  agent  of  the  party  insuring.  The  latter,  therefore,  is 
not  bound  by  his  statements,  and,  in  the  absence  of  any  condition 
to  that  effect,  or  fraud  on  his  part,  will  not  suffer  should  they  be 
false.     His  concealment,  therefore,  of  a  mortal  disease  known  to 


(Ic)  Whether  representations  imply  warrconty  in  regard  to  the  subject 
of  them  has  to  be  determined  with  reference  to  each  contract.  One  policy 
may  be  void  because  of  a  representation  being  untrue  in  point  of  fact ; 
another  may  be  void  only  if  the  representation  be  untrue  in  the  know- 
ledge of  the  party  making  it  (Life  Assurance  of  Scotlund  v.  Foster ,  Jan.  31, 
1873,11  Macph.  351). 
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himself  will  not  void  the  policy  if  the  existence  of  such  disease 
were  unknown  to  the  party  insured  (Ilackman  v.  Femie,  3  M.  & 
W.  505).  In  regard  to  concealment  as  distinguished  from  actual 
misrepresentation,  the  fact  concealed  must  be  a  material  one.  Thus, 
the  concealment  of  intemperate  habits  will  void  the  policy  {Craig 
V.  Ferrie,  1  Car.  &  Moore  43).  The  concealment  of  the  habit  of 
opium  eating,  as  being  a  form  of  intemperance,  would  have  the  same 
effect.  But  the  only  case  in  which  that  question  occurred  in  the 
law  of  Scotland  failed  for  want  of  proof  (Sir  W.  Forbes  dc  Co.  v. 
Edinburgh  Life  Assurance  Co.,  March  9,  1832,  10  S.  451)." 

"  Policies  of  insurance  almost  invariably  contain  a  clause  pro-  Suidde  and 
viding  that  the  policy  shall  be  void  if  the  assured  shall  commit 
suicide  or  die  by  duelling  or  by  the  hands  of  justice.  This  occurred 
in  the  case  of  the  celebrated  Fauntleroy,  who  had  effected  an  insur- 
ance on  his  own  life  {Amicahle  Society  v.  BoUcmd,  1830,  H.  L.,  4 
Bligh's  New  Reports,  194).  This  clause,  however,  does  not  annul 
a  policy  effected  by  a  third  party  on  the  life  of  the  party  guilty  of  ABrignees. 
the  offence.  And  in  almost  all  cases  there  is  an  exception  in  favour 
of  policies  which,  though  effected  by  the  party  assured,  have  been 
onerously  assigned.  But  a  trustee  for  creditors  in  bankruptcy  is 
not  regarded  as  an  onero\is  assignee  entitled  to  the  protection  of  the 
clause.  (Z)  Questions  of  difficulty  have  arisen  as  to  the  suicide 
clause,  whether  a  person  under  the  influence  of  insanity  can  com- 
mit suicide  in  the  proper  sense  of  the  word,  namely,  a  felonious  and 
criminal  taking  away  of  life.  In  Clift  v.  Schwabe  (3  0.  B.  481),  it 
was  held  that  the  words  *' commit  suicide"  did  not  necessarily 
mean  a  felonious  intention,  but  simply  meant  shall  vntentionaUy 
kill  himself;  and  therefore,  that  even  a  madman  intending  to 
destroy  himself  might  commit  suicide  within  the  meaning  of  the 
policy."     [See  Bell's  Prin.  523.] 

**  It  has  been  made  a  question.  Whether,  when  a  creditor  has 
assured  the  life  of  a  debtor  for  a  certain  sum,  or  has  got  an  assigna- 
tion to  policies  effected  by  that  debtor  on  his  own  life,  and  where 
bonus  additions  have  been  made  to  the  sum  in  the  policy — these 
bonuses  will  beloug  to  the  creditor  or  to  the  representatives  of  the 
party  assured.  In  Marquis  of  Queensberry  v.  Scottish  Union 
Insurance  Co,  (July  10,  1839,  1  D.  1203,  aff.  March  8,  1842,  1 
Beirs  App.  183),  it  was  held,  in  reference  to  the  whole  circumstances 
of  the  transaction,  that  although  an  assignation  of  certain  policies 

(J)  Adamson's  Trustees  v.  Scottish  Provincial  Assurance  Co,,  Feb.  21, 
1868,  6  Macph.  442, 
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to  the  company  was  ex  facie  out  and  out,  yet,  according  to  the  true 
and  manifest  intention  of  the  parties,  the  object  of  it  was  merely 
to  reproduce  to  the  company  the  sum  which  they  had  lent ;  that 
the  absolute  terms  of  the  assignation  might  be  restrained  under  the 
equitable  powers  of  the  Court  within  the  limits  of  the  true  intent 
of  the  parties ;  and  that  any  surplus  recovered  by  the  company 
belonged  to  the  executors  of  the  Marquis.  (See  Shand  y.  Blaikie, 
May  31,  1859,  21  D.  878).'' 

"  Insurances  against  fire  are  very  much  regulated  by  principles 
such  as  those  that  apply  to  other  contracts  of  indemnity." 

"  It  seems  that  the  damage  cannot  be  said  to  have  arisen  from 
fire  if  there  be  no  actual  ignition,  as  in  heat  arising  from  effervesc- 
ence, or  injury  by  the  overheating  of  a  flue.  Considering  the  bond 
fide  and  liberal  nature  of  the  contract,  one  would  have  been  dis- 
posed to  think  such  cases  fell  fairly  within  the  contract.  But  the 
rule  seems  to  be  otherwise  within  the  operation  of  the  rule ;  where 
there  has  been  an  actual  fire  are  included  damage  done  by  the  water 
applied  in  extinguishing  the  fire,  damage  in  removing  the  furni- 
ture, and  the  expense  of  removal,  or  damage  done  by  the  idling  of 
a  wall  on  any  property,  which  has  been  injured  by  a  fire  taking 
place  on  that  of  my  neighbour." 

''  Of  late  various  other  forms  of  insurance  have  been  introduced, 
such  as  insurances  against  the  frauds  of  clerks  and  other  officers  of 
trust,  and  the  consequent  responsibilities  of  parties  who  have 
become  cautioners  for  such  partiea  Courts  of  law  generally 
decline  to  receive  an  insurance  office  as  cautioner.(m)  But  the 
individual  cautioner  who  actually  engages,  protects  himself  by 
insuring  with  some  guarantee  association  that  whatever  sum  he 
may  be  called  on  as  cautioner  to  pay  shall  be  repaid  to  him  by  the 
guarantee  association  in  return  for  an  annual  premium  paid  by 
him." — MoiR. 


Obligations 
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TIT.  IV. — OF  THE  DISSOLUTION  OR  EXTINCTION  OF 

OBLIGATIONS. 

1.  Obligations  may  be  dissolved  by  'perfoi'mance  or 
iviplementy  consent,  comi'>ensation,  novation^  and  confusion, 
(1)  By  specifical  performance ;  thus,  an  obligation  for  a  sum 


(m)  Bimuty  July  8,  1859,  21  D.  1197  ;  Donaldson,  July  16,  1860,  22 
D.  1471. 
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of  money  is  extinguished  by  payment     The  creditor  is  not 
obliged  to  accept  of  payment  by  parts,  unless  where  the  sum 
is  payable  by  different  divisions.      If  a  debtor  in  two  or  payment, 
more  separate  bonds  to  the   same  creditor  had  made  an  m) 

indefinite  payment,  without  ascribing  it  at  the  time  to  any 
one  of  the  obligations,  the  payment  was,  by  the  Roman  law, 
to  be  applied  by  the  creditor  as  the  debtor  himself  would 
have  done  (1.  1,  de  solvi.,  46,  3) ;  and  consequently,  to  that 
debt  which  bore  hardest  upon  him,  or  to  which  a  penalty 
was  adjected  (1.  3,  4,  5,  eod,  t)  By  our  law,  which  shows  a 
more  equal  regard  to  the  interest  of  the  creditor  and  debtor, 
indefinite  payments  are  applied, — (1)  To  interest,  or  to 
sums  not  bearing  interest  {Duck  v.  Mccanvell,  1717,  M.  6804). 

(2)  To  the  sums  that  are  least  secured,  if  the  debtor  thereby 
incurs  no  rigorous  penalty  (Paterson,  Jan.  1774,ii.r.).(a)   But 

(3)  if  this  application  be  penal  on  the  debtor,  e.g.,  by  suffer- 
ing the  legal  of  an  adjudication  to  expire,  the  payment  will 
be  so  applied  as  to  save  the  debtor  from  that  forfeiture. 
Where  one  of  the  debts  is  secured  by  a  cautioner,  the  other 
not,  the  application  is  to  be  so  made  casteris  paribus,  that 
both  creditor  and  cautioner  may  have  equal  justice  done  to 
them  (Duchess  of  Buccleuch  v.  DovJ.,  1725,  M.  6807).(6) 

(a)  See  Forbes  v.  Innes,  1739,  M.  6813, 5  B.  S.  690. 

(b)  These  further  limitations  to  the  creditor's  right  to  appropriate  an 
indefinite  payment  may  be  added  : — That  he  may  not  ascribe  it  to  a  dis- 
puted debt  (Bell's  Pr.  563) ;  but  where  there  has  been  a  mutual  under- 
standing at  the  time  of  the  payment,  he  may  not  appropriate  it  differently 
on  emerging  circumstances  (BanntUyne  v.  Brown* 8  Tr«.,  Feb.  26, 1825, 3  S. 
407)  ;  that  payments  after  sequestration  cannot  be  applied  otherwise  than 
as  dividends  on  the  whole  amount  of  debt  {M^Nu  v.  Bdlmanno^  May  25, 
1824, 3  S.  60,  in  H.L.,  Feb.  24,  1826,  2  W.  &  S.  7  ;  Allan  v.  Allan  A  Co,, 
March  1, 1831,  9  S.  519).  In  the  case  of  an  account-current  between  two 
parties,  where  no  specific  arrangement  is  made  at  the  time  of  payment, 
the  law  appropriates  payments  to  the  several  debts  in  their  order,  setting 
the  first  item  on  the  credit  side  against  the  first  item  on  the  debit  side, 
and  so  on.  Thus,  if  persons  have  been  sureties  for  one  of  the  parties  to 
such  a  continuing  account,  and  if^  after  the  expiration  of  their  guarantee 
or  bond  of  caution  the  balance  then  due  has  once  been  extinguished  by 
payments  into  the  account,  they  will  not  be  liable  for  any  balance  arising 
on  subsequent  transactions  [Dtvaynes  v.  NobU  (ClayUm*i  caseX  1  Mer. 
585,  3  Ross's  L.  C.  654 ;  HousUm'i  Exn.  v.  Speirs^  May  22, 1829,  3  W,  & 
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Rmnent  2.  Payment  made  by  the  debtor  upon  a  mistake  in  fact, 

to  one  whom  he  believed  upon  probable  grounds  to  have 
the  right  of  receiving  payment,  extinguishes  the  obligation, 
e,g,,  payment  to  one  who  had  been  the  creditor's  factor,  but 
whose  factory  was  recalled  without  intimation  to  the 
debtor ;  or  payment  of  rent  by  a  tenant  to  the  landlord  from 
whom  he  had  the  lease,  though  such  landlord  has  been, 
before  the  payment,  divested  in  favour  of  a  singular  suo- 
cessor.(c)  But  payment  made  to  one  to  whom  the  law 
denies  the  power  of  receiving  it  has  not  this  eflfect ;  as,  if  a 
debtor,  seized  by  letters  of  caption,  should  make  payment  to 

(4)  the  messenger ;  for  ignorantia  juris  Tieminem  excuaat.  In  all 
debts,  the  debtor,  if  he  be  not  interpelled,  may  safely  pay 
before  the  term,  except  in  tack-duties  or  feu-duties,  the  pay- 
ment whereof  before  the  terms  at  which  they  are  made  pay- 
able is  construed  to  be  collusive  in  a  question  with  a  creditor 
of  the   landlord   or  superior   (Z.   Lauchxype  v.   Cleghom's 

(6)  Tmants,  Feb.  28,  1628,  M.  10,022).  Payment  is  in  dvbio 
presumed  by  the  voucher  of  the  debt  being  in  the  hands  of 
the  debtor  (Chirographum  apud  debitorem  repertv/m,  prcB- 
sumitur  8olutu7a,)(d) 

3.  Obligations  are  extinguishable  by  the  consent  of  the 


S.  392  ;  Christie  v.  Royal  Bank,  May  17, 1839, 1  D.  745,  aflF.  April  6, 1841, 
2  Rob.  118 ;  Lang  v.  Broum,  Dec.  2,  1859,  22  D.  113]. 

(c)  But  payment  of  rent  by  a  tenant  to  a  landlord  before  the  legal  term 
of  payment  is  deemed  collusive  in  questions  with  the  landlord's  singular 
successors  (infra,  and  Inst.  iii.  4.  4  ;  Bell's  Pr.  562).  This  rule,  however, 
does  not  operate  in  favour  of  the  trustee  on  the  landlord's  sequestrated 
estate  (Davidson  v.  Boyd,  November  5,  1868,  7  Macph.  77),  where  its 
application  to  the  individual  creditors  of  the  landlord  is  also  doubted. 

(d)  In  this  and  other  cases  of  ^*  presumed  payment,"  the  evidence  for 
which  must  ^*  be  utterly  irreconcilable  with  the  idea  that  the  debt  is  still 
due**  (Oraham  v.  VeiU^,  Dec.  18,  1823,  2  S.  594).  The  presumption 
here  referred  to  yields  to  proof  that  the  docimient  of  debt  has  come  into 
the  debtor's  hands  without  payment  of  the  debt.  Such  proof  may  be 
by  parole  where  the  debtor  is  allej^ed  to  have  got  possession  by  fraud  or 
force  (Edward  v.  Fufr,  June  26,  1823,  2  S.  431)  ;  but  if  the  debtor  is  said 
to  have  obtfiined  it  from  the  creditor  for  a  special  purpose,  not  implying 
a  discharge,  the  mode  of  proof  will  probably  be  restricted  to  writ  or  oath, 
in  terms  of  the  statute  1696,  c.  25,  as  to  trusts  (see  Dickson  on  Evid., 
§  952  et  seq.) 
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creditor  who,  without  full  implement,  or  even  any  imple-Extmction 
ment,  may  renounce  the  right  constituted  in  his  own  favour,  tiont^the 
Though  a  discharge  or  acquittance,  granted  by  one  ^ho^^^JJI^^* 
the  debtor  bond  fide  took  for  the  creditor,  but  who  was  not, 
extinguishes  the  obligation  if  the  satisfaction  made  by  the 
debtor  was  real;  yet,  where  it  is  imaginary,  the  discharge 
will  not  screen  him  from  paying  to  the  true  creditor  the 
debt  that  he  had  made  no  prior  satisfaction  for  {Homes  v. 
Bonna/i\  Dec.  14, 1661,  M.  1788).    In  all  debts  which  are  con-  DiiohargeB 
stituted  by  writing,(6)  the  extinction,  whether  it  be  by  spe-  ©biStioM 
cifical  performance,  or  bare  consent,  must  be  proved  either  ^JriSi« -^ 
by  the  oath  of  the  creditor  or  by  a  discharge  in  writing;  .^. 

and  the  same  solemnities  which  law  requires  in  the  obliga- 
tion are  necessary  in  the  discharge.     But  where  payment  is  but  the  ^ 
made,  not  by  the  debtor  himself,  but  by  the  creditor's  intro-  intromiBrion 
mission  with  the  rents  of  the  debtor's  estate,  or  by  delivery  ^i^be'^** 
to  him  of  goods  in  name  of  the  debtor,  such  delivery  or  in-  ^^^  ^^ 
tromission,  being  facti,  may  be  proved  by  witnesses,  though 
the  debt  should  have  been  not  only  constituted  by  writing 
but  made  real  on  the  debtor's  lands  by  adjudication. 

4.  A  discharge,  though  it  should  be  general  of  all  that  General 
the  granter  can  demand,  extends  not  to  debts  of  an  un- 


common kind,  which  are  not  presumed  to  have  been  under 
the  granter's  eye;  as  obligations  of  warrandice  not  yet  in- 
curred, or  of  relief  of  debts  not  yet  paid  to  the  creditor 
(Camipbell  v.  Napier,  Jan.  23, 1678,  M.  5035)  ;(gr)  or  for  per- 
forming special  facts  (Dcdgamo  v.  L.  Tolqvhoun,  Nov.  19, 

(e)  In  the  Inst,  §  8,  it  is  said  that  an  obligation  constituted  verbally 
may  be  extinguished  by  a  verbal  declaration  of  the  creditor  that  he  passes 
from  it.  But  it  is  questionable  whether,  in  regard  to  obligations  of  greater 
value  than  ^100  Scots,  parole  proof  of  such  a  release  is  competent  On 
the  contrary,  it  appears  that  such  proof  is  admissible  only  where  the  con- 
stitution of  an  obligation,  itself  proveable  by  parole,  and  its  extinction  by 
payment  or  renunciation,  as  in  a  ready  money  sale,  take  place  at  the  same 
time  (Dickson  on  Evid.,  §  627  ;  Bell's  Pr.  565).  The  satisfaction  of  an 
obligation  ad  faetvm  prautandum  may  be  proved  by  parole  {infra,  iv.  2, 
12  ;  Inst  iv.  2,  21  ;  Stair,  iv.  43,  4),  as  in  the  analogous  cases  mentioned 
in  the  end  of  this  section. 

(g)  WTaggaH  v.  Jeffretfj  Nov.  28,  1828,  6  S.  641 :  rev.  Nov.  24, 1830, 
4  W.  &  S.  361. 
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1680,  M.  5030).  A  general  clause  subjoined  to  the  diacharge 
of  a  special  debt  comprehenda  all  debts  of  the  same  sort 
with  that  which  is  specially  discharged,  though  they  should 
be  for  greater  sunia  [Chappel  (Talbot)  v.  Quidet,  June  29, 
1705,  M.  5027]  ;(/t)  but  does  not  extend  to  debts  of  a  different 
sort,  for  the  granter  is  presumed  not  to  have  had  these  in 
view.(/)  This  doctrine  applies  also  to  general  assignations. 
In  annual  payments,  as  of  rents,  feu-duties,  interest,  &a, 
three  consecutive  discharges  by  the  creditor  of  the  yearly  or 
termly  duties  presume  the  pajTnent  of  all  preccdings.  Two 
discharges  by  the  ancestor  and  the  third  by  the  heir  do  not 
infer  this  presumption,  if  the  heir  was  ignorant  of  the  ances- 
tor's discharges  {Gray  v.  Beid,  1699,  M.  11,399,  4  B.  S.  466). 
And  discharges  by  an  administrator,  as  a  faotor,  tutor,  ifea, 
presume  only  the  payment  of  all  preceding  duties  incurred 
during  his  administration.  This  presumption  arises  from 
repeating  the  discharges  thrice  successively ;  and  so  does  not 
bold  in  the  case  of  two  dischargee,  though  they  should  include 
the  duties  of  three  or  more  termB.(A) 

(fc)  Swan  V.  Ewan'i  Trt.,  Jan,  15, 1824,  2  S.  612,  rev.  June  28,  1825, 
2  W.  4  S.  595. 

(i)  Even  debts  of  the  Bame  sort  will  not  lie  eitinguished  by  a  general 
ditcbai^  where  it  is  evideDt  that  they  are  not  in  the  view  of  the  granter  ; 
(M.  Tmeddak  v.  Swme,  May  26,  1848,  10  D.  1053 ;  Moon't  Tn.  v.  Car' 
michatl,  June  2S,  1836, 14  S.  1026).  Ignorance  of  the  eiistence  of  the 
rightB  alleged  to  be  dischaiged  by  general  words  operates  to  restrict  their 
effect  {Outnock  Banking  Co.  v.  Smith,  July  17, 1844, 6  D.  1340 ;  Purdon 
V.  RowtU't  Ttm.,  Dec.  19,  18G6,  19  D,  256).  But  a  more  extensive  con- 
atructioii  is  given  to  a  discharge  which  is  intended  to  be  entirely  general, 
t.g.,  to  an  insolvent  on  payment  of  composition  (_Adam  v.  M'Dovgal, 
May  9,  1831,  9  S.  570  ;  BnliA  Linen  Co.  v.  B»plin,  June  6, 1848, 11  D. 
1104  ;   Whytt  v.  Knox,  May  26,  18SB,  20  D.  970.) 

(*)  See  D.  Btuxlewh.  v.  JtfTurt,  June  25,  1845,  7  D.  927.  Axreare  of 
lent  or  interest  conatitnted  by  bond,  bill,  or  decree,  eubsist  notwithstand- 
ing consecutive  discharges  for  three  posterior  years  (Inst  I.e.;  PatritkY. 
Watt,  March  8, 1869,  21  D.  637). 

"  There  is  a  presumption  of  payment  of  ph<fBiciauB'  and  lawyera*  f«ea 
at  the  time.  But  in  the  case  of  the  former  this  presumption  does  not 
hold  during  the  deathbed  sickness  ;  embracing,  it  would  seem,  a  period  of 
nity  days.  But  if  the  medical  man  also  snppLes  the  medicines,  a  different 
role  has  been  applied.  Thus,  in  the  case  of  PUtU  v  AUtxmdtr,  1796,  M. 
11,422,  Flint,  a  physidan,  having  brought  his  action  both  for  attendance 
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6.   Where  the  same  person  is  both  creditor  and  debtor  to  Extinotion 
another,  the  mutual  obligations,  if  they  are  for  equal  sums^  sati^^*"' 
are  extinguished  by  compensation ;  if  for  unequal,  still  the     (u^  12) 
lesser  obligation  is  extinguished,  and  the  greater  diminished 
as  far  as  the  concourse  of  debt  and  credit  goes.     Compensa- 
tion was  not  received  with  us  but  by  way  of  action  till  1592, 
c.  141,  which  first  admitted  compensation  by  way  of  excep- 
tion.    It  had,  by  the  jtis  novum  of  the  Romans,  its  effect  ipso  it  doei  not 
jure  {L  vlt  (7.  de  compeTis,,  4,  81),  and  consequently  wasSS^y^ 
drawn  back  to  the  period  of  concourse,  and  had  its  operation      » 
from  the  necessity  of  law,  without  regard  to  the  intendment 
of  parties ;  but  the  chief  effects  given  to  it  by  our  law  begin 
from  the  period  of  pleading  it  in  judgment    Hence  compen- 
sation was  not  sustained  upon  a  debt  prescribed  at  pleading 
it,  though  it  was  subsisting  at  the  time  of  concourse  (Car- 
Tnichael  v.  Carmichael,  1719,  M.  2677).(0    Hence,  also,  one 
was  allowed  to  plead  compensation  on  that  debt  of  the  two 
that  was  worst  secured,  though  the  furst  concourse  was  made 
by  the  other  (Maxwell  v.  M'CvZloch,  Nov.  15, 1738,  M.  2550 ; 
see  also  HaZdane  v.  D.  of  Douglas,  1753,  M.  2690).    Yet  we  yet  it  stops 
have,  from  equity,  given  this  effect  to  compensation,  that  it  ©f  iiS^st!'^ 
stops  the  currency  of  interest  on  both  sides  downwards  from 
the  time  of  concourse. 

6.  To  found  compensation — (1)  Each  of  the  parties  must  Requisites  of 

__^ compensa- 
tion, 
and  medicines,  and  being  met  by  the  plea  of  presumed  payment^  answeied 

that  this  rule  might  apply  where  there  was  a  complete  separation  between  ^  ' 
the  apothecary  and  the  physician,  but  not  where  medicines  and  attendance 
were  furnished  by  the  same  person  ;  that  the  presumption,  if  such  there 
were,  must  yield  to  proof,  and  the  fact  that,  as  in  this  case,  the  medicines 
were  admittedly  unpaid,  afforded  of  itself  condusive  evidence  that  the 
claim  for  attendance  was  also  unpaid.  The  Court  found  that,  in  the  dr^ 
cumstances,  the  pursuer  was  entitled  to  make  a  reasonable  charge  for 
attendance  during  the  whole  illness." — MoiR.  Payment  is  also  presumed 
on  the  ground  of  taciturnity,  a  plea  which  is  not  founded  by  mere  silence 
or  lapse  of  time,  but  only  arises  where  the  whole  circumstances,  coupled 
with  long  silence,  lead  to  the  reasonable  inference  of  payment,  Batisfaction, 
or  abandonment  (Cvllen  v.  Wemyss,  Nov.  16, 1826, 1  D.  32 ;  Monere^Y. 
Waugky  Jan.  11,  1859,  21  D.  216).    See  infra,  b.  iii  t  vii,  §  11. 

(Q  But  a  debt  which  has  fallen  under  one  of  the  short  prescriptionB 
may  be  at  once  verified  upon  reference  to  oath,  so  as  to  found  compensa- 
tion (Bell's  Pr.,  674,  Com,  ii  128), 
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be  debtor  and  creditor  at  tbe  same  time.  A  debtor,  therefore, 
cannot  plead  compensation  against  his  creditor's  assignee 
upon  a  debt  due  by  the  cedent,  which  the  person  compen- 
sating had  not  acquired  till  the  assignee's  right  was  com- 
pleted by  intimation  (Ferguson  v.  More,  1665,  M.  2652). 
(2)  Each  of  them  must  be  debtor  and  creditor  in  bis  own 
right.  Hence  a  tutor  cannot  compensate  a  debt  properly 
due  by  himself  with  a  sum  for  which  he  is  creditor  tutorio 
no7nvrie,(m)  (3)  The  mutual  debts  must  be  of  the  same 
quality.  Hence,  a  sum  of  money  cannot  be  compensated 
with  a  quantity  of  corns ;  because,  till  the  prices  are  fixed  at 
which  the  corns  are  to  be  converted  into  money,  the  two 
debts  are  incommensurable.  Hence,  also,  a  debt  already 
payable,  on  which  the  creditor  may  have  immediate  execu- 
tion, cannot  in  strictness  be  compensated  with  a  debt  the 
term  of  payment  whereof  is  not  yet  come.(n)  By  a  similar 
rule,  a  moveable  sum  cannot  be  compensated  with  an  herit- 
able debt  in  the  old  form,  bearing  requisition;  because, 
before  requisition,  the  estate  burdened  is  debtor  more  pro- 
perly than  the  proprietor  (Home  v.  Home,  Nov.  12,  1675, 
M.  2633).(o) 

(m)  Or  as  a  trustee,  administrator,  or  factor.  "  On  the  same  principle, 
there  will  be  no  compensation  between  the  debt  due  by  an  executor  and 
a  debt  due  to  the  estate,  unless  the  executor  has  the  sole  interest  in  the 
estate ;  or  unless,  so  far  as  equity  may  interpose,  to  the  extent  of  any  red- 
dnary  interest  in  the  executor"  (Bell's  Com.,  ii.  131). 

(n)  This  rule  applies  strictly  only  where  both  parties  are  solvent ;  for 
if  one  become  bankrupt,  the  other  may  plead  compensation  on  a  future  or 
contingent  debt  (Bell's  Com./ii  128).  "But  while  compensation  fre- 
quently operates  a  preference  in  favour  of  one  creditor  over  another 
creditor  of  a  bankrupt,  it  will  always  be  restrained  by  equity  where  it 
would  lead  to  any  unjust  result  Thus,  if  a  person  were  to  purchase  a 
debt  due  by  his  creditor,  after  the  death  or  bankruptcy  of  such  creditor, 
for  the  purpose  of  pleading  compensation,  he  would  not  be  permitted  to 
maintain  this  plea  (Crauford  v.  Earl  of  Murray^  Feb.  8, 1662,  M.  2613 ; 
Cauvin  v.  Bohertson,  1783,  M.  2581).  In  all  such  cases  the  rule  is,  that  the 
assignee  can  be  in  no  better  situation  than  his  cedent,  anil  can  make  no 
claim  that  he  conld  not  have  done.  In  like  manner,  an  arrestee  who 
should  take  an  assignation  to  a  debt,  so  as  to  found  a  plea  of  compensa- 
tion after  an  arrestment  in  his  hands,  is  barred  from  advancing  such  a 
plea  (Maclure  v.  Broicn,  July  19,  1678,  M.  2617)."— MoiR. 

(o)  But  a  heritable  bond  in  the  modem  form  may  compensate  a  move- 
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7.  Lastly,  compensation  cannot  be  admitted  where  the  and  dear]^ 
mutual  debts  are  not  clearly  ascertained,  either  by  a  written 
obligation,  the  sentence  of  a  judge,  or  the  oath  of  a  party.  ^  ' 
Where  this  requires  but  a  short  discussion,  sentence  for  the 
pursuer  is  delayed  for  some  time  ex  cequitate,  that  the  defen- 
der may  make  good  his  ground  of  compensation,  according  to 
the  rule.  Quod  statim  liquidari  potest  pro  ja/ni  liquido  habe- 
tur  (Macdoucd  v.  Agnew,  July  31, 1707,  M.  256S).(p)  Where 
a  debt  for  fungibles  is  ascertained  in  money  by  the  sentence 
of  a  judge,  the  compensation  can  have  no  effect  farther  back 
than  the  liquidation;  because,  before  sentence,  the  debts 
were  incommensurable.  But  where  a  debt  for  a  sum  of 
money  is,  in  the  course  of  a  suit,  constituted  by  the  oath  of 
the  debtor,  the  compensation,  after  it  is  admitted  by  the 
judge,  operates  retro,  in  so  far  as  concerns  the  currency  of 
interest,  to  the  time  that,  by  the  party's  acknowledgment, 
the  debt  became  due ;  for  in  this  case  the  debtor's  oath  is 
not  what  creates  the  debt,  or  makes  it  liquid,  it  only  declares 
that  such  a  liquid  sum  was  truly  due  before  (^Watson  v. 
Cunningham,  Dec.  4,  1675,  M.  2684).    By  the  above  quoted  q 


statute,  1592,  compensation  cannot  be  offered  after  decree,  lotted 
either  by  way  of  suspension  or  reduction ;  but  if  it  is  pleaded  ^^^  decree, 
once,  and  unjustly  repelled,  it  may  be  again  insisted  on,       W 

able  bond,  the  difference  in  the  security  making  none  in  the  quality  of 
the  debt  (Inst  L  c) 

(p)  "  It  has  been  held  that  where  a  claim  of  freight  is  made  for  the 
carriage  of  goods,  it  may  be  compensated  by  a  claim  of  damages  for  injury 
done  to  these  goods  by  insufficient  stowage,  though  the  amount  of  damage 
is  not  yet  ascertained,  while  the  amount  of  freight  is  fixed  (Taylor  y. 
Forbuy  Dec  2,  1830,  9  S.  113).  This  decision,  it  appears  to  me,  can 
only  be  justified  on  the  footing  of  mutual  contract  relating  to  the  same 
subject  matter." — MoiR.  But  see  McDonald  v.  Thom»ony  Feb.  23,  1843, 
5  D.  719  ;  in  ScottUh  North-Eoitem  By.  Co.  v.  Napier,  March  10,  1859, 
21  D.  700,  it  seems  to  be  admitted  that  an  illiquid  claim  of  damages  may 
be  allowed  to  found  a  plea  of  compensation  where  it  arises  out  of  the  very 
contract  sued  on — the  case  which  occurred  in  Taylor  v.  Forbes y  Burt  v. 
Bell,  Nov.  6,  1861,  24  D.  13  ;  and  in  Johnstone  v.  Bobertion,  March  1, 
1861,  23  D.  646,  claims  arising  on  mutual  contract  were  held  to  be  quite 
independent  of  the  Statute  1592,  c.  141.  The  bankruptcy  of  one  of  the 
parties  gives  the  other  a  right  to  retain  till  an  illiquid  debt  be  conatitated 
(Bellas  Pr.  573  ;  infra,  §  8). 
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either  by  suspension  or  reduction.  Decrees  in  absence  are 
not  decrees  in  the  sense  of  this  Act,  whether  they  are  pro- 
nounced by  an  inferior  judge  {E,  Marischal  v.  Bray,  June 
18, 1662,  M.  2639, 12,221),  or  even  by  the  Court  of  Session,  if 
they  be  afterwards  turned  into  a  libel  {Wright  v.  SheiU,  July 
25, 1676,  M.  2640).(q) 

8.  The  right  of  retention,  which  bears  a  near  resemblance 
to  compensation,  is  chiefly  competent  where  the  mutual' 
debts,  not  being  liquid,  cannot  be  the  ground  of  compensa- 
tion ;  and  it  is  sometimes  admitted  ex  cequitcUe  in  liquid 
debts  where  compensation  is  excluded  by  statute.  Thus, 
though  compensation  cannot  be  pleaded  after  decree,  either 
against  a  creditor  or  his  assignee,  yet  if  the  original  creditor 
should  become  bankrupt,  the  debtor,  even  after  decree,  may 
retain  against  the  assignee  till  he  gives  security  for  satisfy- 
ing the  debtor's  claim  against  the  cedent  {Mdclarens  v,  Bisaet, 
Feb.  18, 1736,  M.  2646).  This  right  is  frequently  founded  in 
the  expense  disbursed,  or  work  employed  on  the  subject 
retained,  and  so  arises  frx)m  the  mutual  obligations  incum- 
bent on  the  parties,  e.g.,  retention  by  a  writer  of  the  writings 
belonging  to  his  client  till  payment  of  his  account  ;(a)  or 
retention  by  a  tradesman  of  any  piece  of  work  till  payment 
of  the  sum  expended  on  it,  or  the  price  of  the  workman- 
ship.(Q     But  retention  may  be  sustained  though  the  debt 

(q)  "  Even  decrees  in  absence  are  by  our  practice  considered  as  decrees 
in  the  sense  of  tliis  statute :  and  consequently  have  the  effect  to  cut  off 
the  plea  of  compensation,  whether  pronounced  by  the  Court  of  Session  or 
by  an  inferior  judge,  if  the  decrees  themselves  have  not  been  set  aside  on 
some  legal  nullity,  or  have  been  turned  into  a  libel,  or  proceeded  on  a 
general  process  against  debtors."  (Inst  L  c ;  see  Bell's  Pr.  575 ;  Cunnitiff' 
ham  iff  Co.  v.  Wilson  S  Co.,  Jan.  17, 1809,  F.C.) 

{$)  See  above,  b.  iii.  1. 1.  §  13. 

(t)  This  is  the  ordinary  case  of  special  retention,  which  is  "  the  right 
of  withholding  or  retaining  property  or  goods  which  are  in  any  one's  pos- 
session under  a  contract  till  indemnified  for  the  labour  or  money  expended 
on  them"  (Bell's  Com.  ii.  91)  ;  or  more  generally,  "as  a  security  for  the 
fulfilment  of  the  counterpart "  (Bell's  Pr.  141 1.)  It  is  well-fixed  that  such 
a  right  of  special  retention  does  not  (without  special  agreement,  general 
usage  in  the  district,  or  as  between  the  parties,  converting  it  into  a  right 
of  general  retention)  extend  beyond  debts  originating  in  the  particular 
contract  out  of  which  the  possession  has  arisen  (Harper  v.  Faulds,  1791, 
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due  to  him  who  claims  it  does  not  arise  from  the  nature  of 
the  obligation  by  which  he  is  debtor.  Thus,  a  factor  on  a 
land  estate  may  retain  the  sums  levied  by  him  in  consequence 
of  his  factory,  not  only  till  he  be  paid  oflF  the  disbursements 
made  on  occasion  of  such  estate,  but  also  till  he  be  discharged 
from  the  separate  engagements  he  may  have  entered  into  on 
his  constituent's  account :  and  that  notwithstanding  any  dili- 
gence that  may  be  used  by  the  creditors  of  the  constituent  to 
aflfect  the  balance  due  by  the  factor  to  the  common  debtor 
{Stark,  n.r.,  Nov.  1729). 

9.  Obligations  are  dissolved  by  novation,  whereby  one  Extinction 
obligation  is  changed  into  another,  without  changing  either  ^  "^^^  ^^ 
the  debtor  or  creditor.     The  first  obligation  being  thereby        ^^^ 
extinguished,  the  cautioners  in  it  are  loosed,  and  all  its  con- 
sequences discharged ;  so  that  the  debtor  remains  bound  only 
by  the  last.     As  a  creditor  to  whom  a  right  is  once  consti-  Novation  ii 
tuted  ought  not  to  loose  it  by  implication,  novation  is  not  JJ^S®* 
easily  presumed,  and  the  new  obligation  is  construed  to  be 
merely  corroborative  of  the  old  ;  but  where  the  second  obli- 
gation expressly  bears  to  be  in  satisfaction  of  the  first,  these 
words  must  necessarily  be  explained  into  novation  {Chiahol/m 
V.  Gordon,  Dec.  6,  1632,  M.  16,472.(v)     Where  the  creditor  Extinction 

Yij  delegft* 

tion; 

M.  2666,  Bell's  8vo  Ca.  440  ;  Aberdeen  v.  Smith  A  Patersany  Hume  127  ; 
Brown  v.  Sonurvilley  June  13,  1844,  6  D.  1267  ;  Laurie  v.  Denny*s  Trs., 
Feb.  17, 1853, 15  D.  404 ;  Smiths  v.  AUcmans,  Dec.  24,  1859,  22  D.  344). 
The  general  retention  treated  of  in  the  latter  part  of  the  section  is  "  a  right  General 
to  withhold  or  detain  the  property  of  another  in  respect  of  any  debt  which  retention, 
happens  to  be  due,  or  for  a  general  balance  of  account  arising  on  a  par- 
ticular train  of  employment "  (Bell's  Com.  ii.  91).  This  right  may  arise 
from  agreement  or  usage.  It  has  been  admitted  from  the  force  of  usage 
in  a  few  trades  and  manufactures  in  England ;  but  the  most  important 
cases  in  which  it  has  been  recognised  are  law-agent's  retention  (aupra  iii. 
1-13),  and  the  factor's  retention  for  the  balance  on  his  general  account 
(including  advances  made  to  or  for  his  principal)  of  all  goods  of  the  prin- 
cipal in  his  possession  as  &ctor  when  the  demand  for  payment  is  made. 
It  extends  to  the  price  of  goods  sold  by  the  factor,  and  paid  or  payable  to 
him  {Kruger  v.  Wilcox^  Tud.  L.  C.  676  ;  Bell's  Pr.,  1446  et  $eq,).  But 
there  is  no  such  retention  for  debts  due  to  the  factor  arising  out  of  other 
than  factorial  transactions  {Dickson  v.  Stansfdd^  10  C.  B.  398  ;  Miller  S 
Paterson  v.  M'Nair,  July  6,  1852,  14  D.  965). 

(v)  Where  the  old  security  is  deUvered  up,  novation  takes  place 
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accepts  of  a  new  debtor  in  place  of  the  former,  who  is  dis- 
charged, this  method  of  extinction  is  called  delegation. 

10,  Obligations  are  extinguished  confuaione  where  the 
debt  and  credit  meet  in  the  same  person,  either  by  succession 
or  singular  title,  e.g.,  when  the  debtor  succeeds  to  the  creditor, 
or  the  creditor  to  the  debtor,  or  a  stranger  to  both  (1.  21,  §  1, 
de  liber,  leg.,  34,  3) ;  for  one  cannot  be  debtor  to  hiinsel£  If 
he  on  whom  the  right  of  the  creditor  devolves  was  only  liable 
as  cautioner,  the  accessoiy  obligation  is  extinguished ;  because 
the  debtor  and  creditor  therein  come  to  be  the  same  person ; 
but  the  principal  obligation  against  the  proper  debtor  sub- 
sists. And,  by  the  same  reason,  though  it  be  true  that  an 
heir  is  liable  in  auo  ardvne  for  his  ancestor's  moveable  debts, 
yet  a  moveable  debt  due  to  one  who  afterwards  succeeds  as 
heir  to  the  debtor  is  not  extinguished  conftLsione,  but  sub- 
sists against  the  executor  who  is  primarily  liable  in  that  sort 
of  debts  (iii.  9,  §  28).  Debts  or  adjudications  purchased  by 
an  apparent  heir,  affecting  the  estate  of  the  ancestor,  are  not 
extinguished  confusione  ;  for  the  heir  while  he  is  not  entered 
does  not  represent  the  debtor,  nor  fill  his  place.  And  though 
possession  upon  such  rights  subjects  him  to  a  passive  title 
(iii.  8,  §  39),  yet  that  statutoiy  penalty  was  enacted  merely 
in  favour  of  creditors,  but  does  not  create  a  proper  representa- 
tion, nor  annul  the  diligences  so  acquired,  which,  therefinre, 
are  effectual  to  singular  successors  {Murray  v.  NeUson,  1728, 
M.  3043).  If  the  succession  from  which  the  canfusio  arises 
happens  afterwards  to  be  divided,  so  as  the  debtor  and 
creditor  come  again  to  be  different  persons,  the  confusio  does 
not  produce  an  extinction,  but  only  a  temporary  suspension 
of  the  debt  (Stair,  i.  18,  §  9).  Hence,  an  assignation  in 
favour  of  an  heir  of  tailzie,  and  his  heirs  whatsoever,  of  a  debt 
affecting  the  entailed  estate,  suspends  the  debt  only  during 
the  life  of  such  heir ;  but  it  may  revive  after  his  death  in  the 
person  of  his  heir-at-law  against  the  heir  of  tailzie.(y) 

(Stevenson  v.  Duncan^  1805,  Hume,  245  ;  Black  v.  Cuthbertson,  Dec  15, 
1814,  F.  C.) 

(y)  Crawford  v.  Hotchkis,  March  11,  1809,  F.C. ;  Lawru  v.  Donald, 
Dec.  7,  1830,  9  S.  147  ;  Welsh  v.  Barstow,  Feb.  11,  1837,  15  S.  537.  In 
such  cases  there  is  no  proper  confusio  of  the  full  right  and  the  full  obliga- 
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TIT.  V. — OF  ASSIGNATIONS. 

1.  Heritable  rights,  when  they  are  clothed  with  infeft-  Bi^ts  are 
ment,  are   transmitted   by  disposition,  which   is  a  writing  either  br 
containing  procuratoiy  of  resignation  and  precept  of  seisin ;  diipotttion, 
but   those  which    either  require  no  seisin,  as    servitudes,        (1,2) 
patronages,  reversions,  &c,(z)  or  on  which  seisin  has  not  ac- 
tually followed  (as  to  which,  see  ii  7,  §  13),  and  also  all 
moveable  rights  are  transmissible  by  simple  assignation.    He  or  amgna- 
who  grants  the  assignation  is  called  the  cedent ;  and  he  who 
receives  it  the  assignee  or  cessionary.     If  the  assignee  con- 
veys his  right  to  a  third  person  it  is  called  a  translation ;  and 
if  he  assigns  it  back  to  the  cedent,  a  retrocession.     Certain 
rights  are,  from  the  uses  to  which   they  are  destined,  in-Whatrightt 
capable  of  transmission,  as  aUmentaiy  rights.(a)      Others  S^wJ^* 

tion.  '*  The  heir  is  creditor  in  the  bond  in  fee  simple  and  absolutely ; 
whereas  he  is  not  debtor  in  the  bond  in  the  same  unlimited  character, 
but,  on  the  contrary,  only  in  a  limited  character,  and  with  a  right  of  re- 
lief against  succeeding  heirs  of  entaiL  Hence  the  proper  elements  of 
confusio  do  not  exist  as  to  the  principal  sum  in  the  bond,  although  the 
principle  operates  immediate  extinction,  and  not  a  mere  suspension  of 
liability  as  to  each  term's  interest  as  it  falls  due." — Per  Lord  Ivory  in  L. 
BlarUyre  v.  Dunn,  July  1,  1868,  20  D.  1188.  In  short,  wherever  a  debtor 
becoming  creditor  in  an  obligation  has  really  an  interest  to  keep  it  up  as 
a  separate  right  in  his  person,  he  is  entitled  to  do  so  by  taking  an  assig- 
nation to  it  (Bell's  Pr.  680  ;  Fleming  v.  Imriey  Feb.  11, 1868,  6  Macph. 
363) ;  but  he  must  take  the  proper  means.  Thus,  where  an  heir  of  entail 
once  becomes  full  debtor,  or  debtor  without  relief,  as  by  incurring  liability 
as  universal  representative  of  the  entailer,  he  cannot  afterwards  take 
measures  to  separate  his  predecessor's  debts  in  order  to  keep  them  up 
against  subsequent  heirs  of  entail,  confusion  having  operated  {Forbet  S 
Co.  V.  Duncan,  1802,  M.  App.  •*  Tailzie,"  10  ;  Codrington  v.  Johmtone, 
March  31,  1824,  2  S.  App.  118 ;  D,  Eoxburghe  v.  Wauchope,  March  9, 
1825,  1  W.  &  S.  41). 

(z)  Personal  rights  to  land.  There  is  a  statutory  form  for  transfer- 
ring heritable  securities  by  assignation,  which  must  be  recorded  in  the 
Register  of  Sasines  (31  &  32  Vict  c  101,  §  124,  sched.  G.Q.). 

(a)  See  below,  b.  iii.  6,  4.  But  arrears  of  alimentary  funds  appear  to 
be  assignable  in  payment  of  debts  of  a  proper  alimentary  character 
incurred  by  the  cedent  {Wadddl  v.  Waddell,  Nov.  26,  1836,  16  S.  161); 
but  only  of  the  proper  debts  of  the  person  in  right  of  the  fond  (fiennu  v. 
Bitckie,  Dec  8,  1840, 13  Jur.  73,  rev.  April  25,  1845,  4  Bell's  App.  221). 
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cannot  be  assigned  by  the  person  vested  in  them  without 
special  powers  given  to  him,  as  tacks  (ii.  6,  §  13),  reversions 
(ii  8,  §  4),  &c.  The  transmission  of  a  third  sort  is  not  pre- 
sumed to  be  intended  without  an  express  conveyance ;  as  of 
paraphernal  goods,  which  are  so  proper  to  the  wife  that  a 
general  assignation  by  her  to  her  husband  of  all  that  did  or 
should  belong  to  her  at  her  decease  does  not  comprehend 
them  {Paton,  n.r.,  Dec.  1733).  A  liferent  is  by  its  nature 
incapable  of  a  proper  transmission,  but  its  profits  may  be 
assigned  while  it  subsists  (ii.  9,  §  24). 

2.  Assignations  must  not  only  be  delivered  to  the  assig- 
nee {Lady  Hisledde  v.  BaiUie,  1685,  M.  11,496),(6)  but 
intimated  by  him  to  the  debtor.  Intimations  have  been 
probably  first  introduced  merely  as  an  interpellation  or 
prohibition  to  the  debtor  that  he  should  not  pay  to  the 
original  creditor ;  but  they  came  afterwards  to  be  considered 
as  likewise  necessary  for  completing  the  conveyance  {Wallace 
V.  Edgar,  Jan.  22,  1663,  M.  837),  insomuch  that,  in  a  com- 
petition between  two  assignations,  the  last,  if  first  intimated, 
is  preferred.  Hence,  if  we  shall  suppose  a  debt  assigned  to 
one  who  has  neglected  to  intimate  his  right  during  the 
cedent's  life,  any  person  who  shall,  upon  the  cedent's  death, 
confirm  the  debt  assigned,  as  executor-creditor  to  the  de- 
ceased, is  preferable  to  such  assignee. 

3,  Though  regular  intimation  to  the  debtor  is  made  by 
an  instrument  taken  in  the  hands  of  a  notary  by  the  assig- 
nee or  his  procurator,(c)  yet  the  law  admits  equipollences 

(6)  On  the  authority  of  M'Lurg  v.  Blackvooody  1680,  M.  846,  which 
appears  to  be  a  more  authoritatiye  decision  than  that  cited,  Pro!  Bell 
says : — ''  Assignation  is  completed  by  intimation,  even  though  the  deed 
of  assignation  should  not  itself  be  delivered ''  (Prin.  1462  ;  see  Com.  iL 
16).  As  it  was  necessary  under  the  former  law  to  produce  the  assignation 
at  intimation  (WaUon  v.  Monro,  1714,  M.  3687),  intimation  was  implied 
delivery  where  actual  delivery  had  not  taken  place  before. 

(c)  By  the  transmission  of  Moveable  Property  Act,  1862  (25  &  26 
Vict.  c.  85,  §  2)  an  assignation  is  validly  intimated  by  a  notary-public 
delivering  a  certified  copy  to  the  debtor,  the  evidence  of  which  is  the 
notary's  certificate  in  a  statutory  form  ;  or  by  transmission  by  the  creditor 
of  a  certified  copy  by  post  to  the  debtor,  whose  written  acknowledgment 
of  receipt  is  sufficient  evidence.     Under  the  previous  law  a  written  ac- 
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where  the  notice  of  the  assignment  given  to  the  debtor  is 
equally  strong.    Thus,  a  charge  upon  letters  of  homing  at 
the  assignee's  instance,  or  suit  brought  by  him  against  the 
debtor,  supplies  the  want  of  intimation ;  these  being  judicial 
acts,  which  expose  the  conveyance  to  the  eyes  both  of  the  Proofs  or 
judge  and  of  the  debtor ;  or  the  debtor  s  promise  of  payment  the  auignee 
by  writing(d)  to  the  assignee,  because  that  is  in  eflfect  a  cor-  ^gi^ton 
roborating  of  the  original  debt.     The  assignee's  possession  poMewioii 
of  the  right,  by  entering  into  payment  of  the  rents  or  in-  ^ee.  *^ 
terest,  is  also  equal  to  an  intimation ;  for  it  imports  not  only 
notice  to  the  debtor,  but  his  actual  compliance.    Thus,  an 
assignation  of  a  tack,  or  of  the  rents  and  profits  of  lands,  is 
perfected  by  the  assignee's  possessing  the  ground,  or  levying 
the  rents;  and  the  assignation  of  a  bond,  by  the  debtor's 
payment  of  interest  to  the  assignee.     Assignations  to  as- Regiatratkm 
signable  reversions  are  completed  by  their  registration  in  the  in  the  proper 
Register  of  Reversions,  which  was  instituted  for  the  special 
purpose  of  publishing  such  rights  with   their  conveyances 
(Begg  v.  Begg,  Dec.  5, 1665,  M.  6304) ;(«)  but  the  registration 
of  assignments  of  personal  rights,  as  bonds,  contracts,  &c.. 


knowledgment  was  also  sufficient,  and,  if  holograph,  it  has  the  unuBual 
privilege  of  proving  its  own  date  (supra,  p.  310).  In  the  case  of  a  cor- 
poration, intimation  ought  to  be  made  to  the  treasurer  (Keir  v.  Mtrmet^ 
Cri.y  1739,  M.  738,  850)  ;  or,  in  the  case  of  an  incorporated  bank,  to  the 
chief  officer  at  the  head-office,  and  also  to  the  agent  at  a  branch  where  the 
money  is  actually  lying  (Bell's  Lect.  on  Con  v.  299).  In  the  case  of  a  com- 
pany registered  under  the  Companies  Act,  1862  (§  62),  it  may  be  made  by  Insnranoe 
leaving  the  intimation,  or  sending  it  by  post  addressed  to  the  company  at  compamee. 
their  registered  office ;  in  the  case  of  railway  companies,  in  the  same  way, 
at  the  principal  office,  or  personally  to  the  secretary,  or  if  there  be  no 
secretary  to  any  one  director  (8  Vict.  c.  17,  §  117;  8  &  9  Vict.  c.  33, 
§  130).  In  the  case  of  ordinary  trading  companies,  intimation  ought  to 
be  made  either  to  all  the  partners,  or  to  a  manager  formally  appointed, 
if  there  be  one ;  it  is  not  enough  to  intimate  to  one  who  is  de  facto 
managing  partner  {Hill  v.  Lindsay ,  Feb.  7,  1846,  8  D.  472). 

(d)  In  the  Inst  L  c,  it  is  said  that  even  a  verbal  promise  of  payment 
upon  a  communing  serves  for  intimation ;  but  this  has  been  much 
doubted  ;  and  even  if  it  were  correct,  the  proof  of  it  must  be  by  writ  or 
oath  (Bell's  Com.  ii.  18 ;  Home  A  Elphinstone  v.  Murray,  1674,  M.  863). 

(e)  Edrnond  v.  Gordon,  Nov.  16,  1855, 18  D.  47,  aff.  Feb.  26, 1858,  8 
Macq.  116. 
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does  not  supply  the  want  of  intimation ;  because,  as  to  these, 
our  records  were  not  intended  for  publication,  but  merely 
for  conservation  and  diligence.(gr)  The  debtor's  private 
knowledge  of  the  assignment  is  not  sustained  as  intimation 
(Z.  Westeraw  v.  WiUiamson,  March  14, 1626,  M.  859) ;  since 
it  imports  neither  publication  nor  possession  on  the  part  of 
the  assignee.(A) 

4.  Certain  conveyances  need  no  intimation ; — (1)  Indor- 
sations of  bills  of  exchange ;  for  these  are  not  to  be  fettered 
with  forms  introduced  by  the  laws  of  particular  states.  (2) 
Bank-notes  are  fully  conveyed  by  the  bare  delivery  of  them; 
for,  as  they  are  payable  to  the  bearer,  their  property  must 
pass  with  their  possession.  (3)  Adjudication  (which  is  a 
judicial  conveyance)  and  marriage  (which  is  a  legal  one) 
cany  the  full  right  of  the  subjects  thereby  conveyed  without 
intimation  (Stair,  iii.  13,  §  14);  nevertheless,  as  there  is  no- 
thing in  these  conveyances  which  can  of  themselves  put  the 
debtor  in  maid  fide,  he  is  therefore  in  into  to  pay  to  the  wife 
or  to  the  original  creditor  in  the  debt  adjudged  till  the  mar- 
riage or  adjudication  be  notified  to  him.(i)     Assignments 


ig)  Tod^i  Trs.  v.  WUson,  July  20,  1869,  7  Macph.  1100. 

(h)  Bat  private  knowledge,  though  ineffectual  as  regards  third  parties^ 
is,  if  legitimately  proved,  a  sufficient  interpellation  to  the  debtor  in  a 
question  between  him  and  the  assignee  (Inst  L  c. ;  Bell's  Pr.  1465  ;  LeiA 
V.  Garden,  1703,  M.  865  ;  Dicksons  v.  Trotter,  1776,  M.  873,  HaQee,  675). 
Intimation  may  be  made  without  production  of  the  assignation  or  a  copy 
of  it,  by  a  letter  setting  forth  the  assignation  in  plain  and  distinct  teims^ 
provided  it  be  followed  by  an  answer  acknowledging  the  debt  (  WaUaee 
V.  Davies,  May  27, 1853, 15  D.  688).  Notice  to  a  factor,  with  entry  in  the 
debtor's  books,  has  been  sustained  as  an  equipollent  of  intimation 
(E.  Aberdeen  v.  E.  March,  April  9,  1730,  Cr.  St  &  Pat  40)  ;  as  also  in 
the  case  of  an  assignation  of  shares  in  a  public  company,  the  assignee's 
attending  and  voting  at  a  meeting  of  the  partners  in  virtue  of  the  assigna- 
tion (HUl  V.  Lindsay,  Nov.  12,  1847,  10  D.  78). 

(t)  So,  if  a  debtor,  in  ignorance  of  the  sequestration  of  the  creditor 
(which  is  also  a  legal  assignation,  19  &  20  Vict.  c.  79,  §  102),  have  paid 
his  debt  in  bond  fide  to  the  bankrupt,  he  is  not  obliged  to  pay  it  a  second 
time  to  the  trustee  (19  &  20  Vict  c.  79,  §  111).  An  assignation  by  a 
wife  (though  not  intimated)  before  her  marriage,  is  preferable  to  the 
claims  of  the  creditors  of  the  husband,  claiming  under  the  legal  assigna- 
tion of  the  marriage  (Inst  L  c. ;  Till  v.  JamiesonSy  1763,  M.  2858  ;  see 
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of  moveable  subjects,  though  they  be  intimated^  if  they  are 
made  retentd  posaesaione  (the  cedent  retaiiiing  the  possession), 
cannot  hurt  the  cedent's  creditors ;  for  such  rights  are  pre- 
sumed in  all  questions  with  creditors  to  be  collusive,  and 
granted  in  trust  for  the  cedent  himself  (A;) 

5.  An  assignation  carries  to  the  assignee  the  whole  rigfit  Effects  of 
of  the  subject  conveyed  as  it  was  in  the  cedent ;  and  conse-  •■■«*^**®'^ 
quently,  he  may  use  diligence  either  in  the  cedent's  name,  ^^^ 
while  he  is  alive,  or  in  his  own:  but  letters  of  diligence 

which  have  been  issued  in  name  of  the  cedent  cannot  be 
executed  by  the  messenger  in  the  assignee's  name ;  for  mes- 
sengers have  no  power  to  judge  of  the  import  of  transmis- 
sions, and  are  confined  in  their  executions  to  the  will  of  the 
letters  {Steuart  v.  Hay,  June  11, 1745,  M.  834,  Elch.  "As- 
signment" 6).(i).  Where  a  right  is  assigned  simply  in  trust, 
the  nature  of  the  trust  must  determine  the  effects  of  the 
conveyance:  if  the  declared  purpose  of  the  trust  discovers 
an  intention  in  the  granter  that  the  trustee  shall  have  full 
power  over  the  subject,  he  may  use  all  acts  of  property ;  but 
if  it  is  granted  for  a  special  purpose,  e.^/.,  to  do  diligence,  the 
powers  of  the  trustee,  though  not  limited  in  the  right,  ought 
to  go  no  farther. 

6.  After  an  assignation  is  intimated,  the  debtor  cannot  The  cedent's 
prove  payment  or  compensation  by  the  oath  of  the  cedent,  who  Sirt  t^ui- 
has  no  longer  any  interest  in  the  debt,  unless  the  matter  has  "«^®^ 
(9. 10) 

Bell's  Com.  ii.  18).  Intimation  is  not  necessary  where  the  assignee  is 
himself  the  debtor  or  party  to  whom  it  should  be  given  {Russdl  v.  E. 
Breadalbane,  July  3,  1827,  5  S.  891,  aff.  April  4, 1831,  6  W.  &  S.  266)  ; 
as  in  the  assignations  of  a  tack  of  teinds  to  the  heritor  {Montgomery  v. 
Montgomery,  1673,  M.  841 ;  E.  Argyle  v.  M'Donald,  1676,  M.  842). 
Intimation  to  one  of  several  co-obligants  completes  an  assignation,  but 
does  not  interpel  the  debtors  who  have  not  got  notice  from  paying  to  the 
cedent  (Inst.  iii.  5,  5  ;  tupra,  p.  428,  note  (c),  ad  fin,), 

(it)  See  above,  b.  ii  1, 10,  16  {Brovon  v.  Fleming,  Dec  19, 1850, 13  D. 
373 ;  Hamilton  v.  Western  Bank,  Dec  13,  1856,  19  D.  152 ;  see  Nat, 
Bank  V.  Forbes,  Dec  3,  1858,  21  D.  79,  86 ;  Machinnon  v.  Nanson  A  Co,, 
July  2,  1868,  6  Macph.  974). 

(f)  The  assignee  may  get  a  new  warrant  to  charge  and  arrest  in  his 
own  name  by  producing  the  extract  registered  bond  and  assignation  in 
the  Bill  Chamber  (1  &  2  Vict,  c  114,  §  7). 
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If  the  as- 

signationbe 

onerous. 


been  made  litigious  by  an  action  commenced  prior  to  the 
intimation ;  but  the  debtor  may  refer  to  the  oath  of  the  as- 
signee, who  is  in  the  right  of  the  debt,  that  the  assignment 
was  gratuitous,  or  in  .trust  for  the  cedent :    either  of  which 
being  proved,  the  oath  of  the  cedent  will  affect  the  assignee. 
If  the  assignation  be  in  part  onerous  and  in  part  gratuitous, 
the  cedent's  oath  is  good  against  the  assignee  only  in  so  far 
as  his  right  is  gratuitous  (Steil  v.  L.  Orbiston,  Feb.  25,  1679, 
M.  8647).     All  defences  competent  against  the  original  credi- 
tor in  a  moveable  debt,  which  can  be  proved  otherwise  than 
by  his  oath,  continue  relevant  against  even  an  onerous  as- 
signee, whose  right  can  be  no  better  than  that  of  his  author, 
and  must  therefore  remain  affected  with  all  the  burdens 
which  attended  it  in  the  author's  person.     See  this  question 
discussed  in  the  case  of  Mutual  Contracts  (Stair  i.  10,  §  16),(m) 
and  in  the  case  of  Personal  Rights  of  Lands  (Stair  iiL  1,  §  21.) 


Arrestment. 
(2) 


Common 
debtor. 


TIT.  VL — OF  ARRESTMENTS  AND  POINDINGS. 

1.  The  diligences  whereby  a  creditor  may  affect  his 
debtor's  moveable  subjects  are  AiTestment(a)  and  Poinding. 
By  arrestment  is  sometimes  meant  the  securing  of  a  crimi- 
nal's  person  till  trial  (1487,  c.  99) ;  but  as  it  is  understood 
in  the  rubric  of  this  title  it  is  the  order  of  a  judge,  by  which 
he  who  is  debtor  in  a  moveable  obligation  to  the  arrester's 
debtor  is  prohibited  to  make  pajrment  or  delivery  till  the 
debt  due  to  the  arrester  be  paid  or  secured.  The  arrester^s 
debtor  is  usually  called  the  common  debtor :  because,  where 

(m)  The  doctrine  of  the  Inst  L  c.,  and  of  Stair  in  the  passage  referred 
to,  is  overruled,  and  that  of  the  text  suffers  an  exception,  by  the  cases  of 
SomerviUe  v.  RedfearUf  1813, 1  Bow's  Ap.  50,  6  Pat.  707,  and  ChrdonY, 
CheyfUy  Feb.  5, 1824,  2  S.  675.  It  was  there  fixed  that,  though  a  trustee 
for  creditors  must  take  rights  vested  in  the  bankrupt  subject  to  all  latent 
trusts  in  his  person  {tantum  et  tale),  the  onerous  assignee  under  an  inti- 
mated special  assignation  is  not  affected  by  latent  exceptions  personal  to 
the  cedent  (see  Bum^  v.  Lam-ie's  Tr.,  July  7,  1840,  2  D.  1348).  In 
regard  to  personal  rights  to  land,  see  Bell's  Com.  ii.  282. 

(a)  As  to  arrestment  jurisdiciionis  fundancUe  causd,  which  is  not 
strictly  a  diligence,  see  antCy  i.  2,  §  11. 
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there  are  two  or  more  competing  creditors,  he  is  debtor  to  all 
of  them.  The  person  in  whose  hands  the  diligence  is  used  is 
styled  the  arrestee.(6) 

2.  Arrestment  may  be  laid  on  by  the  authority  either  of  The  warrant 
the  Supreme  Court  or  of  an  inferior  judge.     In  the  first  ment; 
case  it  proceeds  either  upon  special  letters  of  arrestment,  or  ^3^ 

on  a  warrant  contained  in  letters  of  homing ;  and  it  must  be 
executed  by  a  messenger.     The  warrants  granted  by  inferior 
judges  are  called  precepts  of  arrestment ;  and  they  are  exe- 
cuted by  the  officer  proper  to  the   Court.(c)      Where  the  in  whose 
debtor  to  the  common  debtor  is  a  pupil,  arrestment  is  pro-  ^X' 
perly  used  in  the  hands  of  the  tutor,  as  the  pupil's  adminis-  '^■^ ' 
trator.    This  doctrine  may  perhaps  extend  to  other  general         ^^^ 
administrators,  as  commissioners,  &c.     But  arrestment  used 
in  the  hands  of  a  factor  or  steward  cannot  found  an  action 
of  forthcoming  without  calling  the  constituent  (Donaldson  v. 
Cockbum,  Jan.  18,  1709,  M.  7S5.(d)    Where  the  debtor  to         (6) 

(6)  A  person  may  arrest  or  poind  in  his  own  hands  goods  which  he 
has  sold  but  has  not  delivered,  at  any  time  before  a  second  or  sub-sale  of 
them  has  been  intimated  to  him  (19  &  20  Vict.  c.  60,  §  3.  See  Wyper 
V.  HarveySy  Feb.  27, 1861,  23  D.  606),  where  a  seller  who  had  arrested  in 
his  own  hands  was  held  preferable  to  a  second  purchaser,  who  had  paid 
the  price  but  had  not  intimated  his  purchase  to  the  first  seller  prior  to  the 
arrestment  ^  Formerly  a  party  selling  goods  to  another  who  was  indebted 
to  him  might  retain  the  goods  not  only  till  payment  of  the  price,  but  till 
payment  of  all  claims  against  the  purchaser,  founded  on  prior  obligations. 
But  §  2  of  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict  c  60, 
enacted  that,  if  the  first  purchaser  re-sold,  the  original  seller  should  not 
be  entitled  to  retain  the  goods  sold  for  any  prior  debt  of  the  original  pur- 
chaser, but  only  till  the  purchase  price  was  paid.  The  seller  being  thus 
prevented  from  retaining  the  goods  sold  in  respect  of  debts  or  obli^tions 
having  no  connection  with  the  sale  of  the  goods,  to  empower  the  seller  to 
arrest  or  poind  for  such  debts  was  merely  to  place  him  on  an  equal 
footing  with  the  other  creditors  of  the  purchaser.** — Monu 

(c)  A  warrant  to  arrest  and  poind  is  now  inserted  in  extract-decrees  of 
the  Supreme  and  Sheriff  Courts,  and  in  extracts  of  registered  obligations 
(1  &  2  Vict.  c.  114,  §§  1,  2,  9)  ;  but  the  old  forms  are  still  competent. 
Arrestment  does  not  require  to  be  preceded  by  a  charge  (  Weir  v.  Falconer^ 
Feb.  2, 1814,  F.C.)  As  to  Exchequer  Processes,  see  19  &  20  Vict,  c  36, 
§28. 

((Q  The  validity  of  an  arrestment  in  the  hands  of  a  factor  or  steward 
for  the  person  indebted  to  the  common  debtor,  which  is  here  assumed,  is 


(10) 


(8) 


440  OF  ABRESTMENTS  AND  POINDING&  [&  UL 

the  common  debtor  is  a  corporation,  airestment  most  be 
used  in  the  hands  of  the  directors  or  treasurer,  who  represent 
the  whole  body  (Keir  v.  Creditors  ofMenzies,  Jan.  10, 1739, 
M.  738).  Arrestment  when  it  is  used  in  the  hands  of  the 
debtor  himself,  is  inept,  for  that  diligence  is  intended  only  as 
a  restraint  upon  third  partie8.(e) 
upon  what  3.  All  debts  in  which  one  is  personally  bound,  though 

pnottd!^^  they  should  be  heritably  secured,  are  grounds  upon  which  the 
creditor  may  arrest  the  moveable  estate  belonging  to  his 
debtor ;  for  every  creditor,  whatever  the  nature  of  his  debt 
may  be,  ought  to  have  the  whole  of  his  debtor  s  estate  sub- 
ject to  his  diligence.  Arrestment  may  proceed  on  a  debt  the 
term  of  pajrment  whereof  is  not  yet  come,  in  case  the  debtor 
be  vergens  ad  inopicmi  {Lard  PUmedden  v.  Patersans,  July 
Airesimeni  16,  1678,  M.  813).  If  a  debt  be  not  yet  constituted  by 
^P^^^  decree  or  registration,  the  creditor  may  raise  and  execute  a 
summiDns  against  his  debtor  for  payment,  on  which  pending 
action  arrestment  may  be  used  (in  the  same  manner  as 
inhibition ;  ii.  11,  §  3),  which  is  called  arrestment  upon  a 
dependence.(9)    If  one's  ground  of  credit  be  for  the  perfonn- 

negatived  by  Campbell  v.  Faikney,  1752,  M.  742.  In  the  Inst  L  c,  the 
aathoT,  after  stating  the  doctrine  recognised  in  CampbeWs  case,  suggests 
certain  qualifications  of  it,  that  mentioned  in  the  text  being  one  of  them ; 
but,  says  Professor  Bell  (Com.  iL  74,  note  3),  ''these  qnalificationB  have 
not  been  countenanced  by  any  dedsion.'' 

(e)  It  IB  equally  inept  where  used  in  the  hands  of  the  debtor's  derk 
or  servant,  or  of  any  one  who  may  legally,  without  an  action,  be  violently 
and  vidfacU  deprived  by  the  debtor  of  the  possession  of  the  goods  (2  BeU's 
CouL  73). 

(g)  By  1  &  2  Vict,  c  114,  a  warrant  to  arrest  may  be  inserted  in  the 
will  of  summonses  raised  before  the  Court  of  Session,  concluding  for  pay- 
ment of  money  (§  16) ;  and  it  is  competent,  whether  under  a  warrant  eon- 
tained  in  the  summons  or  in  a  separate  writ,  to  arrest  before  executing 
the  summons  till  caution  be  found,  the  arrestment,  however,  fiilling  un- 
less the  summons  be  executed  and  called  in  Court  within  a  limited  period 
specified  (§  17).  This  applies  also  to  Inferior  Court  sununonseB  (16  & 
17  Vict.  c.  80,  §  1  ;  A.S.  July  10,  1839,  §  154 ;  and  also  Small  Debt 
and  Debts  Recovery  Acts,  1  Vict.  c.  41,  §  8;  30  &  31  Vict.  c.  96,  §  3,  d 
seq.).  Arrestment  on  the  dependence  is  competent  at  any  period  of  the 
litigation,  including  the  appeal  to  the  House  of  Lords  (Uaddington  v. 
Richardson,  March  8,  1822,  1  S.  387),  and  covers  principal,  interest 
and  expenses  of  process. 
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ance  of  a  fact,  or  if  his  depending  process  be  merely  declara- 
tory, without  a  conclusion  of  payment  or  delivery,  such 
claims  are  not  admitted  to  be  sufficient  grounds  for  arrest- 
ment {R088  V.  Renton,  Feb.  26,  1712,  M.  690).(A) 

4.  Moveable  debts  are  the  proper  subjects  of  arrestment;  What  debts  are 
under  which  are  comprehended  conditional  debts,  and  even 
depending  claims.     For  lessening  the  expense  of  diligence  to         ^  ' 
creditors  all  bonds  which   have   not  been   made  properly 
heritable  by  seisin  are  declared  arrestable  by  1644,  c.  41, 
revived  by  1661,  a  51.     But  this  Act  is  limited  to  contracts 
and  obligations,  and  does  not  extend  to  adjudications,  wad- 
sets, or  other  personal  rights  of  lands  which  are  not  properly 
debts  (Lockhart  v.  i.  Bargany,  Feb.  22,  1666,  M.  701).(i) 
Certain  moveable  debts  are  not  arrestable — (1)  Debts  due  by 
bills,  for  those  pass  from  hand  to  hand  as  bags  of  money. (A;) 
(2)  Future  debts;  for  though  inhibition  extends  to  adqui- 
renda  as  well  as  adquisita  (ii.  11,  §  4),fQ  yet  arrestment  is  Neither  bill» 
limited,  by  its  warrant,  to  the  debt  due  at  the  time  of  serving  debts, 
it  against  the  arrestee.      Hence,  an  arrestment  of  rents  or         ^7.9^ 
interests  carries  only  those  that  have  already  either  fallen  due, 
or  at  least  become  current;  as  for  such  as  had  neither  fallen 
due,  nor  become  current  at  the  date  of  the  first  arrestment, 
a  new  arrestment  must  be  used,  which  may  be  done  on  the 
first  warrant.     Current  rent  is  that  which  has  begun  to  run 


(h)  More  V.  Stirling  &  Sons,  July  5, 1822, 1  S.  B47. 

(%)  To  exdude  arrestment  the  sasine  must  be  registered  {Stewart  v. 
Dunda^s  Creditors^  Feb.  20, 1706,  M.  705).  If  a  beneficiary's  right  in  a 
trust-estate  be  moveable,  it  is  arrestable  in  the  hands  of  the  trustees, 
though  the  estate  consists  of  heritage  unrealised  (OrierBon  v.  Bamsay, 
Feb.  25,  1780,  M.  769  ;  Douglas  v.  Mason,  June  29,  1796,  M.  16,213 ; 
Learmont  v.  Shearer,  March  3,  1866,  4  Macph.  540).  Arrestment  Is  the 
proper  diligence  for  attaching  ships  or  shares  of  ships  {Mill  v.  Hoar, 
Dec.  18,  1812,  F.C.  ;  M'Aulay  v.  OauU,  March  6,  1821,  F.C. ;  Clark  v. 
Loos,  June  17,  1853,  15  D.  750).  The  sum  in  a  policy  of  insurance  is 
arrestable  during  the  life  of  the  insured,  and  if  he  dies  before  the  next 
premium  falls  due,  the  arrestment  will  be  effectual  {Straehan  v.  M'Dougle, 
June  19,  1835, 13  S.  954).  Whether  the  arrestment  would  subsist  after 
payment  of  another  premium  is  a  point  still  undecided. 

(i)  iHck  V.  Qoodall,  June  1,  1815,  F.C. 

(0  Altered  by  31  &  32  Vict  c.  101,  §  157. 
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from  the  last  term,  but  cannot  be  demanded  till  the  next(m) 
Claims  depending  on  the  issue  of  a  suit  are  not  considered 
as  future  debts;  for  the  sentence,  when  pronounced,  has  a 
retrospect  to  the  period  at  which  the  claim  was  first  founded 
{Wardrop  v,  Fairholm,  Dec.  19,  1744,  M.  4860).    The  like 
nor  alimentaiy  doctrine  holds  in  conditional  debts.(7i)     (3)  Aiimentaiy  debts 
arrestiJbfe.       ^^*®  ^^^  arrestable ;  for  these  are  granted  on  personal  consi- 
derations, and  so  are  not  communicable  to  creditors  {CredUora 
of  Douglas  v.  Douglas,  Dec.  19, 1738,  M.  10,403) ;  but  the 
past  interest  due  upon  such  debt  may  be  arrested  by  the 
person  who  has  furnished  the  alimony.(o)    One  cannot  secure 
his  own  effects  to  himself  for  his  maintenance,  so  as  they 
shall  not  be  affectable  by  his  creditors.     Salaries  annexed  to 
offices  granted  by  the  King,  and  particularly  those  granted 
to  the  Judges  of  the  Session  (Spottis.  Pr.  v.  "  Pension,"  A.S., 
Feb.  27,  1662),  and  the  fees  of  servants,  are  considered  as 
alimentary  funds ;  but  the  surplus  fee,  over  and  above  what 
is  necessary  for  the  servants'  personal  uses,  may  be  arrested 
{Bogg  V.  Davidson,  July  9, 1668,  M.  10,380).(p) 


(m)  The  whole  of  the  term-day  must  elapse  before  the  new  term  begins 
(Wright  v.  Cunningham,  June  23,  1802,  M.  15,919). 

(n)  See  Marshall  v.  Nimmo,  Dec.  18,  1847,  10  D.  328.  That  was  the 
case  of  a  contract  for  work  to  be  performed,  the  contract  price  being  de- 
clared payable  when  the  work  was  completed ;  and  the  Court  held  that 
the  price  might  be  arrested  for  intermediate  security  during  the  progress 
of  the  work,  though  no  execution  would  follow  till  it  became  payable  by 
the  completion  of  the  contract. 

(o)  So,  too,  money  or  goods  destined  to  a  particular  purpose,  which 
arrestment  would  defeat,  cannot  be  arrested  (illustrated  by  Machenaie  v. 
Tuach,  June  22,  1739,  M.  713  ;  Stalker  v.  AiUm,  Feb.  9, 1769,  M.  746). 
See  above,  tit.  5,  §  1. 

(p)  The  wages  of  labourers  and  manufacturers,  so  far  as  necessary  for 
their  subsistence,  are  not  arrestable  at  common  law  and  by  1  Vict,  c  41, 
§  7  (Shanks  v.  Thomson,  July  10, 1838,  16  S.  1353)  ;  and  all  arrestments 
of  wages  on  the  dependence  of  small  debt  summonses  are  illegal  (8  &  9 
Vict.  c.  39,  §  1).  The  Act  33  &  34  Vict.  c.  63,  exempts  from  arrestment 
wages  of  labourers,  farm-servants,  artificers,  and  work-people,  except  any 
sui'plus  above  twenty  shillings  a-week.  But  this  Act  does  not  affect 
arrestments  in  virtue  of  decrees  for  alimentary  allowances  or  payment*;, 
or  rates  and  taxes.  A  minister's  stipend  is  arrestable  (iihnith  v.  Earl  of 
Moray,  Dec.  13,  1815,  F.C.). 
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5.  In  obligations  which  carry  a  yearly  right  to  the  credi-  The  yearly 
tor,  if  the  obligation  itself  be  arrestable,  e.gr.,  a  moveable  tested 
bond,  or  an  heritable  one  not  clothed  with  seisin,  the  prin-  ri^hUtodf 
cipal  sum  is  carried  by  the  arrestment,  as  well  as  the  past  <»»"iot» 
interest;   and,  consequently,  all  the   future   interests  until 
pajnnent,  as  accessory  to  the  right  itself.     But  in  rights  of 
lands,  or  in  heritable  bonds  perfected  by  seisin,  no  more  can 

be  arrested  than  the  rents  or  interests  that  had  either  fallen 
due  or  become  current  at  laying  on  the  arrestment.  In  the 
same  manner,  the  arrestment  of  a  bond  due  to  a  wife,  used  by 
a  creditor  of  the  husband,  carries  only  the  past  and  current 
interest ;  for  the  right  itself  does  not  fall  under  the  jus  mariti 
(Creditors  of  Clunies  v.  Sinclairs,  Jan.  19,  1739,  M.  713). 

6.  If,  in  contempt  of  the  arrestment,  the  arrestee  shall  Effect  of 
make  payment  of  the  sum  or  deliver  the  goods  arrested  to  arrestment, 
the   common  debtor,  he   is  not  only  liable   criminally  for         ^^^j 
breach  of  arrestment,  but  he  must  pay  the  debt  again  to  the 
arrester.(g)      Nay,  in  the  case  of  arrestment  used   at   the 
market-cross  of  Edinburgh   and   pier  and   shore   of  Leith 
against  a  person  abroad  upon  the  public  service,  payment  by 

the  arrestee  to  his  creditor,  after  the  date  of  the  arrestment, 
makes  him  liable  in  second  payment  to  the  arrester ;  because 
the  arrester  had  done  all  in  his  power  to  notify  his  diligence 
(Blackwood  v.  E.  Sutherland,  July  22,  1701,  M.  I793).(r) 
Arrestment  is  not  merely  prohibitory,  as  inhibitions  are,  but  (11) 
is  a  step  of  diligence  which  founds  the  user  in  a  subsequent 
action,  whereby  the  property  of  the  subject  arrested  may  be 
adjudged  to  him  :  it  therefore  does  not,  by  our  later  practice,  Arreatment 

,     doesnotffdlby 

^^         '"  the  arreitee*8 

(q)  1581,  c.  18.    No  action  lies  on  this  statute  ultra  valorem  of  the  death, 
subject  arrested  (Grant  v.  Hill,  Feb.  27, 1792,  M.  786). 

(r)  If  the  arrestee  be  furth  of  Scotland,  the  arrestment  is  now  executed 
by  delivery  of  a  schedule  at  the  office  of  the  Keeper  of  Edictal  Citations 
(1  &  2  Vict  c.  114,  §  18 ;  A.S.  Dec.  24,  1838,  §  7)  ;  and  such  arrestee 
will  not  be  thereby  interpelledfrom  paying  to  his  original  creditor,  unless 
it  be  proved  that  he,  or  those  having  authority  to  act  for  him,were  in  the 
knowledge  of  the  arrestment  having  been  used  (19  &  20  Vict.  c.  91,  §  1). 
Even  an  arrestee  resident  in  Scotland  will  not  be  liable  in  second  payment 
if  he  pays  the  common  debtor  in  circumstances  in  which  it  was  impossible 
that  he  should  know  of  the  arrestment  (Laidlaw  v.  Smithy  Jan.  25, 1838, 
16  S.  367,  aflf.  Oct  26,  1841,  2  Rob.  App.  490). 
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£etU  by  the  death  of  the  arrestee,  but  continues  to  subsist  as  a 
foundation  for  an  action  of  forthcoming  against  his  heir  while 
the  subject  arrested  remains  in  medio  {E.  Aberdeen  v.  ScoCs 
Crs,,  Dea  22,  1738,  M.  774).  Far  less  is  arrestment  lost 
either  by  the  death  of  the  arrester  or  of  the  common  debtor.(i») 
Looring  of  7.  Where  arrestment  proceeds  on  a  depending  action,  it 

"^^■*°**^*'      may  be  loosed  by  the  common  debtor's  giving  security  to  the 
(12, 13)      arrester  for  his  debt  in  the  event  it  shall  be  found  due.(f) 
By  the  ancient  practice  the  receiving  of  this  caution  was 
committed  entirely  to  the  messenger,  whose  certificate  that 
caution  was  given  effectually  loosed  the  arrestment :  but  all 
bonds  of  caution  in  loosings  are  now  to  be  received  by  the 
clerk   to  the  bills,  and  recorded  in  the  books  of  Session 
(1617,  c.  17).     Arrestment  founded  on  decrees,  or  on  regis- 
tered obligations,  which  in  the  judgment  of  law  are  decrees, 
Loonng  not      Cannot  be  loosed  but  upon  payment  or  consignation ;  except 
onpi^^n^or  (^)  where  the  term  of  pajnnent  of  the  debt  is  not  yet  come, 
c^dgationmor  the  condition  has  not  yet  existed:  (2)  where  the  arrest- 
obligations,      ment  has  proceeded  on  a  registered  contract,  in  which  the 
debts  or  mutual  obligations  are  not  liquid  (Macfarlane  v. 


(«)  An  executor-creditor  confirmed  will,  however,  be  preferred,  except 
in  a  question  with  the  crown  (see  §  9,  infrti,  note  x),  to  one  who  has 
arrested  daring  the  common  debtor's  life,  confirmation  being  a  more  per- 
fect diligence  than  arrestment  (Wilson  A  M^LeUan  v.  Fleming^  June  28, 
1823,  2  S.  430). 

(e)  See  1  &  2  Vict.  c.  114,  §§  20,  21 ;  A.S.  June  8,  1850 ;  Supra^ 

b.  iiL  t.  3,  §  29,  note  (t).  "  The  right  to  arrest  before  the  debt  is  due,  or 
while  it  is  contingent,  is  an  equitable  remedy ;  and  where  the  use  of  that 
diligence  appears  to  be  nimious  or  oppressive,  or  the  case  of  the  airesting 
creditor  is  primA  facie  bad,  the  Court  recall  it,  sometimes  on  veiy  limited 
caution,  sometimes  without  caution  at  all  {Hamilton  v.  FvlUrtony  March  4, 
1823,  2  S.  364  ;  Mavlt  v.  Maule,  May  22,  1829,  7  S.  639).  And  very 
recently,  in  the  case  of  Mitchell  of  Stowe,  n.r.,  where  arrestments  of  rents 
had  been  used  to  the  extent  of  ^0,000  on  the  dependence  of  an  action 
of  reduction,  and  where  the  defender,  by  the  production  of  a  great  mass 
of  family  ])apcrs  and  recorded  deeds,  proved,  jyrimd  facie  at  least,  that 
the  case  of  the  pursuer  was  either  fraudulent  or  founded  on  gross  mis- 
take, the  Court  recalled  the  arrestments  without  caution,  and  found  the 
user  of  the  arrestment  liable  in  expenses." — Moir.  See  also  the  Small 
Debt  and   Debts  Recovery  Acts,  1  Vict.   c.  41,  §  8  ;    30  &   31   Vict, 

c.  96,  §  5. 


T.  VI.]  OF  ARRESTMENTS  AND  POINDINGS.  445 

Cowie,  July  31,  1705,  M.  798) :  (3)  where  the  decree  is  sua-  Exceptions, 
pended  or  turned  into  a  libel ;    for  till  the  suspension  be 
discuased,  or  the   pending  action  concluded,  it   cannot  be 
known  whether  any  debt  be  truly  due.     A  loosing  takes  off  Effect  of 
the  nexus  which  had  been  laid  on  the  subject  arrested ;  so  *°**"^* 
that  the  arrestee  may  thereafter  pay  safely  to  his  creditor, 
and  the  cautioner  is  substituted  in  place  of  the  arrestment 
for  the  arrester's  security:  yet  the  arrester  may,  while  the 
subject  continues  with  the  arrestee,  pursue  him  in  a  forth- 
coming, notwithstanding  the  loosing  {Graham  v.  Bruce,  Feb. 
7, 1G65,  M.  792). 

8.  Arrestment  is  only  an  inchoated  or  begun  diligence ;  Forthcoming 
to  perfect  it  there  must  be  an  action  brought  by  the  arrester  <>'^*"««*°^«^*» 
against  the  arrestee,  to  make  the  debt  or  subject  arrested      (l'^*^^) 
forthcoming.      In  this  action  the  common  debtor  must  be 
called  for  his  interest,  that  he  may  have  an  opportunity  of 
excepting  to  the  lawfulness  or  extent  of  the  debt  on  which 
the  diligence  proceeded.     Though  an  arrestment  cannot  be  before  whom 
executed  without  the  territory  of  the  judge  who  granted  the^J^T 
precept,  i.  2,  §  1  ;(u)  yet  one  inferior  judge  is  competent  to  a 
forthcoming  upon  an  arrestment  laid  on  by  the  warrant  of 
another  (Stair,  iii.  1,  §  24 ;  DaZrymple  v.  Johnston,  June  23, 
1710,  M.  7662).     Before  a  forthcoming  can  be  pursued,  the  The  arrester's 
debt  due  by  the  common  debtor  to  the  arrester  must  beflj,^y^^ 
liquidated ;  for  the  arrester  can  be  no  further  entitled  to  the  ^**^' 
subject  arrested  than  to  the  extent  of  the  debt  due  to  him 
by  the  common  debtor.     If  the  pursuer  cannot  prove  the 
debt  due  by  the  arrestee  sa^pto,  he  must  refer  it  to  his 
oath.(t;)     Where  the  subject  arrested  is  a  sum  of  money,  it  Decree  of 
is  by  the  decree  of  forthcoming  directed  to  be  paid  to  the £*^2i%m* 
pursuer  towards  satisfjring  his  debts ;   where  goods  are  ar-  awignation, 
rested  the  judge  ordains   them  to  be  exposed  to  sale,  and 
the  price  to  be  delivered  to  the  pursuer  {Stevensons  v.  PavZ, 
Nov.  12,  1680,  M.  5405) :  so  that,  in  either  case,  decrees  of 

(tt)  A  Sheriffs  precept  may  be  executed  beyond  his  territory  on  being 
indorsed  by  the  sheriff-clerk  of  the  sheriffdom  where  it  is  to  be  executed 
(1  &  2  Vict.  c.  114,  §§  13, 19). 

(v)  This  limitation  of  proof  seems  extremely  doubtful  (see  Bell's 
Com.  ii.  67). 
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forthcoming  are  judicial  assignations  to  the  arrester  of  the 
subject  aires teii. 
Anwtmmu  9.  In  all  competitions  regard  is  had  to  the  dates,  not  of 

™t^^^S^.  *■'■«  grounds  of  debt,  but  of  the  diligences  proceeding  upon 
them.     In  the  competition  of  arrestments  the  preference  ia 
governed  by  their  dates,  according  to  the  priority,  even  of 
hours,  where  it  appears   with   any  certainty  which   is  th« 
proTided  the     first,  (x)     But  as  arrestment  is  but  a  begun  diligence,  thcn^'- 
Siu^for^^  fore,  if  a  prior  arrester  shall  neglect  to  insist  in  an  action 
eoming.  of  forthcoming  for  such  a  time  as  may  be  reasonably  con- 

strued into  a  desertion  of  hie  begun  diligence,  he  loses  that 
preference  which  it  was  in  his  power  to  have  obtained  for 
himself,  anil  the  last  arrester  is  preferred.  But  as  derelic- 
tion of  diligence  is  not  easily  presumed,  the  distance  of 
above  two  years  between  the  first  arrestment  and  the  decree 
of  forthcoming  was  found  not  to  make  such  a  mora  aa  to 
entitle  the  posterior  arrester  to  a  preference  {Ifauii  v, 
Brovm,  Jan.  1724,  M.  S20.{y)  This  rule  of  preference,  ac- 
cording to  the  dates  of  the  several  arrestments,  holds  by  our 
present  practice,  whether  they  have  proceeded  on  a  decree 
or  on  a  dependence ;  on  debts  not  yet  payable  or  on  debts 
already  payable ;  provided  the  pendency  shall  have  bcun 
clothed,  or  the  debt  have  become  payable,  before  the  issue 
of  the  competition  (Brodie  v.  M'Leilan,  June  14,  1710,  M. 
816  ;  Watk-ins  v.  Wilkie,  Jan.  2, 1728,  M.  820).(3) 
Bnlaotpra-  10.  In  the  competition  of  arrestments  with  assignations, 

bctweanu-       '  ■    ■  '  ' 

2Jj^i^'*  (i)  Camtron  v.  Boixetll,  Feb.  28,  1772,  M.  821  ;  fFrighi  v.  AnderKti, 

Jan.  28, 1774,  M.  823  ;  Herts  v.  Ibis,  Mar.  14, 1866, 37  Jur.,  365.     Nrttr, 
'^'''  however,  tliat  by  19  &  30  Vict.  c.  56,  5  3f»,  orrefltinent  for  a  Crown 

liebt  operattw  t"  Irant/er  to  the  Crowu  all  right  and  intwest  in  the  fund 
arrested  preferably  to  all  the  other  creditors  of  tlie  Crown  debtor,  and 
the  srreelcc  ia  entitled  to  pay  without  waiting  for  a  decree  of  forth- 
coming. 

{y)  As  til  tlie  presctiptioii  uf  umMdUBOte,  «*  tcluw,  HL  T.  6. 
(i)  The  Bankmptcy  Act  (19  &  20  Vict  c.  79)  enacts  (5  12)  that 
arrestments  and  poindinga  used  within  sixty  days  prior  to  notour  bank- 
mptcy, or  four  months  thereafter,  shall  rank  pari  pauu;  and  (§  108) 
that  no  arreBtment  or  poinding  executed  on  or  after  the  sixtieth  day  prior 
to  the  Bftjueatration  shall  be  effectual.  (See  DMtit  &  Co.  v,  NUbtt,  May 
30, 1854, 16  D.  881). 


T.  vl]  of  arrestments  and  poindings.  447 

an  assignation  by  the  common  debtor,  intimated  before  ar- 
restment, is  preferable  to  the  arrestment ;  for  by  the  in- 
timated assignation  the  debtor  is  fully  divested,  after  which 
the  subject  cannot  be  arrested  as  his.  If  the  assignation  is 
granted  before  arrestment,  but  not  intimated  till  after  it,  the 
arrester  is  preferred  ;  for  arrestment  renders  the  subject 
litigious,  and  so  excludes  every  voluntary  right  of  the  debtor, 
either  granted  after  the  diligence  or  not  completed  till  after 
it.  From  these  rules  a  third  necessarily  follows,  that  if  the 
intimation  and  arrestment  are  of  equal  dates  they  are  prefer- 
able pari  pa8»u,  unless  the  arrester  has  deserted  his  diligence 
by  neglecting  for  a  reasonable  time  to  obtain  a  forthcoming. 

11.  Poinding  is  that  diligence  afiFecting  moveable  subjects  Poinding; 
by  which  their  property  is  carried  directly  to  the  creditor.         (20) 
Real  poinding,(a)  which  proceeds  on  real  debts,  or  debita 
fundi,  is  treated  of  below  (iv.  1,  §  3).     Personal  poinding  its  wamnt. 
may  have  for  its  warrant  either  letters  of  horning,  contain- 
ing a  clause  for  poinding,  and  then  it  is  executed  by  mes- 
sengers ;  or  precepts  of  poinding,  granted  by  Sheriffs,  Com- 
missaries, &c.,  which  are  executed  by  their  proper  ofl5cer8.(6) 
No  poinding  can  proceed  till  a  charge  be  given  to  the  debtor  A  previous 
to  pay  or  perform,  and  the  days  thereof  be    expired,  by  be  given, 
1669,  c.  4,  except  poindings  against  vassals  for  their  feu-         ^   ' 
duties,  and  poindings  against  tenants  for  rent,  proceeding  ^SSinM^for 
upon  the  landlord's  own  decree ;  in  which  the  ancient  custom  rSi'***^^' 
of  poinding  without  a  previous  charge  continues  {Macqueen 
v.  Stirling,  Dec.   18,  1735,  M.  6862).(c)     A  debtor's  goods  Arrertment  it 
may  be  poinded  by  one  creditor,  though  they  have  been  finding, 
arrested  before  by  another;   for  arrestment,  being  but  an 
imperfect  diligence,  leaves  the  right  of  the  subject  still  in  the 
debtor,  and  so  cannot  hinder  any  creditor  from  using  a  more 
perfect  diligence,  which  has  the  effect  of  carrying  the  property 
directly  to  himself  (d) 

(a)  Or  poinding  of  the  ground. 
(6)  See  ante,  iii.  6.  2,  note  (c). 

(c)  The  first  of  these  exceptions  is  unnecessary  (Inst.  1  c),  the  Act 
being  confined  to  personal  poinding,  while  the  second  possesses  only 
antiquarian  interest. 

(d)  See  infra,  §  15. 
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Wksi  fubjeeto        12.  It  IS  only  goods  beloDgiog  to  the  debtor  that  cmn  be 
**  poiDded.(«)     Anciently  the  tenant's  goods  might  be  poinded 

^22*  for  his  landlord's  debt,  either  real  or  personal,  to  the  full  ex- 
tent of  the  debt,  even  though  the  tenant  had  not  been  in 
arrear  of  rent;  but  now,  of  a  long  time,  probaWy  finom  a 
&TOurable  interpretation  of  Act  1469,  c.  37,  no  poinding  has 
proceeded  against  a  tenant,  even  to  the  least  extent,  for  his 
Ho  plough-  landlord's  personal  debt.  No  cattle  pertaining  to  the  plough, 
•J^2faf*the  ^^^  instruments  of  tillage,  could,  by  the  Roman  law  (L  7,  8^ 
tfnMofUOKrar.  C,  qtUB  Tts  pign,  obi.,  8,  17),  be  impignorated  for  debt,  or 
carried  oflF  by  the  diligence  of  creditors ;  nor  can  they  be 
poinded  by  ours  in  the  time  of  labouring  or  tilling  the 
ground,  unless  where  the  debtor  has  no  other  goods  that 
may  be  poinded  (1503,  c.  98).  By  labouring  time  is  under- 
stood that  time  in  which  that  tenant  whose  goods  are  to  be 
poinded  is  ploughing,  though  he  should  have  been  earlier  or 
later  than  his  neighbours  {Arnot  v.  Gh'eig,  June  20, 1712,  M. 
10,527-8) ;  but  summer-fallowing  does  not  fall  under  the  Act 
(Watson  V.  Reid,  Nov.  21, 1628,  M.  10,510).  Though  the 
statute  prohibits  such  poinding,  not  only  where  the  debtor 
has  moveables,  but  even  where  he  has  lands  that  may  be 
appraised,  this  last  part  of  the  alternative  has  gone  into  dis- 
use (Turner  v.  Scott,  Dec.  7, 1692,  M.  10,523). 
The  fonn  of  13.  In  the  execution  of  poinding,  the  debtor's  goods  must 

P^*"^*^         be  appraised,  first,  on  the  ground  of  the  lands  where  they 
(28, 24)      are  laid  hold  on,  and  a  second  time  at  the  market-cross  of 


(e)  The  aubjects  of  poinding  are  corporeal  meveables,  except  shipe, 
whether  in  the  debtor's  possession  or  in  the  hands  of  another.  In  one 
case  a  person  may  poind  goods  in  his  own  hands  (see  ante,  §  1,  note 
6).  Debts  cannot  be  poinded.  The  competency  of  poinding  bank-notes 
was  discussed  in  Alexander  v.  M^Lay,  Feb.  10,  1826, 4  S.  439.  Growing 
com  may  be  poinded  {Ballantine  v.  Watson,  June  15, 1709,  M.  10,526), 
but  not  when  only  brairded  (Elder  v.  Allan,  July  5,  1833,  11  S.  902). 
Ooodfl  in  which  the  debtor  has  only  a  joint  interest  {Fhmiiuj  v.  Twaddk, 
Doc.  2,  1828,  7  S.  92),  or  a  teinporan^  interest,  sucli  as  a  liferent  (Scott  v. 
/VtVc,  May  13, 1837,  15  S.  916),  cannot  be  poinded.  In  poindings  at  the 
( 'rown'fl  instance  the  Sheriff  niav  attach  the  "debtor's  whole  moveable 
effects  without  exception,  including  bank-notes,  money,  bonds,  bills, 
crop,  stocking,  and  implements  of  husbandry  of  all  kinds"  (19  &  20 
Vict.  c.  66,  §  32). 
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the  jurisdiction,  by  the  stated  appraisers  thereof;  or  if  there 
are  none,  by  persons  named  by  the  messenger  or  other  oflBcer 
employed  in  the  diligence.  Next,  the  messenger  must,  after 
public  intimation  by  three  oyesses,  declare  the  value  of  the 
goods  according  to  the  second  appraisement,  and  require  the 
debtor  to  make  payment  of  the  debt,  including  interest  and 
expenses.  K  payment  shall  be  offered  to  the  creditor,  or  in 
his  absence  to  his  lawful  attorney,  or  if,  in  case  of  refusal  by 
them,  consignation  of  the  debt  shall  be  made  in  the  hands  of 
the  judge-ordinary,  or  his  clerk,  the  goods  must  be  left  with 
the  debtor;  if  not,  the  messenger  ought  to  adjudge  and 
deliver  them  over,  at  the  appraised  value,  to  the  user  of  the 
diligence,  towards  his  payment.  And  the  debtor  is  entitled 
to  a  copy  of  the  warrant  and  executions,  as  a  voucher  that 
the  debt  is  discharged  in  whole  or  in  part  by  the  goods 
poinded,  (^r) 

14  Ministers  may,  by  1663,  c.  21,  poind  for  their  stipends  Ministers  and 
upon  one  appraisement  on  the  ground  of  the  lands ;  and  p^iid onone 
landlords  were  always  in  use  to  poind  so  far  for  their  rents  »ppr«<a»*»<^"^ 
(Balfour,  p.  40,  c.  10 ;  Macqueen  v.  Stirling,  Dec.  18,  1735,         (23) 
M.  6862).     By  the  late  Jurisdiction  Act  (20  Geo.  II.)  the  Appreciation 
appraisement  of  the  goods  at  the  market-cross  of  the  next  J^o/^ 
royal  borough,  or  even  of  the  next  head  borough  of  stewartry  ^J^SSj^n 
or  regality,  though  these  jurisdictions  be  abolished,  is  de- 
clared as  suflScient  as   if  they  were   carried   to  the   head 
borough  of  the  shire.(A)     Poinding,  whether  it  be  considered 
as  a  sentence,  or  as  the  execution  of  a  sentence,  must  be 
proceeded  in  between  sun-rising  and  sun-setting ;  or  at  least 
it  must  be  finished  before  the  going  off  of  daylight  {Douglas 
V.  Jackson,  Feb.  11,  1675,  M.  3739;  see  Gordon  v.  Hope, 

(g)  The  procedure  in  poindings  is  now  regulated  by  1  &  2  Vict.  c. 
114,  §§  23-32.  The  principal  changes  since  the  author's  time  are — that 
one  appraisement  is  sufficient ;  that  other  creditors  may  insist  on  being 
conjoined  ;  that  the  goods  must  (except  in  poindings  at  the  instance  of 
the  Crown,  19  &  20  Vict.  c.  56,  §  32)  be  left  by  the  messenger  with 
the  person  in  whose  possession  they  were  when  poinded ;  and  that  the 
sale  of  the  poinded  goods  takes  place  under  authority  of  the  Sheriflf,  to 
whom  the  messenger  reports  the  poinding  within  eight  days  after  the 
day  on  which  it  was  executed. 

(h)  See  preceding  note. 
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Vke  powen  of  Nov.  10, 1703,  M.  3739).     The  powers  of  the  officer  eniploye.1 

InpS^JSi^"  in   the   execution  of  poindings  arc  not   clearly  defined   by 

(jg.        cuatora,  in  the  case  of  a  third  party  claiming  the  property 

of  the  goods  to  be  poinded.     This  is  certain,  that  he  may 

take  the  oath  of  tlie  claimant  upon  the  verity  of  his  claim ; 

^^^^  and  if  from  thence  it  shall  appear  that  the  claimant's  title  is 
^^^1  collusive,  he  ought  to  proceed  in  the  diligence ;  but  if  there 
^^^r         remains  the  leaat  doubt,  hin  safest  course  is  to  deliver  the 

goods  to  the  claimant,  and  to  express  in  his  execution  the 

reasons  why  poinding  did  not  proceed.{() 
(27)  15.  As  law  has  required  certain  solemnities  in  poinding, 

without  which  the  property  of  the  goods  cannot  be  trans- 
Poinding  not    ferred   to  the  creditor,  therefore,  if  a  messenger  should   be 

interrupted  before  completing  the  poinding  by  any  fatality 
I  or  force  not  imputable  to  a  co-creditor,  such  incomplete 

I  poinding  cannot  hurt  the  diligence  of  that  co-creditor.     But 

l^^_  where  a  poinding  was  forcibly  stopped  by  the  possessor  of 
^^^^h  the  goods,  on  pretence  that  they  had  beeu  already  arrested 
^^^V  in  his  hands  by  another,  it  was  considered  as  completed  iu 
^^^*         a  question  with  the  prior  arrester  {Carry  v.  Mu-\rke<id,  Feb. 

13,  1730,  M.  2760) — probably  from  a  presumption  that  the 
'  arrester  whose  diligence  was  used  as  a  handle  for  stopping 

jjg[^^,,jjiii^j  the  messenger  had  been  privy  to  the  deforcement.(i')  The 
""he  person  himself  who  stops  a  poinding  vld  facti,  on  groundless 

pretences,  is  Uable,  both  criminally  in  the  pains  of  deforce- 
■  ^^T^  ment  (iv.  4.  34),  and  civilly,  in  the  value  of  the  goods  whieb 
^^^H        might  have  beeu  poinded  by  the  creditor.(I) 


(t)  In  modem  practice  it  is  believwl  that  the  poinding  ie  invariably 
carried  out, — any  third  piirty  claiming  the  fsomie  liHving  nmple  oppor- 
tunity of  vindicHting  his  right  by  interdict  before  the  sale  is  completed. 

(h)  See  ante,  ^  11. 

(I)  By  1  &  2  Vict  c.  114,  §  30,  a  person  unlawfully  iutromitting 
with  or  eitiryinR  off  poinded  effecta  ia  declnivi!  liable  to  imprisonment 
until  he  restore  the  effects,  or  pay  double  the  appraised  value  {see  Brown 
V.  ^ephmson  £  Co.,  May  29,  1849, 11  D.  1083).  As  to  the  tanking  of 
poindjuga  under  the  Bankruptcy  Act,  see  antt,  §  9,  nDt«  (z). 
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TIT.   Vn. — OF  PRESCRIPTIONS. 

1.  Prescription,  which  is  a  method  both  of  establishing  Preioriptioiu 
and  of  extinguishing  property,  is  either  positive  or  negative.        q  2) 
Positive  prescription  is  generally  defined   (as  the   Roman 
usucapio)  the  acquisition  of  property  (it  should  rather  be, 

when  applied  to  our  law,  the  securing  it  against  all  further 
challenge)  by  the  possessor's  continuing  his  possession  for 
the  time  which  law  has  declared  suflScient  for  that  purpose. 
Negative,  is  the  loss  or  amission  of  a  right,  by  neglecting  to 
foUow  it  forth  or  use  it  during  the  whole  time  limited  by 
law.  The  doctrine  of  prescription,  which  is  by  some  writers 
condemned  as  contrary  to  justice,  has  been  introduced  that 
the  claims  of  negligent  creditors  might  not  subsist  for  ever, 
that  property  might  be  at  last  fixed,  and  forgeries  discour- 
aged, which  the  diflBculty  of  detecting  must  have  made  ex- 
ceeding frequent  if  no  length  of  time  had  limited  the  legal 
eflTect  of  writings. 

2.  Positive  prescription  was  first  introduced  into  our  law  Pontiye  pre- 
by  1617,  c.  12,  which  enacts  that  whoever  shall  have  pos-**"^  ^^  ' 
sessed  his  lands,  annualrents,  or  other  heritages  peaceably      '^»  ^  ^^ 
in   virtue  of  infeftments   for  forty  years  continually  after 

their  dates,  shall  not  thereafter  be  disquieted  in  his  right 
by  any  person  pretending  a  better  title.  Under  heritages 
are  comprehended  fairs  or  markets,  and  every  other  right 
th8Lt,ia  fundo  annexum,  and  capable  of  continual  possession. 
Continued  possession,  if  proved  as  far  back  as  the  memory 
of  man,  presumes  possession  upwards  to  the  date  of  the  in- 
feftment.(a)     The  whole  course  of  possession  must,  by  the 

(a)  In  the  case  of  patronages  it  has  been  held  that  one  act  of  presenta- 
tion does  not  satisfy  the  requirements  of  the  statute  in  respect  of  posses- 
sion, but  that  "there  be  two  or  more  acts,  with  a  distinct  interval 
between  them.  This  infers  continuance  of  the  possession  animo  during 
the  interval,  on  the  principle  prohatis  extremis  prcesumurUur  media.'* — 
Per  L.  Corehouse  in  Macdonell  v.  D.  Gordon  (Feb.  26,  1828,  6  S.  600). 
*'  With  regard  to  coal,  the  mere  proprietorship  of  the  surface  implies  no 
prescriptive  possession  of  the  coal  (where  the  coal  is  claimed,  not  in 
virtue  of  an  express  grant  of  coal,  but  simply  of  a  grant  of  the  lands 
without  reservation  of  coal) ;  the  possession,  whatever  may  be  its  extent 


452 


OF  PRESCRIPTIONS. 


[a  in 


its  title. 
(4) 


Singular  luo- 
oenon  must 
produoeboth 
charter  and 
■einn. 

An  heir  need 
produce  only 
aeiiins. 


Act,  be  founded  on  seisins ;  and,  consequently,  no  part 
thereof  on  the  bare  right  of  apparency  {E.  Argyll  v.  L. 
M'Naughton,  Feb.  15,  1671,  M.  10,791);(6)  but  forty  years' 
possession  without  seisin  is  sufiScient  in  the  prescription  of 
such  heritable  rights  as  do  not  require  seisin.  The  posses- 
sion must  also  be  without  any  lawful  interruption,  i.e.,  it 
must  neither  be  interrupted  vid  facti  nor  vid  juris.  The 
prescription  of  subjects  not  expressed  in  the  infeftment  as 
part  and  pertinent  of  another  subject,  especially  expressed, 
has  been  already  explained  (ii.  6,  §  6). 

3.  The  Act  requires  that  the  possessor  produce  as  his 
title  of  prescription  a  charter  of  the  lands  preceding  the 
forty  years*  possession,  with  the  seisin  following  on  it ;  and 
where  there  is  no  charter  extant,  seisins  one  or  more, 
standing  together  for  forty  years,  and  proceeding  either  on 
retours  or  precepts  of  clare  constat.  This  has  given  rise  to 
a  reasonable  distinction,  observed  in  practice  between  the 
prescription  of  a  singular  successor  and  of  an  heir.  Singular 
successors  must  produce  for  their  title  of  prescription  not 
only  a  seisin,  but  its  warrant  as  a  charter,  disposition,  &a, 
either  in  their  own  person  or  in  that  of  their  author.(c) 
But  the  production  by  an  heir  of  seisins,  one  or  more,  stand- 
ing together  for  forty  years,  aud  proceeding  on  retours  or 
precepts  of  clare  constat,  is  suflBcient.  The  heir  is  not  obliged 
to  produce  the  retours  or  precepts  on  which  his  seisins  pro- 
ceed {Purdy  V.  L.  Torphichen,  Nov.  9, 1739,  M.  10,796) ;  nor 


or  the  frequency  of  the  exercise  of  the  right,  must  be  a  possessioii  and 
working  of  the  actual  coal  itself.  Slight  and  intermitted  acts  of  poeaeft- 
sion  by  working  will  not  be  enough,  but  there  must  be  reasonably  con- 
tinous  working,  making  allowance  for  those  impediments  which  occur 
in  such  operations  {Forbes  v.  Livingstone,  Nov.  29,  1827,  1  S.  263,  H.L., 
1  W.  &  S.  667  ;  on  remit,  6  S.  167)."— Mom. 

(6)  It  is  now  fixed,  on  the  contrary,  that  the  possession  of  an  heir  on 
apparency  may  be  joined  to  that  of  his  ancestor,  because  it  can  only  be 
ascribed  to  the  same  title  {Caitcheon  v.  Bamsayy  1791,  M.  10,810). 

(c)  Not  only  may  the  possession  of  heirs  on  apparency  be  ivckoned  in 
the  period  of  prescription  (see  preceding  note),  but  "  a  singular  successor 
though  uninfeft,  is  entitled  to  ])lead  the  j)ositive  prescription  if  lie  can 
connect  it  with  an  infeftment"  {Cratcfurd  \.  Durhamy  June  2,  1826, 
F.C.,  4  S.  665,  3  Ross's  L.C.,  438). 
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is  the  singular  successor  obliged  to  produce  the  ground  of 
his  charter  {Oed  v.  Baker,  1741,  M.  10,789);  so  that,  if  the 
title  of  prescription  produced  be  a  fair  deed,  and  a  sufiScient 
title  of  property,  the  possessor  is  secured  by  the  Act,  which 
admits  no  ground  of  challenge  but  falsehood. (d)  A  special 
statute  for  establishing  the  positive  prescription  in  moveable 
rights  was  not  necessary ;  for  since  a  title  in  writing  is  not 
requisite  for  the  acquiring  of  these,  the  negative  prescription,  (7) 

by  which  all  right  of  action  for  recovering  the  property  is 
cut  off,  effectually  secures  the  possessor. 

4.  The  negative  prescription  of  obligations  by  the  lapse  Negative 
of  forty  years  was  introduced  into  our  law,  long  before  the  P'®*^^ 
positive,  by  1469,  c.  29;  1474,  c.  55.     The  prescription  is        ^^' ^^^ 
now  amplified  by  the  foresaid  Act  1617,  which  has  extended 
it  to  all  actions  competent  upon  heritable  bonds,  reversions, 
and  others  whatsoever,  unless  where  the  reversions  are  either 
incorporated  in  the  body  of  the  wadset  right,  or  registered 
in  the  register  of  reversions.     And  reversions  so  incorporated 
or  registered  are  not  only  exempted  from  the  negative  pre- 
scription but  they  are  an  effectual  bar  against  any  person  from 
pleading  the  positive  {Elliot  v.  Maxwell,  1727,  M.  10,977).(c) 

(d)  See  below,  §  12.  As  to  prescription  on  doable  titles,  see  Note 
A  at  the  end  of  this  Title. 

(e)  This  decision  is  not  law  (2  Bell's  Illus.  373 ;  Bell's  Pr.  2008). 
The  words  of  the  Act  1617  make  this  prescription  refer  to  actions 
alone,  not  to  rights.  Hence,  it  is  properly  a  prescription  of  obligations^ 
and  'Hbe  right  of  complete  ownership  in  a  feudal  subject  cannot  suffer  the 
negative  prescription"  {Macdonell  v.  D.  G<yrd<m,  Feb.  26, 1828,  6  S.  601— 
]per  Lord  Corehouse).  Such  rights  are  lost  only  when  they  are  established 
by  the  positive  prescription  in  the  person  of  another  (Inst.  1.  c,  infroy 
§  17).  Professor  Moir  refers  to  the  definition  of  Bankton  (ii.  12, 5)  as  the 
|>est : — "  It  may  extinguish  rights  which  are  certainly  of  an  heritable 
character,  though  falling  short  of  actual  rights  of  property.  So  a  right  of 
servitude,  being  viewed  merely  as  a  burden  on  lands,  may  be  lost  by  non- 
exercise  by  the  holder  of  the  dominant  tenement  ;  and  this  even  in  the 
case  of  a  servitude  incorporated  in  the  titles  of  the  servient  tenement 
{Oraham  v.  Douglas,  Feb.  7,  1735,  M.  10,746).  So  also  rights  of  jurisdic- 
tion and  constabulary,  the  privileges  of  royal  burghs,  the  right  of  levying 
customs  or  dues,  though  conferred  by  charter  or  royal  grant,  may  all  be 
lost  by  the  operation  of  the  negative  prescription  {MUler  v.  Storiej  June 
15, 1757,  M.  10,738  ;  Magi,  of  Linlithgow  v.  Mitchell^  June  20, 1822,  1  S- 
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Shorter  6.  A  shorter  negative  prescription  is  introduced  by  sta- 

prescription,     tute  in  certain  rights  and  debts.     Actions  of  spuilzie,  ejection, 
Qgj         "  and  others  of  that  nature,"  must  be  pursued  within  three 
years  after  the  commission  of  the  fact  on  which  the  action 
Prescription  of  is  founded,  by  1579,  c.  81.     As  in  spuilzies  and  ejections,  the 
ejw^n.*^*^     pursuer  was  entitled,  in  odium  of  violence,  to  a  proof  by  his 
own  oath  in  litem,  and  to  the  violent  profits  against  the  de- 
fender, that  statute  meant  only  to  limit  these  special  privi- 

515).  In  general,  where  there  is  a  grant  of  levying  dues  within  a  certain 
range  either  of  river  or  territory,  the  exercise  of  the  right  at  any  one  point 
preserves  the  grant  over  the  whole,  and  the  right  does  not  fall  by  the 
negative  prescription  (Mags,  of  Edinburgh  v.  Scottf  June  10, 1836,  14  S. 
922  ;  Mags,  of  CampbeUon  v.  GalbraUh,  Dec.  14, 1844,  7  D.  220).  But  if 
there  be  not  only  a  non-umge  to  levy^  but,  as  in  the  LirUithgoto  case,  a  con- 
trary open  and  uninterrupted  practice*  on  the  part  of  the  public,  or  the 
proprietor  of  the  lands,  to  use  the  shore  at  that  place  for  shipping  or 
landing  goods  without  payment,  this  will  infer  dereliction  at  the  par- 
ticular point  where  this  contrary  use  has  prevailed  (see  Dundee  Harbour 
Trs,  V.  Dougaly  Nov.  14, 1848, 11  D.  6, 1464,  aff.  1  S.  660).  The  contiaiy 
possession  in  these  cases  is  not  of  the  nature  of  positive  prescription,  for 
it  does  not  proceed  on  written  title  at  all.  It  is  simply  positive  acts 
inconsistent  with  any  other  view  than  that  of  the  loss  of  right  by  the 
negative  prescription  on  the  part  of  the  holder  of  the  grant** — Monu 
But  although  the  negative  prescription  cannot  be  pleaded  directly 
against  a  right  of  heritable  property,  it  does  not  follow  that  the  person 
against  whom  it  cannot  be  pleaded  must  succeed  in  his  claim.  Its  use 
is  "  in  trying  the  validity  of  competing  progresses,  and  in  getting  rid  of 
various  objections  which  might  otherwise  have  been  competent  For 
example,  A  dispones  to  B,  B  to  C,  and  so  on.  One  of  these  dispositions 
is  objected  to  on  the  ground  of  forgery,  or  because  it  was  impetrated  by 
force  or  fraud.  All  these  objections  are  cut  off  by  the  negative  prescrip- 
tion. For  although  exceptions  founded  on  ex  fa,cie  nullities, — e.g.y  that 
the  deed  is  not  subscribed,  or  is  tested  by  only  one  witness, — are  not 
barred,  yet  all  objections  not  appearing  ex  facie  on  the  deed  are 
eflPectually  cut  oflf  by  the  negative  prescription"  (Cubbison  v.  Hydop^ 
Nov.  29,  1837, 16  S.  112,  per  Lord  Corehouse  ;  Ersk.  Inst  iii  7, 9  ;  Paid 
v.  Reid,  Feb.  8,  1814  ;  E.  Dundanald  v.  Boyes"  Trs.,  May  12,  1836,  14  S. 
737  ;  Paton  v.  DrysdaJey  1725,  M.  10,700  ;  Shepherd  v.  Grant's  Trs.,  Jan. 
24,  1844,  (J  D.  464,  afl*.  July  21,  1844,  (>  BelPs  App.  153).  Practically, 
almost  every  right  or  claim  which  has  been  allowi'd  to  lie  over  without 
being  insisted  in  for  forty  yeai*s  from  the  time  when  it  became  exigible, 
is  held  to  be  extinguished  and  discharged  by  this  jirescription  {Barns  v. 
Barnsy  March  5,  1857,  19  1).  (VZO  ;  Allan  v.  Brandcr,  March  8,  1839,  1 
D.  678,  air.  March  7,  1842,  1  Bell's  App.  107  ;  Bell's  Pr.  G08). 
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leges  by  a  three  years*  prescription,  without  cutting  ofiF  the 
right  of  action,  where  the  claim  is  restricted  to  simple  resti- 
tution {Hay  V.  Kerr,  March  16,  1627,  M.  12,131).(gr)  Under 
the  general  words  "  and  others  of  that  nature,"  are  compre- 
hended all  actions  where  the  pursuer  is  admitted  to  prove 
his  libel  by  his  own  oath  m  liteTYi. 

6.    Servants'    fees,   house-rents,    men's    ordinaries    (i.6,  Prescription'of 
money  due  for  board),  and  merchants'  accounts,  fall  under  JI^^J^^^^' 
the  triennial  prescription,  by  1579,  c.  83.     There  is  also  aj^^^^*"*** 
general  clause  subjoined  to  this  statute,  of  "  other  the  like 
debts,"  which  includes  alimentary  debts  {Hamilton  v.  Lady 
Ch'Tniston,  July  25,  1716  M.  ll,100),(/t)  wages  due  to  work- 


(17, 18) 


(g)  And  ordinary  damages  (Inst.,  L  c). 

(h)  "  This  does  not  apply  to  the  aliment  of  natural  children,  as  such 
claims  arise  ex  debUo  naturally  and  not  ex  contractu  {Huymsan  v.  Wettwood^ 
Feb.  26, 1842,  4  D.  833).  The  Act  applies  also  to  the  accounts  of  surgeons 
and  apothecaries  (Inst.  L  c);  of  a  clerk  in  a  submission  {Farqvharson  v. 
L.  Advocate,  1755,  M.  11,108) ;  of  an  advocate's  clerk  for  fees  {Fortune^s 
Exrs,  V.  Smith,  March  31,  1864, 2  Macph.  1005) ;  of  a  surveyor  {Stevenson 
V.  Kyle,  Feb.  13,  1850,  12  D.  673)  ;  of  an  engraver  employed  to  prepare 
Parliamentary  plans  of  a  proposed  railway  {Johnston  v.  Scott,  Jan.  18, 
1860,  22  D.  393)  ;  but  not  to  the  account  of  charges  of  an  engineer  or  of 
a  railway  contractor  for  going  to  London  to  give  evidence  in  favour  of  a 
bill  (Blackadder  v.  Milne,  March  4, 1851, 13  D.  820).  It  has  also  been 
held  to  apply  to  the  case  of  a  single  purchase  of  goods.  '  The  distinction,' 
says  the  Lord  Ordinary  (Kinloch),  whose  judgment  was  acquiesced  in, 
'  lies  in  the  character  of  the  transaction,  not  in  the  number  of  the  furnish- 
ings ;  though  in  settling  the  category  to  which  the  claim  belongs  it  may 
be  very  material  that  only  one  furnishing  took  place '  {Oobbi  v.  Lazzcuroni, 
March  19,  1861,  21  D.  801).  Attempts  have  been  made  to  extend  the 
term  '  merchants'  compts,'  to  an  accounting  between  agent  and  principal, 
as  in  the  case  of  M'Kinlay  v.  M'Kinlay  (Dec.  11,  1851,  14  D.  162)  ;  but 
these  have  been  discountenanced.  Lord  Fullerton  said  *  the  Court  had 
gone  far  enough  already  as  to  the  operation  of  the  statute.  Every  one 
knows  that,  according  to  the  phraseology  of  the  statute,  merchants' 
accounts  are  something  very  different  from  mercantile  accounts.  A 
merchant,  in  Scottish  phrase,  is  a  dealer  or  shopkeeper  ;  a  person  who 
sells  articles  generally  from  day  to  day  on  credit,  but  on  short  credit.  It 
is  to  such  debts,  or  debts  of  an  analogous  kind,  that  the  statute  applies- 
But  to  hold  it  applicable  to  mercantile  accounts  would  be  to  subject  to  the 
operation  of  the  statute  every  account-current  among  merchants  ;  nay 
every  banker's  account,  though  nothing  but  payments  and  advances  of 
money  entered  into  it.' " — Mom.  (See  Dickson  on  Evidence,  §  485,  ei  seq). 
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men  (Bayne  v. ,  Dec.  21, 1692,  M.  11,092),  and  accounts 

due  to  writers,  agents,  or  procurators  {SoTamervM  v.  Muir- 
heacPs  Execra.,  Dec.  16,  1675,  M.  11,087).  These  debts  may, 
by  this  Act,  be  proved  after  the  three  years,  either  by  the 
writing(i)  or  oath(A;)  of  the  debtor ;  so  that  they  prescribe 
only  as  to  the  mean  of  proof  by  witnesses ;  but  after  the  three 
years  it  behoves  the  creditor  to  refer  to  the  debtor's  oath  not 
only  the  constitution  but  the  subsistence  of  the  debt  (  White 
V.  Spence,  1683,  M.  11,065) ;  for  the  debtor  s  oath  that  a  debt 
once  existed,  unless  it  contains  also  an  acknowledgment 
that  it  is  still  due,  cannot  be  said  to  prove  the  debt  in  terms 
of  the  statute.(i)  In  the  prescription  of  house  rents,  ser- 
vants' fees,  and  alimony,  each  term's  rent,  fee,  or  alimony, 


(i)  The  writing  need  not  be  formally  authenticated,  but  most  show 
the  subsistence  of  the  debt  after  the  termination  of  the  three  years 
(Inst.  1.  c.  ;  Bell's  Com.  i.  333).  '^  The  writing  need  not  contain  an 
express  admission  of  the  debt  if  it  be  the  fair  inference  from  the  writ- 
ing ;  of  which  there  is  a  remarkable  instance  in  the  case  of  Mticandnw 
y.  Hunter  (June  13,  1851,  13  D.  1151).  Admissions  made  by  the  debtor 
in  judicial  proceedings  of  constitution  of  the  debt  have  been  held  equi- 
valent to  writ  or  oath,  if  clearly  indicating  that  the  debt  existed,  and  was 
unpaid  {Ritchie  v.  Little,  Jan.  14,  1836,  14  S.  216)."— Mora. 

(jfc)  "  The  chief  questions  which  occur  in  cases  of  reference  to  oath 
under  this  prescription,  as  under  the  sexennial,  are  with  reference  to 
extrinsic  or  intrinsic  qualities, — i.e.,  whether  certain  qualities  annexed 
to  the  admissions  contained  in  the  oath  can  be  regarded  as  intrinsic,  and 
so  amounting  to  a  statement  of  pa}rment  or  satisfaction,  or  whether  they 
are  extrinsic,  and  do  not  go  to  the  extinction  of  the  debt,  but  only  form 
the  foundation  for  a  counter-claim.  When  examined  on  reference  to 
oath  the  defender  cannot  shelter  himself  under  a  general  denial  of 
resting-owing.  He  must  answer  all  pertinent  interrogatories  specially ; 
and  if  these  resolve  into  an  admission  of  the  constitution  of  the  debt, 
but  coupled  with  a  statement  that  it  has  been  settled,  not  by  payment 
but  by  compensation,  or  in  some  other  form,  this  is  regarded  as  an 
extrinsic  quality,  which  is  not  sufficient  to  elide  the  prescription.  An 
averment  that  the  money  was  received  not  in  loan  but  as  a  donation,  or 
to  extin^^uish  a  debt  previously  due  to  the  deponent,  or  that  the  goods 
were  not  fiiniislie<l  on  the  defenders  credit,  substantially  implies  that 
the  debt  was  never  constituted." — Moir. 

(/)  The  statute  rests  "  upon  i)lain  reasons  of  policy  and  expediency  in 
requiring  that,  unless  the  creditor  means  to  rest  his  whole  case  upon  the 
writ  or  oath  of  the  debtor,  he  must  bring  his  action  within  the  three 
years." — Per  L.  Rutherfurd  in  Cullm  v.  Smcalf  infra.      The  statute 
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runs  a  separate  course  of  prescription  ;  so  that,  in  an  action 
for  these,  the  claim  will  be  restricted  to  the  arrears  incurred 
within  the  three  years  immediately  before  the  citation  {Rosa 
V.  M.  of  Salton,  Feb.  12, 1680,  M.  11,089 ;  Fergusson  v.  Muir, 
Jan.  14,  1737,  M.  11,103).  But  in  accounts  prescription  does 
not  begin  till  the  last  article ;  for  a  single  article  cannot  be 
called  an  account  {Sorwmervell  v.  MuirhecuTs  Execrs.,  Dec. 
16,  1675,  M.  ll,087).(m)  The  currency  of  an  account,  the 
first  part  of  which  was  furnished  to  a  person  deceased,  is 
preserved  in  a  question  with  the  heir  by  new  furnishings 
within  the  three  years  to  that  heir;  because  hceres  eat 
eadem  persona  cum  defancto  (Graham  v.  L.  Stonebyres, 
Feb.  26,  1670,  M.  ll,086).(n)      Actions  of  removing  must  Pr«»cription  of 

removings. 


creates  no  presumption  either  of  dereliction  or  payment,  although  in  0-^) 

some  cases  it  may  proceed  on  a  presumption  of  payment ;  in  others,  on 
the  footing  that  some  of  the  debts  to  which  it  applies  were  not  the 
proper  subjects  of  accounting  at  all,  but  were  settled  at  the  time.    There 
has,  indeed,  been  a  current  of  opinion  down  to  a  very  recent  time  in 
favour  of  the  theory  that  the  application  of  the  statute  depends  on  a 
presumed  payment  of  the  debt.     It  was  decided,  however,  in  Alcoch  v. 
EoMon,  Dec.  20,  1842,  5  D.  357,  that  when  a  defender  pleads  this  statute 
it  is  not  necessary  to  aver  payment  of  the  debt,  a  general  denial  of 
resting-owing  being  involved  in  the  statutory  defence.    As  a  logical 
consequence  of  this  decision,  the  construction  put  upon  the  statute  by 
Professor  Bell  (Pr.  632X  and  in  Auld  v.  Aikman  (July  7,  1842,  4  D. 
1487),  and  apparently  supported  by  a  series  of  earlier  cases,  was  after- 
wards held  to  be  erroneous ;  and  it  was  decided  that,  even  when  action 
is  brought  against  the  debtor's  heir,  both  the  constitution  and  the  sub- 
sistence of  the  debt  must  be  established  by  the  writ  or  oath  of  the 
defender,  and  that  whether  the  ancestor  died  before  or  after  the  end 
of  the  three  years.     **  The  statute  excludes  all  considerations  but  the 
simple  element  of  dates  ;"  and  its  construction  is  "  not  affected  by 
applying  to  it  certain  presumptions  of  payment  or  of  non-payment, 
which  it  is  said  various  states  of  the  facts  may  raise"  (Per  L.  J.-C. 
Hope  in  CvMen  v.  Smeal^  infra)  ; — e.g.,  if  the  debt  was  not  paid  at  the 
death  of  the  contractor,  no  presumption  of  non-payment  thereafter 
arises,  but  the  pursuer  must  still  prove  resting-owing ;  nor  does  the 
executor's  oath  that  he  knows  nothing  of  the  matter  entitle  him  to 
decree  for  payment  (Cullen  v.  Smeal,  July  12, 1853,  15  D.  868). 

(m)  See  supra,  §  6,  note  (h). 

(n)  On  the  contrary,  it  is  fixed  that  death  closes  accounts,  and  that 
furnishings  made  to  a  representative  commence  a  new  account  (Keniudy 
V.  M'DouaUy  1741,  M.  11,089,  5  B.S.  710 ;  Bell's  Com.  L  332).    "The 
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also  be  pursued  within   three  years  after  the  warning,  by 
1789,  c.  82.(o) 
Prescription  of        7.  Reductions  of  erroneous  retours,  and  actions  of  error 
proce«8ei"of      against  the   inquest,  did   prescribe   if  not  pursued  within 
^'™'^'  three  years  after  the  service,  by  1494,  c.  57 ;  which  term  is 

lengthened  to  twenty  years  as  to  the  reduction  of  retours, 
by  1617,  c.  13.  This  last  has  the  appearance  of  a  declaratory 
statute,  as  if  the  former  had  only  meant  to  save  the  inquests 
from  processes  of  error,  and  not  to  cut  off  the  right  of  reduc- 
tion by  the  triennial  prescription ;  but  it  does  both  in  express 
words.  And  therefore  the  last  Act  contains  a  special  clause, 
that  those  who  had,  before  the  date  of  it,  acquired  right  to 
lands  from  persons  retoured  thereto,  shall  enjoy  their  rights 
as  the  law  then  stood.  It  statutes,  in  general,  that  all 
erroneous  retours  shall  be  free  from  challenge  after  twenty 
years ;  and  so  is  not  to  be  confined,  as  Sir  Geo.  Mackenzie 
conjectures  in  his  observations  upon  it,  to  the  competition  of 
different  kinds  of  heirs  between  themselves,  6.gr.,  between  an 
heir  of  line,  and  an  heir  of  tailzie.(«) 

iloctriDe  of  the  continuity  of  the  account  as  a  unum  quid  has  been 
carried  to  this  length,  that  where  a  law-agent  had  six  different  accounts 
against  his  employer  for  different  pieces  of  business,  the  whole  was 
regarded  as  one  account,  against  which  prescription  could  only  com- 
mence from  the  article  of  the  latest  date  {Elder  v.  HamUton,  May  15, 
1833,  11  S.  591). 

(o)  I.e.,  within  three  years  after  the  term  at  which  the  tenant  is 
required  to  remove  (Inst  1.  c). 

(p)  The  opinion  of  Sir  George  Mackenzie  here  referred  to  is  retracted 
in  a  Supplemental  Note  to  the  Obs.  (see  Works,  L  379,  443).  This  pre- 
scription operates  in  favour  of  persons  claiming  as  heirs  of  provision  as 
well  as  heirs  of  line  (Neihon  v.  Cochrane' s  Reprs,,  Jan.  17,  1837,  16  S. 
365,  aff.  March  19,  1840,  1  Rob.  82  ;  Campbell  v.  Campbell,  Jan.  25, 
1848,  10  D.  461).  It  is  a  complete  protection  to  one  served  lieir  against 
"  another  person  claiming  only  to  be  heir.  But  the  heir  may  be  dis- 
turbed by  any  person  wlio  comes  in  with  a  stronger  title  than  that  of 
mere  luiirsliip." — Ptr  L.  Cotteiiliam,  C,  in  Neihon  v.  Cochraue,  suprn. 
lUit  this,  like  other  prescripli(»iis,  "does  not  cover  delects  tliat  appe4ir 
upon  tile  face  of  the  writin^j  n]ion  wliich  i)re?cri])tion  is  pleaded,"  V.c,  the 
retour, — «.r/.,  if  the  retour  itself  show  that  the  person  assumed  to  lit- 
served  heir  was  not  leally  heir  nf  the  jn-rson  last  in  the  right  {FnUarton 
v.  Jlawilfou,  Feb.  12,  1824,  2  S.  G98,  aff.  June  20,  1825,  1  W.  &  S.  410). 

Service  is  no  h>n<n*r  necessary  to  the  vestiu''  of  a  ri^lit  by  succession. 
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8.  Ministers'  stipends  and  multures  prescribe  in  five  Preieripfcum  of 
years  after  they  are  due ;  and  arrears  of  rent  (or  maills  and  stiponcU,  mul- 
duties)  five  years  after  the  tenant's  removing  from  the  lands,  ^^"^^^^^ 
by  1669,  c.  9.  Stipends  due  during  a  vacancy,  though  they 
are  not  included  in  the  strict  letter  of  this  Act,  have  been 
found  to  fall  under  the  spirit  of  it  (Gloag  v.  M'Intosh,  1753, 
M.  11,063,  Elch.  "Stipend,"  8);  because  the  favour  of  the 
debtor  is  equally  strong  in  both.  As  the  prescription  of 
maills  and  duties  was  introduced  in  favour  of  poor  tenants, 
that  they  might  not  suffer  by  neglecting  to  preserve  their 
discharges,  a  proprietor  of  lands  subject  to  a  liferent,  who 
has  obtained  a  lease  of  all  the  life-rented  lands  from  the  life- 
renter,  is  not  entitled  to  plead  it  {Murray  v.  Trotter,  Dec.  9, 
1709,  M.  11,054);  nor  a  tacksman  of  one's  whole  estate, 
who  had,  by  the  lease,  a  power  of  removing  tenants  (i. 
Carjin,  July  20, 1733,  n.T.).(£)  By  the  same  statute,  bargains  of  barsaiiu  of 
concerning  moveables,  or  sums  of  money  which  are  proveable 
by  witnesses,  prescribe  in  five  years  after  the  bargain.  Under 
these  are  included  sale,  locations,  and  all  other  consensual 
contracts,  to  the  constitution  of  which  writing  is  not  neces- 
sary, (r)  But  all  the  above-mentioned  debts  contained  in  the 
statute  may,  after  the  five  years,  be  proved,  either  by  the 
oath  or  the  writing  of  the  debtor ;  of  which  above,  §  6.(«)    By 

but  the  right  of  any  one  succeeding  to  heritage  as  heir  may  be  chal- 
lenged within  twenty  years  from  the  date  of  infeftment  by  any  one  who 
could  have  challenged  the  heir's  service.  This  prescriptive  period  runs 
from  the  date  of  entering  into  actual  possession,  if  that  be  more  recent 
than  the  infeftment  (37  &  38  Vict.  c.  84,  §  13). 

(q)  See  Nisbet  v.  Baikie,  1729,  M.  11,059.  This  is  incorrect,  the  deci- 
sion referred  to  appearing  to  relate  to  a  tack  of  "  the  maills  and  duties  " 
of  the  estate.  The  statute  applies  to  a  proper  tack  of  the  estate  {Fairholm 
V.  Liviiigstone,  1825,  M.  11,058).  This  prescription  is  barred  by  a  seques- 
tration for  rent  past  due  (Bogg  v.  LoWy  June  13,  1 826,  4  S.  702) ;  or  by 
pleading  compensation  in  respect  of  the  rents  against  a  claim  by  the 
tenant  within  the  five  years  {McDonald  v.  Jackiony  Nov.  21, 1826, 5  S. 
28)  ;  but  not  by  a  sequestration  currenU  termino  {Cochrane  v.  Ferguson^ 
Jan.  15,  1830,  8  S.  324).  It  may  be  pleaded  by  the  tenant's  cautioner 
{Duffy.  Innes,  1771,  M.  11,059). 

(r)  E.  Soutkesk  v.  Reddy,  1682,  M.  11,066, 12,326  ;  Hunter  v.  Thomton, 
June  29,  1843,  5  D.  1285. 

(«)  As  in  the  triennial  prescription,  both  the  constitution  and  subsist- 
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and  of  arrest-  this  Act,  also,  a  quinquennial  prescription  is  established  in 
arrestments,  whether  on  decrees  or  depending  actions.  The 
first  prescribe  in  five  years  after  using  the  arrestment ;  and 
the  last  in  five  years  after  sentence  is  pronounced  on  the 
depending  action.(Q 

9.  No  person  binding  for  or  with  another,  either  as  cau- 
tioner or  co-principal,  in  a  bond  or  contract  for  a  sum  of 
money,  continues  bound  after  seven  years  from  the  date  of 
the  bond,  provided  he  has  either  a  clause  of  relief  in  the 
bond  or  a  separate  bond  of  relief,  intimated  to  the  creditor 
at  his  receiving  the  bond  (1695,  c.  5).(u)     But  the   Act 


limitatioxi  of 

oaationary 

engagement!. 

(22-24) 


ence  of  the  debt  muBt  after  the  five  years  be  proved  by  the  writ  or  oath 
of  the  alleged  debtor  {CampbeU  v.  Qrierton,  Jan.  15,  1848, 10  D.  361). 

{t)  Arrestments  now  prescribe  in  three  years.  Arrestments  used  on  a 
future  or  contingent  debt  prescribe  in  three  years  from  the  time  when 
the  debt  becomes  due,  or  the  contingency  is  purified  (1  &  2  Vict  c  114, 
§  22).  Arrestments  on  the  dependence  for  debts  of  or  under  £^  68.  8d, 
subsist  only  for  three  months  (1  Vict,  c  41,  §  6).  Inhibition  prescribes 
in  five  years,  but  may  be  renewed  (see  «ifpra,  II.  xL  8). 

(tt)  Where  a  i)arty  is  bound  expressly  as  cautioner,  he  can  plead  the 
statute  though  there  be  neither  clause  nor  intimated  bond  of  relief  (Bot$ 
V.  Craigie,  1729,  M.  11,014 ;  YuiOe  v.  ScoU,  Nov.  28,  1827,  6  S.  137,  aff. 
Sep.  15,  1831,  5  W.  &  S.  436,  8  S.  485).  «  When  the  ckuse  of  relief 
does  not  appear  on  the  face  of  the  bond,  but  is  contained  in  a  separate 
writing,  it  has  been  ruled,  somewhat  harshly  as  it  must  appear  to  us, 
that  the  creditor's  private  knowledge  of  the  existence  of  such  a  bond  of 
relief  is  not  sufficient  to  entitle  the  cautioner  to  plead  the  benefit  of  the 
statute  {Bdl  v.  Herdman,  Feb.  14,  1727,  M.  11,039)  ;  though  where  the 
creditor  himself  was  the  writer  of  the  bond  of  relief  and  a  witness  to  its 
execution,  this  was  held  sufficient  without  formal  intimation  (APBankin 
V.  Schaw,  Feb.  24,  1714,  M.  11,034).  It  is  not  easy  to  reconcile  these 
decisions.  If  intimation  be  a  statutory  requisite,  the  last  of  these  ded- 
sions  was  wrong ;  if  it  be  not,  and  equipollents  are  in  any  case  admissible, 
private  knowledge  by  the  creditor  should  be  sufficient  to  bar  him  per- 
$(m<di  exceptions  from  pleading  the  want  of  an  intimated  bond  of  re- 
lief.**— Mora.  The  correctness  of  the  judgment  in  WRanhin  v.  Sckaw 
was  doubted  in  Drysdale  v.  Johnsiotic  (Jan.  25,  1838),  1  D.  409,  and 
effect  was  refused  to  private  knowledge  coupled  with  the  fact  that 
letters  of  relief  by  the  principal  to  the  two  co-obligants  were  drawn 
up  by  the  same  agent  who  acted  for  the  creditor  in  the  transaction. 
The  true  principle  seems  to  be,  as  there  stated  by  Lord  Gillies,  that  the 
creditor's  private  knowledge  that  some  of  the  co-obligants  are  cautioners, 
and  have  certain  rights  of  relief  in  a  question  with  the  principal  obli- 
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declares  that  all  diligence  used  within  the  seven  years 
against  the  cautioner  shall  stand  good.(a;)  As  this  is  a 
public  law,  intended  to  prevent  the  bad  consequences  of  rash 
engagements,  its  benefit  cannot  before  the  lapse  of  seven 
years  be  renounced  by  the  cautioner  (NorHe  vi  Porterfidd, 
Feb.  19,  1724,  M.  ll,013).(y)  As  it  is  correctory,  it  ^l^^^JI^^ 
strictly  interpreted.(;g)  Thus,  bonds  bearing  a  mutual  clause  "'^•'^P'®'®^ 
of  relief  pro  raid  fall  not  under  it  {BaZlantyne  v.  Muir, 
Jan.  21,  1708,  M.  11,010) ;  nor  bonds  of  corroboration  (Scott 
V.  Rutherford,  1715,  M.  11,012;  Lady  Henr.  Gordon  v. 
Tyrie,  1748,  M.  11,025);  nor  obligations  where  the  condition 

gant,  cannot  in  the  least  impair  his  own  right,  seeing  that  he  has  (as  in 
the  case  of  a  cash-credit  bond)  taken  all  the  obligants  expressly  bound 
as  principals  to  him.  Farther,  '*  to  give  a  cautioner  the  right  to  plead 
the  statutory  limitation,  not  only  must  his  cautionary  character  appear, 
but  he  must  be  bound  in  one  and  the  same  obligation  with  the  prin- 
cipal debtor.  Accordingly,  if  the  cautionary  obligation  is  undertaken 
by  a  separate  writing,  even  though  of  the  same  date  with  the  obligation 
of  the  principal  debtor,  the  case  does  not  fall  within  the  statute  {Howi- 
son  V.  Haidson,  Dec.  8,  1784,  M.  11,030;  Tait  v.  WUson,  Dec  8,  1836, 
15  S.  221,  aflf.  July  21,  1840,  1  Rob.  137).*'--MoiR. 

{x)  It  is  fixed  (contrary  to  Inst.  1.  c.)  that  the  obligation  may  be  con- 
tinued beyond  the  seven  years,  also  by  renewal,  or  corroboration,  or  by 
such  negotiations  for  that  purpose  as  bar  the  plea  on  the  statute ;  or  it 
seems  by  decree  within  the  seven  years  (Bell's  Pr.  603,  and  cases  cited). 
"  The  effect  of  interruption  by  decree  or  diligence  is  only  to  preserve  to 
the  creditor  his  claim  against  the  cautioner  for  the  debt,  with  such  in- 
terest as  shall  have  fallen  due  within  the  seven  years"  (Bell's  Pr. 
603 ;  Com.  ii.  358 ;  Irving  v.  Copland,  1752,  M.  11,043,  Elch.  « Cau- 
tioner," 21.). 

(y)  This  is  very  doubtful  (see  L.  Kilkerran  in  Wallaet  v.  Campbell^ 
1749,  M.  11,026 ;  and  L.  Eldon  in  Douglas  Heron  ^  Co.  v.  Biddick,  1800, 
4  Pat.  133  ;  1792,  M.  11,032).  Certainly  a  separate  renunciation  or  pro- 
mise to  pay  is  effectuaL  As  this  limitation  extinguishes  the  obligation, 
and  does  not  merely  limit  the  mode  of  proof  as  the  other  short  prescrip- 
tions (Inst.  §  24),  pajrment  of  interest  after  the  seven  years  does  not 
perpetuate  it.  Such  a  payment  being  made  in  error  may  be  recovered 
by  the  cautioner  (Carrick  v.  Carse,  1788,  M.  2931 ;  YuUle  v.  Scott,  Feb.  9 
1830,  8  S.  485,  aff.  Sep.  15,  1831,  5  W.  &  S.  436). 

(z)  This  principle  of  construction  is  repudiated  {Monteith  v.  PaUiion, 
Dec.  3,  1841,  4  D.  161  ;  Shaw's  Bell's  Com.  278)  ;  and  the  cases  cited  as 
illustrations  of  it  were  really  decided  on  the  ground  that  they  were  not 
within  the  terms  of  the  Act. 
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is  not  purified  or  the  term  of  payment  not  come  within  the 
seven  years,  because  no  diligence  can  be   used   on   these 
(Barthvrick  v.  Crawfurd,  1715,  M.  11,008).    The  statute  ex- 
cludes all  cautionries  for  the  faithful  discharge  of  offices; 
these  not  being  obligations  in  a  bond,  or  contracts  for  sums 
of  money.     And  practice  has  denied  the  benefit  of  it  to  all 
Preicription  of  judicial  cautioners,  as  cautioners  in  a  suspension,  (a)    Actions 
Moonnis.         of  count  and  reckoning,  competent  either  to  minors  against 
(26)        their  tutors  or  curators,  or  vice  versd,  prescribe,  by  1696,  a  9, 
in  ten  years  after  the  minority  or  death  of  the  minor.(6) 
P^MOTptioii  of       10.  By  the  before  cited  1669,  c.  9,  holograph  bonds,  mis- 
wi^^         sive  letters,  and  books  of  account  not  attested  by  witnesses, 
(26, 27)      prescribe  in  twenty  years,  unless  the  creditor  shall  thereafter 
prove  the  verity  of  the  subscription  by  the  debtor  s  oath.(c) 
It  is  therefore  sufficient  to  save  from  the  effect  of  this  pre- 
scription that  the  constitution  of  the  debt  be  proved  by  the 
party's  oath  after  the  twenty  years ;  whereas  in  stipends, 
merchants'  accounts,  &c.,  not  only  the  constitution  but  the 
subsistence  of  the  debt  must  be  proved  by  writing  or  the 

(a)  Gallie  v.  Ross,  March  4,  1836,  14  S.  647  (cautioner  in  a  confirma- 
tion not  entitled  to  plead  limitation)  ;  so  a  cautioner  for  a  composition 
in  bankruptcy  is  not  entitled  to  the  benefit  of  the  statute  {Cuthberisoih 
V.  Lyon,  May  23, 1823, 2  S.  291).  Cautioners  for  a  composition  in  bank- 
ruptcy are  only  liable  for  two  years  after  the  deliverance  approving  of  the 
composition  to  creditors  who  do  not  produce  their  oaths  as  creditors  till 
after  their  deliverance  (19  &  20  Vict,  c  79,  §  144).  An  illiquid  debt,  or 
one  not  payable  within  the  seven  years,  does  not  fall  under  the  Act 
(Anderson  v.  Wood,  May  25,  1821,  1  S.  31 ;  CuMeHson  v.  Lyon,  cxL; 
Kerr  v.  Bremner,  March  5, 1839, 1  D.  618,  aff.  May  9, 1842, 1  Bell's  App. 
280) ;  nor  a  bond  executed  and  having  its  place  of  performance  in  a 
foreign  country,  on  the  ground  that  the  limitation  in  tliis  Act  is  a  quali- 
fication of  the  terms  of  the  contract,  and  cannot  be  imported,  as  a  foreign 
prescription  of  the  same  kind  would  be,  into  a  contract  entered  into  with 
reference  to  the  law  of  that  country  {Alexander  v.  Badenachj  Dec  23, 
1843,  6  D.  323).  The  Act  does  not  apply  to  mercantile  guarantees  (Bell's 
Com.  i.  358),  or  to  the  acceptance  of  a  bill  "  as  i«ecurit y  "  {i:>har2)  v.  Harveyy 
"SL  App.  "  Bill  of  Excli.,"  11:1). 

(6)  Gowans  v.  Oswald,  Dec.  1(5,  1831,  10  S.  144. 

(c)  The  Act  says  *'the  defemler's  oatli,"  comi)ieliendiii;4  not  only  the 
original  granter  but  his  heir;  and  the  proof  required  is  of  "tlif  verity  of 
the  saids  holograph  bon<l9  and  letters  and  sul)scriptions  in  the  cunipt- 
books"(8ee  GraJuim  v.  Cochran,  1725,  M.  10,J)i)2). 
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debtor  s  oath  after  the  term  of  prescription.  Some  lawyers 
extend  this  prescription  of  holograph  writings  to  all  obliga- 
tions for  sums  not  exceeding  £100  Scots  which  are  not  at- 
tested by  witnesses;  because,  though  these  are  in  practice 
sustained,  notwithstanding  the  Act  1540,  c.  117,  yet  they 
ought  not  to  have  the  same  duration  with  deeds  attested  by 
witnesses.(ci)  Though  in  the  short  prescriptions  of  debts  the 
right  of  action  is  for  ever  lost  if  not  exercised  within  the 
time  limited,(e)  yet  where  action  was  brought  on  any  of  those 
debts  before  the  prescription  was  run,  it  subsisted  like  any 
other  right  for  forty  years.  As  this  defeated  the  purpose  of 
the  Act  establishing  these  prescriptions,  all  processes  upon 
warnings,  spuilzies,  ejections,  or  arrestments  of  or  for  payment 
of  the  debts  contained  in  the  Act  1669,  c.  9,  are,  by  the  said 
Act,  joined  with  1685,  c.  14,  declared  to  prescribe  in  five 
years  if  not  awakened  within  that  time  (see  iv.  ],  §  33). 

11.  Certain  obligations  are  lost  by  the  lapse  of  less  than  Extinction  of 
forty  years  without  the  aid  of  statute,  where  the  nature  of  Jj^,^^*''^ 
the  obligation  and  the  circumstances  of  parties  justify  it.(gr)         .^. 

{d)  The  Act  is  directed  against  writings  "  pursued  for,'*  and  seems  not 
to  affect  documents  used  to  instruct  a  defence,  unless  perhaps  in  the  case 
of  compensation  (Dickson  on  Evid.  416).  It  extends  to  all  holograph 
writings  on  which  an  obligation  can  be  founded  {Mowat  v.  Banks^  July 
1,  1856, 18  D.  1093,  Bell's  Pr.  590).  The  operation  of  the  prescription  is 
excluded  by  action  raised  withui  the  twenty  years  {Simpson  v.  Browny 
1792,  Bell's  8vo  Ca.  380) ;  and  probably  by  any  acts  inferring  a  personal 
exception  against  the  defender  pleading  the  rule,  such  as  payment  of  in- 
terest, or  recognition  of  the  writing  after  the  twenty  years  (More's  Notes, 
271  ;  Dickson  on  Evidence,  417) ;  or  proceeding,to  plead  on  the  merits  of 
an  action  brought  upon  the  writing,  and  omitting  to  state  a  plea  on  the 
statute  at  the  proper  time  {Wyse  v.  Wyse^  July  2,  1847,  9  D.  1405). 

(e)  The  short  prescriptions  do  not  in  general  cut  off  the  right  of  action, 
but  merely  limit  the  creditor  as  to  his  mode  of  proof.  The  septennial 
prescription  of  cautionary  obligations,  and  the  prescription  of  arrestments, 
are  the  only  short  prescriptions  respecting  debt  where  the  right  of  action 
is  cut  off. 

{g)  Though  the  illustration  here  given  of  the  extinction  of  rights  by 
t4icitumity  is  less  appropriate  than  it  was  when  Erskine  wrote,  the  prin- 
ciple itself  has  often  been  applied.  L.  Glenlee  says — "  In  questions  of 
delay  in  the  bringing  forward  of  claims,  there  is  a  great  difference  between 
claims  constituted  by  writing,  however  inibrmal,  and  those  other  claims 
which  arise  out  of  facts  and  circumstances  which  may  occur  ;  and  it  does 


464  OF  PRESCRIPTION.  [B.  HI. 

Thus  bills  which  are  not  intended  for  lasting  securities, 
produce  no  action  where  the  creditor  has  been  long  silent, 
unless  the  subsistence  of  the  debt  be  proved  by  the  debtor's 
oath;  but  the  precise  time  is  not  fixed  by  practice  (^Wallace 
V.  Lees,  1749,  M.  1631 ;  Hamilton  v.  Hamilton,  1757,  M. 
1636).(A)     Thus,  also,  a  receipt  for  bills  granted  by  a  writer 

not  appear  that  where  there  are  opportunities  of  settling  such  claims  as 
the  latter  they  are  to  last  for  forty  years.  I  suspect  the  statute  of  pre- 
scription had  reference  to  written  claims "  {CuUen  v.  WemysSj  Nov.  16, 
1838,  1  D.  32).  Silence,  however, "  in  itself  is  not  taciturnity.  In  order 
to  found  the  plea,  the  relation  of  the  parties  and  the  whole  surrounding 
circumstances  must  be  considered,  and  unless  these,  coupled  with  silence, 
are  sufficient  to  infer  a  presumption  of  pa3rment,  satisfaction,  or  abandon- 
ment, there  is  no  ground  for  the  plea."  (Per  L.  J.-C.  Inglis  in  Mancrieff 
V.  Waugh,  Jan.  11, 1859, 21  D.  216  ;  see  Thomson  v.  Smith,  Dec  8, 1849, 
12  D.  276 ;  Gourlay  v.  Wright,  June  23, 1864,  2  Macph.  1234 ;  Rohwn 
V.  Bywater,  March  19, 1870,  8  Macph.  757.) 
Preioription  of  0*)  "  The  sexennial  prescription  of  bills  was  introduced  by  the 
baia.  Statute  1772,  12  Geo.  III.  c.  72,  §  37,  and  made  perpetual  as  to  bills  and 

notes  by  the  23  Geo.  III.  c.  18.  It  is  a  statutory  limitation  of  the 
mode  of  proof  like  the  triennial  prescription.  This  statute  provides  that 
no  bill  or  note  '  shall  be  of  force  or  effectual  to  produce  any  diligence 
or  action  in  Scotland,  unless  such  diligence  shall  have  been  raised  and 
executed  or  action  commenced  thereon '  within  six  years  after  the  sums 
in  the  said  bills  or  notes  become  exigible.  But  it  is  competent  at  any 
time  after  the  expiration  of  the  six  years  to  prove  the  debt,  and  that  it  is 
resting-owing,  by  the  oath  or  writ  of  the  debtor.  The  statute  provides 
that  the  years  of  the  creditor's  minority  are  not  to  be  reckoned.  As  the 
bill  itself  ceases  to  be  obligatory  after  the  six  years,  though  the  debt 
itself  is  not  extinguished,  the  safe  course  for  the  party  seeking  to  con- 
stitute the  debt  after  the  elapse  of  that  period  is  to  raise  his  action,  not 
libelling  on  the  bill,  but  on  the  debt,  and  this  debt  to  be  established  by 
other  proof  than  the  bill  (Stirling  v.  Langs,  March  4,  1830,  8  S.  638). 
The  extinction  of  the  bill  does  not  liberate  the  cautioner  if  the  debt  is 
raised  up  against  the  principal  by  his  writ  or  oath  after  the  six  years 
(Christie  v.  Henderson,  June  19, 1833,  US.  744).  The  mere  raising  of  an 
action  is  not  enough  to  interrupt  the  prescription,  it  must  be  called  in 
Court,  or  at  all  events  there  must  be  citation.  The  diligence  must  be 
executed.  A  claim  made  upon  the  bill  in  a  private  trust  will  noi  save 
the  bill  from  prescription  ;  but  a  claim  in  a  sequestration  or  multiple- 
poinding  or  other  process  of  competition  will.  When  the  prescription 
is  elided  by  writing  dated  after  the  six  yeare,  the  debt  is  restored,  sub- 
ject to  the  forty  years'  prescription,  if  the  acknowledgment  be  of  that 
kind  which   could   only  be   extinguished   by   that   prescription.      See 
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to  his  employer,  not  insisted  upon  for  twenty-three  years, 
was  found  not  productive  of  an  action  (WcTnyss  v.  Clark, 
1749,  M.  11,640).  The  prescriptions  of  the  restitution  of 
minors,  of  the  benefit  of  inventory,  &c.,  are  explained  in  their 
proper  places. 

12.  In  the  positive  prescription,  as  established  by  the  B<majUie% 
Act  1617,  the  continued  possession  for  forty  years,(i)  proceed-  SiTporitiTe' 
ing  upon  a  title  of  property  not  chargeable  with  falsehood,  pr««»rip*ion. 
secures  the  possessor  against  all  other  grounds  of  challenge,         (15) 
and  so  presumes  bona  fides,  presumptione  juris  et  de  jure 
(Grant  v.  Gravi,  Nov.  27,  1677,  M.  10,876).     In  the  long  iti«  not  ro- 
negative  prescription  bona  fides  in  the  debtor  is  not  required ;  SS^^^e 
the  creditor's  neglecting  to  insist  for  so  long  a  time  is  con-  prescription, 
strued  as  an  abandoning  of  his  debt,  and  so  is  equivalent  to 
a  discharge.  (A:)     Hence,  though  the  subsistence  of  the  debt 

M'Indoe  v.  Frame,  Nov.  18,  1824,  3  S.  295,  where  it  was  also  held  that 
the  acknowledgment  of  debt  by  one  co-acceptor,  though  effectual  to  pre- 
serve the  claim  against  himself,  did  not  prevent  the  prescription  running 
against  others.  The  case  of  Lipmann  v.  Don  (Jan.  20,  1836, 14  S.  241,  international 
rev.  May  26,  1837,  2  S.  &  M*L.  682)  fixes  that  this  prescription  is  to  be  1*^ "to 
regarded  not  as  part  of  the  contract,  but  as  part  of  the  law  of  evidence, 
and  therefore  of  the  remedy,  and  is  therefore  dependent  for  its  effect  on 
the  law  of  the  country  where  the  action  is  brought  The  distinction  is 
taken  between  the  contract  and  the  remedy.  Whatever  relates  to  the 
nature  of  the  obligation  (ad  valorem  corUra,ctus)  is  to  be  governed  by  the 
law  of  the  country  where  it  was  made  the  Ux  hci  corUractuB.  Whatever 
relates  to  the  remedy  by  suits  to  compel  performance,  or  by  action  for  a 
breach  {ad  decisionem  litis),  is  to  be  governed  by  the  lex  fori,  the  law  of 
the  country  to  whose  courts  the  application  is  made  for  performance  or 
for  damages.  But  this  is  probably  true  only  where  the  prescription  is 
one  which  limits  the  proof,  but  does  not  extinguish  the  debt.  When, 
according  to  the  law  of  the  country  where  the  contract  was  entered  into, 
the  prescription  extinguishes  the  debt,  it  would  seem  that  in  an  action 
raised  in  England  or  in  this  country  after  the  lapse  of  the  prescriptive 
period,  the  party  might  plead  the  foreign  law  of  prescription  as  forming 
a  part  of  the  contract  itself  (Huher  v.  iSteiner,  2  Bing.  202)." — Mom. 
Thus  our  limitation  of  cautionary  obhgation  is  part  of  the  contract,  and 
does  not  apply  to  a  foreign  bond  (Alexander  v.  Badenaeh,  1843,  6  D. 
343 ;  Savigny's  Private  International  Law,  201, 2lS,et  teq.), 

(t)  By  37  &  38  Vict  c.  84,  §  34,  twenty  years'  possession  is  sufficient, 
if  following  on  an  ex  fade  vaUd  irredeemable  title  duly  recorded. 

(k)  Trustees  cannot  plead  prescription  in  support  of  a  course  of  man- 
agement inconsistent  with  the  purposes  of  the  trust  (Baird  v.  M<iff%drat€$ 
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should  be  referred  to  the  debtor  s  own  oath  after  the  forty 
years,  he  is  not  liable  (Napier  v.  Campbell,  Dec.  7,  1703,  M. 
10,656).C0 

13.  Prescription  runs  de  TnoTnento  in  momeTUum:  the 
whole  time  defined  by  law  must  be  completed  before  a  right 
can  be  either  acquired  or  lost  by  it ;  so  that  interruption 
made  on  the  last  day  of  the  fortieth  year  breaks  its  course. 
Civil  possession  (ii.  1,  §  12)  has  the  same  effects  with  natural 
in  all  questions  of  prescription,  whether  positive  or  negative. 
The  positive  prescription  runs  against  the  Sovereign  himself, 
by  the  express  words  of  the  Act  1617,  even  as  to  his  annexed 
property  (1633,  c.  12);  but  it  is  generally  thought  he  cannot 
suffer  by  the  negative.(m)  He  is  secured  against  the  negli- 
gence of  his  oflBcers  in  the  management  of  processes  by  ex- 
press statute  (1600,  c.  14).  The  negative  as  well  as  the 
positive  prescription  runs  against  communities  and  hospitals, 
though  their  overseers  are  administrators  only,  and  not  pro- 
prietors ;  against  the  church,  though  churchmen  have  but 
a  [temporary  interest  in  their  benefices.  But  because  the 
rights  of  beneficiaries  to  their  stipends  are  liable  to  accidents 
through  the  frequent  change  of  incumbents,  thirteen  years' 
possession  does,  by  a  rule  of  the  Roman  Chancery,  which  we 
have  adopted,  found  a  presumptive  title  in  the  beneficiary ; 
decennalis  et  trienTuxlis  posseasoi^  ruyri'  tenetur  docere  de 

of  Dundee,  Feb.  5,  1862,  24  D.  447,  1  Macph.  H.L.  6  ;  UnivertUy  of 
Aherdem  v.  Irvine,  Feb.  8,  1866,  4  Macph.  392,  6  Macph,  H.L.  29). 

(/)  "  Mr.  Bell  (Pr.  2(X)8)  says—*  There  must  be  a  title,  and  such  as  to 
imply  bona  fides  J  I  find  it  difficult  to  understand  in  what  sense  Mr.  Bell 
means  to  state  his  proposition  ;  for  it  is  fixed  law  that  if  a  party  takes  a 
disposition  a  non  hahtnle  potestaiem,  from  a  person  who  he  knows  has  no 
right  to  the  subject  disponed,  yet  a  possession  of  forty  years  following 
on  this  title  will  confer  a  complete  and  unchallengeable  right  on  the 
disponee.  Lord  Balgray  said — *  The  title  of  the  defender  is  complete  in 
itself,  and  he  has  had  forty  years'  possession.  Even  granting  that  the 
titles  had  been  derived  a  non  domino j  still  he  is  entitled  to  plead  pre- 
scription, whereby  all  inquiry  into  that  fact  or  into  viala  fides  is  ex- 
cluded.' " — Mom.  (See  Stair,  ii.  12,  f),  et  seq.).  Lord  Karnes  disapproves 
of  the  principle  of  the  judgment  in  Xapicr  v.  Campbell j  cit ;  (Priii.  of 
Eq.  252,  356). 

(m)  Inconsistent  with  Deans  of  Chapl  Rotjal  v.  Johnstone j  Feb.  20, 
1867,  5  Macph.  414,  ILL.,  7  Mac[)h.  V.K 
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titulo.  But  this  is  not  properly  prescription ;  for  if  by  titles, 
recovered  perhaps  out  of  the  incumbent's  own  hands,  it  shall 
appear  that  he  has  possessed  tithes  or  other  subjects  to  a 
greater  extent  than  he  ought,  his  possession  will  be  restricted 
accordingly  {Rule  v.  Mags,  of  Stirling,  July  23,  1708,  M. 
ll,002).(n)  This  right  must  not  be  confounded  with  that  Prescription  of 
established  in  favour  of  churchmen  by  Act.  S.,  Dec.  16,  1612  and  rents, 
(ii.  9,  ]  7),  which  is  confined  to  church-lands  and  rents,  and 
seems  to  constitute  a  proper  prescription  upon  a  possession 
of  thirty  years. 

14  The  clause  in  the  Act  1617  saving  minors  from  pre- Does  prescrip- 
scription  is  extended  to  the  positive  as  well  as  to  the  nega- 1^,^ 
tive  prescription  {Blair  v  Shedden,  1754,  M.  11,156);  but°^o"' 
the  exception  of  minority  is  not  admitted  in  the  case  of        (36) 
hospitals  for  children,  where  there  is  a  continual  succession 
of  minors,  that  being  a  casus  insolitus  {Heriofs  Hospital  v. 
Hepburn,  Dec.  17,  1695,  M.  10,786).     Minors  are  expressly 
excepted  in  several  of  the  short  prescriptions  (as  1579,  c.  81, 
1669,  c.  9) ;  but  where  law  leaves  them  in  the  common  case 
they  must  be  subject  to  the  common  rules.(o) 

15.  Prescription  does  not  run  contra  non  valentem  agere,  it  does  not 
against  one  who  is  barred  by  some  legal  incapacity  from  ralentem  agere; 
pursuing  {D.  Lauderdale  v.  E.  of  Tweeddale,  Jan.  25,  1678>       .^  ^. 

{n)  The  decennalis  et  triennalis  possessio  is  available  only  to  a  pos- 
sessor, and  not  only  may  be  redargued  by  proof  that  the  subject  has  not 
been  held  on  a  property  title,  but  it  ceases  with  possession.  It  differs 
from  the  possessory  right  founded  in  ordinary  cases  on  seven  years'  pos- 
session, by  conferring  on  the  minister  without  written  title  a  proprie- 
tary right,  subject  indeed  to  be  elided  by  contrary  proof,  but  which,  if 
judicially  declared,  will  be  equivalent  to  a  written  title  {Cochrane  v. 
Smith,  Dec.  16,  1859,  22  D.  252  ;  Greig  v.  D.  Quunsberry,  Nov.  21, 1809, 
F.C.).  It  can  be  pleaded  only  by  an  ecclesiastic,  and  not  therefore  by  a 
precentor  {Traill  v.  Dangerfidd,  Feb.  21,  1870,  8  Macph.  579). 

(o)  "  Only  the  minority  of  the  person  in  possession  is  to  be  deducted. 
Thus,  in  the  case  of  an  entail,  the  minority  of  the  heir  actually  in  posses- 
sion is  deducted ;  but  not  that  of  the  other  substitutes  so  long  as  they 
are  merely  in  expectancy  {M'Dougal  v.  WDougal,  July  10,  1739,  M. 
10,947  ;  Maule  v.  Maule,  March  4,  1829,  7  S.  627)."— MoiR.  See  supra, 
§  12,  note  (i).  By  §  34  of  the  Conveyancing  Act,  if  there  has  been  thirty 
years'  possession,  no  deduction  or  allowance  shall  be  made  on  account  of 
the  minority  or  legal  disability  of  those  against  whom  the  prescription 
is  used. 
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M.  11,193 ;  for  in  such  case  neither  negligence  nor  derelic- 
tion can  be  imputed  to  him.(p)     This  rule  is,  by  a  favour- 
able interpretation,  extended  to  wives  who,  ex  reverentid 
TnaritaZi,  forbear   to    pursue    actions    competent  to   them 
against  their  husbands  (Mackie  v.  Stetvart,  July  5,  1665,  M. 
11,204);  but  every  prescription  runs  against  wives  in  favour 
it  doeg  not       of  third  parties.     On  the  same  ground,  though  by  the  Act 
Sr^eS"^^^  1617  prescription  is  said  to  commence  from  the  date  of  the 
be  Bued  for ;     obligation,  with  the  single  exception  of  actions  of  warrandice, 
yet  the  words  of  that  and  other  such  statutes  are  so  ex- 
plained, or  rather  corrected,  into  an  agreeableness  with  this 
rule,  that  the  prescription  runs  only  from  the  time  that  the 
debt  or  right  could  be  sued  upon.      Thus,  inhibition  pre- 
scribes only  from  the  publishing  of  the  deed  granted  to  the 
inhibiters  prejudice  {Moutray  v.  Hope,  1682,  M.  11,187). 
And  in  the  prescription  of  removings  the  years  are  computed 
only  from  the  term   at   which  the  defender  is  warned  to 
remove  (L  Borthwick  v.   ScoU,  Feb.  6,  1629,  M.  11,076); 
though  the  Act  1579,  c.  82,  warrants  the  commencement  of 
It  doei  not  run  them  from  the  date  of  the  warning.     Neither  can  prescrip- 
aE»dy^^^  tion  run  against  persons  who  are  already  in  possession,  and 
P°**®"^®^       so  can  gain  nothing  by  a  pursuit.     Thus,  where  a  person 
who  has  two  adjudications  affecting  the  same  lands  is  in 
possession  upon  one  of  them,  prescription  cannot  run  against 
the  other  during  such  possession.     (See  Fraser  v.  M'Kenzie, 
Nov.  26,  1728,  M.  10,661.) 
Ses  extra  16.  Certain  rights  are  incapable  of  prescription.    1.  Things 

STottT'^     that  law  has  exempted   from  commerce   fii.   1,  §  2).     Of 
acquired  by      this  sort  were  tithes,  which  being  wholly  appropriated  before 
the   Reformation  to  sacred  uses,  could   not   be   made   the 
property  of  private  persons.    But  now  they  are  juris  privati^ 

(p)  It  seems  now  to  be  fixed  that  the  plea  of  non  valens  agere  ia  no 
answer  to  the  positive  prescription  {Millar  v.  Dickson j  1766,  M.  10,937 ; 
Wilson  V.  Campbell,  of  Ottar,  1766,  5  B.S.  915,  926,  aff.  Feb.  10,  1770, 
2  Pat.  193;  Macneill  v.  Macncal,  March  4,  1858,  20  D.  735).  Even 
where  the  plea  has  efl'ect,  as  in  the  negative  prescription,  there  must, 
it  seems,  "  be  a  legal  incapacity  to  sue,  not  merely  a  difficulty  to  do  so  '* 
(Graham  v.  Watty  July  15,  1843,  5  D.  1368,  aff.  July  21,  1846, 
5  Bell's  App.  172). 
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except  in  so  far  as  they  are  actually  destined  for  the  main- 
tenance of  the  clergy ;  and  consequently  are  capable  of  the 
positive   prescription,  though   they  cannot  be  lost  by  the 
negative  (see  §  17).     Things  stolen  or  possessed  by  violence  but  things 
were  so  far  extra  comTnercium  by  the  Roman  law  that  they '       "**^* 
could  not  be  acquired  by  usucapion  even  in  the  person  of  a 
bond  fide  possessor;  but  this  and  all  other  grounds  of  chal- 
lenge seem  to  have  been  cut  off  by  the  prceacriptio  hyagis- 
sirrii  temporis  (1.  3,  4,  C.  de  prasscr.  30  vel  40  ann,y  7,  39); 
neither  does  our  statute  of  prescription  make  any  exception 
in  the  case  of  stolen  goods.     2.  Res  merce  facultdtis,  e.g.,  a  Facultie*  can- 
faculty  to  charge  a  subject  with  debts,  to  revoke,  &c.,  cannot  pj^nptionf 
be  lost  by  prescription  (i.  BimTneraide  v,  Halyhurton,  March         ^^, 
14,  1707,  M.  10,727) ;  for  faculties  may  by  their  nature  be 
exercised  at  any  time.     Hence  a  proprietor's  right  of  using 
any  act  of  property  on  his  own  grounds  cannot  be  lost  by 
the  greatest  length  of  time,  though  a  neighbouring  heritor 
should   happen   to  be  hurt  by   the  exercise    of    it   (ii.    9, 
§  10).  (g)     3.  Exceptions  competent  to  a  person  for  eliding  nor  exception!, 
an  action  cannot  prescribe  if  they  are  founded  on  simple         (xi) 
discharges  ;    because   discharges  are  intended   to  have  no 
further  operation,  and  cannot  produce  an  action  whereby  the 
prescription  may  be  interrupted.     But  where  the  exception 
is  founded  on  a  right  productive  of  an  action,  e.gr.,  compen- if  they  be  not 
sation,  such  right  must  be  insisted  on  within  the  years  of  JJ^^J^®**^ 
prescription  (ii.  4,  §  5).     4.  Obligations  of  yearly  pensions  Obliffations  of 
or  payments,  though  no  demand  has  been  made  on  them  for  JJ^nJ  ^nnot 
forty  years,  do  not  suffer  total  prescription,  but  still  subsist  prew^^^e ; 
as  to  the   arrears  fallen  due  within  that  period  (1.  7,  §  6,         (13) 
C,  de  prceacT.  30  vel  40  ann,  7,  39 ;  Lockhart  v.  D.  of  Gordon, 
July   1730,   M.   10,736);    because  prescription   cannot  run 
against  an  obligation   till  it  be  payable,  and   each  year's 
pension  or  payment  is  considered  as  a  separate  debt.    But 
in  bonds  which  carry  a  yearly  interest,  since  the  obligation 
is  but  one,  and  can  be  fulfilled  at  once,  the  interest  is  merely 
an  accessory  to  the  principal   sum;    and   therefore   if  the 
creditor  has  been  silent  for  forty  years  the  obligation  itself 

(q)  Leek  v.  Chalmers,  Feb.  3,  1859,  21  D.  408  ;  OtUaHy  v.  Arrol^ 
March  13,  1863,  1  Macph.  592. 
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is  prescribed ;  and  consequently  all  the  interests  as  acces- 
sories.(r). 
nor  the  right  .       17,  No  riffht  can  be  lost  non  utendo  by  one,  unless  the 
'         effect  of   that  prescription  be   to   establish   it   in   another. 
^'  ^^       Hence  the  rule  arises,  juH  sanguinis  nunquam  proeacribir' 
tur.     One  may,  therefore,  at  the  greatest  distance  firom  his 
ancestors  death,  serve  heir  to  him,  if  no  other  had  served 
before  him ;  for  as  that  right  is  proper  to  him  who  has  the 
character  of  heir,  there  can  be  no  interest  vested  in  any 
The  negative    Other  person  to  found  an  opposition.(8)     Hence,  also,  a  pro- 
SSS^^""*  prietor  of  lands  cannot  lose  his  property  by  the   negative 
prescription,  unless  he  who  objects  to  it  can  plead  the  posi- 
tive, in  terms  of  the  Act  1617  {Paton  v.  Drysdale,  July  20, 
Feu-dutieg       1725,  M.  10,709.(0     On  the  same  ground,  a  superior's  right 
bj^the  negative  of  fsu-duties  cannot  be  lost  Tion  viendo,  because,  being  in- 
prescnption;    ii^rent  in  the  superiority,  it  is  truly  a  right  of  lands  that 
cannot  suffer  the  negative  prescription  except  in  favour  of 
one  who.  can  plead  the  positive,  which  the  vassal  cannot  do, 
nor  parsonage  being  destitute  of  a  title.    This  rule  applies  also  to  parsonage 
*®^  tithes,  which  are  an  inherent  burden  upon  all    lands  not 

especially  exempted,  and  from  which,  therefore,  the  person 
liable  cannot  prescribe  an  immunity  by  bare  non-payment 
But  such  vicarage  tithes  as  are  only  due  where  they  are 
established  by  usage  may  be  lost  by  prescription  (Z.  Chrarvt 
V.   M'Intosh,  July  24,  1678,  M.  10,763;  ii.  10,  §  5).     In 
all  these  cases,  though  the  radical  right  cannot  suffer  the 
negative   prescription,   the   byegone    duties   not   demanded 
within  the  forty  years  are  lost  to  the  proprietor,  superior, 
or  titular. 
Interruption  of        18.  Prescription  may  be  interrupted  by  any  deed  whereby 
prescnp  ion.     ^j^^   proprietor  or  creditor   U8es(w)  his  right  or   ground  of 
(39, 41, 38)    ^q)^i     ii  13  j^Qi  Qniy  (;jie  proprietor  or  creditor  himself  who 
can  interrupt,  but  his  heir  in  the  bare  right  of  apparency. 
And  even  in    interruption  made   by  one  who  had  only   a 


(r)  Jhndcrsou  v.  Burt,  Jan.  16,  1858,  20  1).  402. 
(s)  Officers  of  State  v.  Ahxander,  May  25,  18G(>,  4  Macph.  741. 
{t)  See  above,  §  4,  note  (r). 

{u)  ''Or  asserts-'  (Inst.  1.  c.  ;  see  the  Bankruptcy  Act,  1856,  19  &  20 
Vict.  c.  79,  §  109). 
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putative  title,  the  true  creditor  afterwards  pursuing,  though 
he  derived  no  right  from  the  interrupter,  was  found  by  a 
late  decision  entitled  to  the  benefit  thereof  {Lady  Invera/w 
V.  E.  of  Breadalbane,  1746,  M.  6554).     In  all  interruptions 
notice  must  be  given  to  the  possessor   of  the  subject,  or 
the  debtor,  that  the  proprietor  or  creditor  intends  to  sue 
upon  his  right.     And,  consequently,  though  registration  of  Remstration 
the   ground   of  debt  be  in   some   respects  considered  as  aJJtemiption, 
decree,  yet  as  the  defender  is  not  made  a  party  to  it,  it  is  no 
inteniiplion ;    nor  citations   which   proceed  on  blank  sum-  nor  citation 
mouses  (iv..l,  §  35),  because  these  had  no  relation  to  any  g^nmonses. 
special   ground  of  debt.     All  writings  whereby  the  debtor 
himself  acknowledges  the  debt,  and  all   processes  for  pay- 
ment brought,  or  diligences  used  against  him  upon  his  obli- 
gation,   by    homing,    inhibition,   arrestment,  &c.,   must   be 
effectual  to  interrupt  prescription. (f) 

19.  Interruptions  by  citation  upon  libelled  summonses,  Interru^tiona 
where  they  are  not  used  by  a  minor,  prescribe  if  not  re-pJe^ribeSi 
newed  every  seven  years,  by  1669,  c.   10.     But  where  the  ■^^'^  y®*^'^ 
appearance  of  parties,  or  any  judicial  act  has  followed  there- 

upon,  it  is  no  longer  a  bare  citation,  but  an  action,  which 
subsists  for  forty  years.(i(;)      By   this  statute   citations  for  Requiiites  of 
interrupting  the  prescription  of  real  rights  must  be  given  by  th^^^p."* 
messengers;  and,  by  1696,  c.  19,  the  summonses  on  which  *!®^^^ '^ 
such  citations  proceed  must  pass  the  Signet  upon  a  bill,  and 
be   registered   within   sixty   days  after  the  execution  in  a 
particular  register  appointed  for  that  purpose. (a:)    And  where 
interruption  of  real  rights  is  made  vid  facti,  an  instrument 
must  be  taken  upon  it,  and  recorded  in  the  said  register; 
otherwise  it  can  have  no  effect  against  singular  successors. 

20.  Interruption  has  the  effect  to  cut  off  the  course  of  EflFectof 

interruption. 

(45) 
(r)  Prescription  of  a  bond  may  be  interrupted  by  pa}Tnent  of  interest 

(Kerniack  Nov.  27,  1874,  2  R.  156). 

(?/•)  PrcKluction  of  grounds  of  debt  in  tlie  course  of  a  sequestration 
has  the  same  effect  in  interrupting  prescription  as  an  action  against  the 
)>aukrupt  or  trustee  (19  &  20  Vict.  c.  79,  §  109) ;  also  lodging  a  claim  in 
a  multiplepoinding  or  other  process  of  competition  (see  Bell's  Pr.  620). 

(jc)  Now  in  the  General  Register  of  Sasines  (31  &  32  Vict.  c.  64, 

§  15). 
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prescription,  so  that  the  pereon  prescribing  can  avail  himself 
of  no  part  of  the  former  time,  but  must  begin  a  new  course 
I  commencing  from  the  date  of  the  interruption.  Minoritj', 
therefore,  is  no  proper  interruption ;  for  it  neither  breaks 
the  course  of  prescription,  nor  is  it  a  dociiment  or  eNideoce 
taken  by  the  minor  on  his  right :  it  is  a  personal  privilege 
competent  to  him,  by  which  the  operation  of  the  prescription 
is  indeed  suspended  during  the  years  of  minority,  which  are 
therefore  discounted  from  it;  hut  it  continues  to  nm  after 
majority,  and  the  years  before  and  after  the  minority  may 
be  conjoined  to  complete  it.  The  same  doctrine  applies  to 
the  privilege  arising  from  one's  incapacity  to  act  {supra 
§  15)- 

21.  Diligence  used  upon  a  debt  against  any  one  of  two  or 
more  co-obliganta  preserves  the  debt  itself,  ftnd  so  interrupts 
prescription  against  all  of  them,  except  iu  the  special  case 
of  cautioners  who  are  not  affected  by  any  diligence  used 
the  principal  debtor  {1695,  c.  5).  In  the  same 
r,  a  right  of  annualrent  constituted  upon  two  separate 
tenements  is  preserved  as  to  both  from  the  negative  pre- 
scription by  diligence  used  against  either  of  them  {Lard 
Balmerino  v.  Hamilton,  June  21,  1671,  M.  11.234).  But 
whether  such  diligence  has  also  the  effect  to  hinder  the 
possessor  of  the  other  tenement  by  singular  titles  from  the 
benefit  of  the  positive  prescription,  may  be  doubted ;  for  nc 
interruption  can  be  said  to  be  thereby  made  a^inst  the  pos- 
sessor; and  if  he  continues  his  possession  for  the  l«rm  of 
prescription  he  seems  to  be  precisely  iji  the  case  of  the  statute 
1617.  This  is  certain,  that  interruption  made  against  the 
possessor  of  a  barony  by  arresting  or  levying  the  moills  aiul 
duties  of  any  part  of  it,  interrupts  his  prescription  of  the 
whole,  for  a  barony  ts  nomcn  univas'ttatis  or  unum  quid 
(ii6,§7). 


NOTE  A. 

PRESCRIPTION  ON  DOUBLE  TITLES. 

Ersk.  Inst.  iii.  7.  6. 

"The  case  of  EUhieahielU  {Edgar  v.  Maxwell,  1736,  M.  3089, 
4325,  Elch.  *  Serv.  and  Conf.'  6,  aff.  Cr.  St.  &  Pat  334,  2  Ross's 
L.C.  596)  established  this  general  principle,  that  where  a  party  has 
right  to  lands  under  the  last  investiture,  and  also  right  under  a 
personal  title,  the  personal  title  is  extinguished  by  his  neglecting  it 
and  completing  a  title  under  the  investiture,  and  thereafter  exectU- 
ing  a  new  conveyance  of  the  lands  differing  from  the  destination  in 
the  personal  right.  This  case  was  followed  by  Harvie  v.  Craig- 
Buchanan  (Dec.  12,  1811,  F.C.),  and  MoUe  v.  RiddeJl  (Feb.  13, 
1811,  afif.  June  19,  1816,  F.C.),  where  the  party  having  in  him  the 
double  title  of  heir  of  the  investiture  and  heir  under  a  personal 
title,  made  up  his  title  under  the  old  investiture,  and  then,  instead 
of  executing  a  new  disposition  of  the  lands,  as  in  the  cases  of 
ElahieshieUa  and  Craig-Buchanan,  resigned  the  lands  into  the 
hands  of  the  Crown,  taking  a  new  charter  in  favour  of  himself,  his 
heirs  and  assignees  whomsoever.  It  was  held  that  he  thus  showed 
his  intention  of  extinguishing  or  sopiting  the  personal  right,  and 
that  no  one  could  thereafter  set  up  or  found  on  the  destination  in 
the  personal  right.  But  supposing  that  the  party  holding  the 
double  title  simply  completes  his  title  under  the  old  investiture, 
passing  over  the  personal  right,  and  executes  no  new  deed  altering 
that  investiture,  is  the  personal  right  thereby  extinguished  1  In 
the  case  of  Gray  v.  Smith  and  Bogle,  June  30,  1752  (ElcL  '  Pro- 
vision to  Husband  and  Child,'  No.  14),  it  was  held  that,  where  a 
party  has  right  to  lands  as  heir  of  the  last  investiture,  and  has 
also  right  under  a  personal  title,  and  both  titles  are  unlimited,  the 
personal  title  is  not  extinguished  by  the  party  neglecting  it  and 
completing  a  title  under  the  investiture ;  and  the  succession  to  the 
lands  continues  to  be  regulated  by  the  personal  title  (Durham  v. 
Durham,  Nov.  24,  1802,  M.  11,220,  aff  1811,  5  Pat.  482;  Snod- 
grass  v.  Bu^^hanan,  Dec.  16,  1806,  M.  App.  'Service  of  Heirs,'  1 ; 
OgUvi^  V.  Erskine,  May  26,  1837,  15  S.  1027)." 

''These  were  cases  of  double  titles,  both  wrdimited  in  their  cha- 
racter; and  in  such  a  case  the  law  presumes  that  the  party  possesses 

21 
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on  all  his  titles  so  as  to  preaeive  his  right  in  each,  unless  he  has 
done  some  unequivocal  act  to  indicate  that  he  adopts  one  and  re- 
pudiates the  other.  But  it  is  otherwise  where  the  one  tide  is  an 
absolute  and  fee-simple  title,  the  other  a  limited  and  fettered  one. 
When  a  party  has  right  to  lands  under  two  different  titles,  the  one 
limited  and  the  other  absolute,  and  completes  his  title  under  the 
latter — the  unlimited  deed — and  posseesea  upon  it  for  forty  years. 
the  former,  though  the  preferable  and  governing  title,  ia  extin- 
guished by  the  negative  prescription  {M'DougaHv.  M'Doiiifall,  thp 
MfK/cergton  case,  July  10,  1740,  M.  10,953,  3  Ross's  L.C.  510). 
It  is  plain  that  if  the  law  gives  the  party  possessing  the  benefit  of 
the  presumption  that  he  possesses  on  more  titles  than  ore,  the 
ratio  of  that  rule  is  that  every  man  ia  presumed  to  po^ess  on  the 
litloa  which  are  inost  advantageo'ts  to  him,  and  consequently,  if  it 
comes  to  be  for  his  advantage  to  adopt  oue  and  to  reject  anotheri 
the  law  aacribcH  his  possession  to  that  which  is  most  favourable  tii 
liie  interests." 

"  Suppose  that  he  has  the  power  of  completing  his  title  in  two 
ways,  one  under  a  deed  which  leaves  him  a  fee-uimple  proprietor, 
the  other  a  proprietor  subjected  to  the  fetters  of  an  entail,  and 
tlierefore  limited  to  an  extent  which  practically  reduces  him  to  a 
position  little  better  than  that  of  a  liferenter.  It  is  evidently  his 
interest  to  impute  his  possession  to  the  fee-simple  title,  and  to 
ignore  the  entail,  and  the  law  infers  that  he  has  done  so  if  he 
completes  his  title  in  fee-simple,  and  possesses  thereon  for  forty 
yeara." 

"  In  the  Mackeraton  case  Henry  Miicdougall,  neglecting  tlie  in- 
Testiture  under  an  entail  executed  in  1684,  made  up  titles  under 
an  older  destination  in  1669  in  fee-simple.  He  therc.ifter  exe- 
cuted an  entail  which  was  challenged  by  the  pursuer  of  the  action. 
The  action  was  resisted,  on  the  ground  that  as  the  investiture  of 
1669  had  been  the  sole  title  of  possessing  the  estate  since  its  dat*, 
the  right  upon  that  title  was  secured  hy  the  positive  prescription, 
and  that  as  no  document  had  been  taken  on  the  entail  of  1684, 
the  defender's  right  under  the  deed  had  been  lost  by  the  negative 
prescription." 

"  The  decision  of  the  Court  was,  that  the  bond  of  tailzie  having 
lain  latent,  and  not  having  been  claimed  on,  or  any  document 
taken  thereon,  for  upwards  of  forty  yeara  from  the  dal*  thereof, 
and  the  estate  having  been  [lossessed  by  the  Macdougals  in  virtue 
of  the  disposition  of  1669  and  the  infeftment  following  thereon. 
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they  had  the  benefit  both  of  the  positive  and  negative  prescription 
— in  other  words,  that  prescription  was  competent,  and  had  been 
ininning  in  favour  of  the  simple  against  the  fettered  or  entailed 
title.  The  commentary  of  Lord  Kilkerran  is  thus  given : — *  As  to 
the  objection  to  the  positive  prescription,  that  it  could  not  run 
while  the  heir  in  possession  had  right  by  both  titles,  although, 
where  the  investitures  of  the  estate  are  simple  and  absolute, 
there  are  no  habile  terms  of  prescription  in  such  case,  because  no 
man  can  prescribe  against  himself,  yet  where  an  investiture  con- 
tains limitations  and  restrictions,  the  heir  in  possession  on  a 
different  title,  though  likewise  heir  of  the  investiture  containing 
the  limitations  and  restrictions,  may,  even  before  the  succession 
split,  by  the  positive  prescription,  work  off  these  restrictions.' " 

**  In  the  case  of  MacdougaU  the  party  in  possession  completed 
his  feudal  title  under  the  fee-simple  investiture  as  naturally  the 
one  most  to  his  advantaga  But  what  will  be  the  result  if  he 
completes  his  title  under  neither  right,  and  continues  to  possess  on 
both  simply  in  apparency  ? " 

"  If  the  rule  were  followed  out  to  what  appear  to  be  its  most 
obvious  consequences,  it  might  not  unfairly  be  maintained  that, 
though  he  had  given  no  apparent  preference  to  one  title  over  an- 
other, the  law  should  presume  the  possession  to  have  been  on  the 
fee-simple  title  rather  than  the  entailed  title,  because  it  was  on 
the  whole  t&e  one  most  favourable  to  the  interests  of  the  possessor. 
But  the  actual  result  has  been  different,  and  on  grouuds  which  on 
examination  appear  to  be  sound.'' 

"  In  Welsh  Maxwell  v.  Welsh  Maxwell  (June  21,  1808,  F.C., 
H.L.,  Feb.  29,  1814,  6  Pat.  App.  68)  a  party  who  had  right  to 
lands  under  two  titles, — the  one  limited  under  an  entail,  the  other 
absolute, — made  up  no  title  under  either,  but  continued  to  possess 
upon  apparency,  thus  indicating  no  preference  for  either  title. 
He  possessed  for  more  than  forty  years ;  and  after  his  death  the 
party  who  would  have  taken  if  the  entailed  destination  was  to 
prevail,  claimed  the  estate." 

'*  The  Court  held  that  the  entail  was  the  lex  /evdiy  the  only 
title  under  which  it  was  lawful,  and  under  which  therefore  it  must 
have  been  the  presumed  intention  of  the  heir  to  possess.  No  act 
had  been  committed  in  contravention  of  its  terms  which  could 
authorise  the  legal  intervention  of  the  heirs  of  entaiL  No  change 
even  of  the  destination  had  been  attempted;  and  there  was  no 
obligation  to  make  up  feudal  titles  under  the  entail  within  a  sped* 
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fied  time.  The  only  object  of  aa  action  at  the  inBlartce  of  the 
heirs  woald  have  been  to  h&ve  it  formally  declftred  that  prescrip- 
tion WM  not  ruiming,  a  proceeding  wMch  the  law  did  not  re- 
quire,"— Mo  I R. 
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1,  Singular  successors  are  those  who  succeed  to  a  person 
yet  alive,  in  a  special  subject,  by  aiogular  titles;  but  succes- 
fflon  in  its  proper  sense  is  a  method  of  transmitting  righu 
from  the  dead  to  the  living.  Heritable  riglUs  descend  by 
succession  to  the  heir  properly  so  called ;  moveable  rights  to 
the  executors,  who  are  sometinaes  said  to  be  heire  in  move- 

Sueceuionbf  ables.     Succession  is  either  by  special  destination,  which 

tE^  aniTie^  descends  to  those  named  by  the  proprietor  himself ;  or  l^;al. 

nuxMiBiDn.  which  devolves  upon  the  persons  whom  the  law  m&rka  out 
for  successors,  from  a  presumption  that  the  proprietor  would 
have  named  them  bad  he  made  a  destination.  The  first  is  in 
all  cases  preferred  to  the  other,  as  presumption  must  yield  to 
truth. 

Order  of  luc-  2.  In   the   successioQ   of  heritage   the   heirs-fit-law  arc 

StS^o."  otherwise  called  heirs  general,  heirs  whatsoever,  or  heirs  of 
.. -.        line ;  and  they  succeed  by  the  right  of  blood  in  the  following 

HBit»-«t-law.  order :  First,  descendants,  whose  preference  before  ascend- 
ants  or  collaterals  is  established  by  the  universal  consent  of 
nations.     Tlie  Romans  divided  the  succession  equally  among 

Deuenduito.  all  the  immediate  descendants  of  the  deceased ;  but  we, 
from  our  close  attention  to  the  feudal  plan,  prefer  sons  to 
daughters,  and  the  eldest  son  to  all  the  younger.  Wliere 
there  are  daughters  only,  they  succeed  equally,  and  are 
called  heirs-portioners.  Failing  immediate  descendant^ 
grandchildren  succeed ;  and,  in  default  of  them;  great- 
grandchildren ;  and  so  on  in  injlnilum,  preferring,  as  in 
the  former  case,  males  to  females,  and  the  eldest  male  to 
the  younger. 

CoU»ter»ls.  3.  Next  after  descendants,  coUaterah  succeed ;  among 

(7-10)        whom  the  brothers-german  of  the  deceased  have  the  first 

place,  i.e.,  brothers  both  by  father  and  mother ;  for  the  full 
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blood  excludes  the  half-blood.  But  as  in  no  case  the  legal 
succession  of  heritage  is  by  the  law  of  Scotland  divided  into 
parts,  unless  where  it  descends  to  females,  the  immediate 
younger  brother  of  the  deceased  excludes  the  rest, — accord- 
ing to  the  rule,  "  heritage  descends."  Where  the  deceased  is 
himself  the  youngest,  the  succession  goes  to  the  immediate 
elder  brother,  as  being  the  least  deviation  from  this  rule 
{Grant  v.  Grant,  1758,  M.  14,874).  If  there  are  no  brothers- 
german,  the  sisters-german  succeed  equally,  then  brothers- 
consanguinean  (i.e.,  by  the  father  only)  in  the  same  order  as 
brothers-german  ;  and  failing  them,  sisters-consanguinean 
equally.  Next,  the  father  succeeds,  though  by  our  ancient  Aicendanii. 
usage  he  was  excluded  (Craig,  321,  §  46).(a)  After  him  his 
brothers  and  sisters,  according  to  the  rules  already  ex- 
plained ;  then  the  grandfather ;  failing  him,  his  brothers  and 
sisters ;  and  so  upwards,  as  far  back  as  propinquity  can  be 
proved.  Though  children  succeed  to  their  mother,  a  mother  No  suooetaion 
cannot  to  her  child,  nor  is  there  any  succession  by  our  law  « "^o  er. 
through  the  mother  of  the  deceased ;  insomuch  that  one 
brother-uterine  (i.e.,  by  the  mother  only)  cannot  succeed  to 
another,  even  in  that  estate  which  flowed  originally  from 
their  own.  common  mother  {Lennox  v.  Linton,  Feb.  4, 1663, 
M.  14,867). 

4.  In  heritage  there  is  a  right  of  representation,  by  which  Right  of  repro- 
one  succeeds,  not  from  any  title  in  himself,  but  in  the  place  heritage, 
and  as  representing  some  of  his  deceased  ascendants.     Thus,      m^  ^2) 
where  one  leaves  a  younger  son  and  a  grandchild  by  his 
eldest,  the  grandchild,  though  farther  removed   in   degree 
from  the  deceased  than  his  uncle,  excludes  him,  as  coming  in 
place  of  his  father  the  eldest  son.     Hence  arises  the  distinc-  Sueee$8io  in 
tion  between  succession  in  capita,  where  the  division  is  made  ^^ 

(a)  The  question  has  arisen  in  this  case  whether,  on  the  subsequent 
birth  of  a  nearer  heir,  an  heir  who  has  taken  at  the  ancestor's  death  is 
bound  to  denude  in  his  favour.  Contrary  to  the  rule  established  in 
tailzied  succession  {Stewart  v.  NicoUon,  Dec.  2,  1859,  22  D.  72 ;  Home 
v.  Logan,  July  13,  1880,  7  R.  1137),  it  is  decided  that  in  succession  ab 
ifUedato  an  heir  who  has  taken  and  completed  his  title  is  not  divested 
by  the  birth  of  a  nearer  heir,  unless  that  nearer  heir  is  in  utero  when 
the  succession  opens  {Grant  v.  Orant^s  Trs.^  Dec.  2,  1859,  22  D.  53). 
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into  as  many  equal  parts  as  there  are  capita  or  heirs,  which 
is  the  case  of  heirs-portioners ;  and  succession  in  stirpes, 
where  the  remoter  heirs  draw  no  more  among  them  than  the 
share  belonging  to  their  ascendant,  or  stirps,  whom  they 
represent ;  an  example  of  which  may  be  figured  in  the  case 
of  one  who  leaves  behind  him  a  daughter  alive  and  two 
granddaughters  by  a  daughter  deceased.  Though  the  right 
or  succession  does  in  no  case  fall  to  the  mother  of  the  de- 
ceased, nor  to  his  relations  by  her,  yet,  as  children  succeed  to 
their  mother,  therefore,  in  every  case  where  the  mother  her- 
self would  have  succeeded,  had  she  been  alive,  her  children 
also  succeed  as  representing  her. 

6.  In  the  succession  of  heirs-portioners,  indivisible  rights, 
e.g,y  titles  of  dignity,  fall  to  the  eldest  sister.  A  single  right 
of  superiority  goes  also  to  the  eldest ;  for  it  hardly  admits 
a  division,  and  the  condition  of  the  vassal  ought  not  to  be 
made  worse  by  multiplying  superiors  upon  him.  Where 
there  are  more  such  rights,  the  eldest  may  perhaps  have  her 
election  of  the  best ;  but  the  younger  sisters  are  entitled  to 
a  recompense,  in  so  far  as  the  divisions  are  unequal,  at  least 
where  the  superiorities  yield  a  constant  yearly  rent,  e.g.,  a 
yearly  feu-duty.(6)  The  principal  seat  of  the  family  falls  to 
the  eldest,  with  the  garden  and  orchard  belonging  to  it, 
without  recompense  to  the  younger  sisters  (Pedie  v.  Pedies, 
1743,  M.  5367) ;  but  all  other  houses  are  divided  amongst 
them,  together  with  the  lands  on  which  they  are  built,  as 
parts  and  pertinents  of  these  lands. 

6.  Those  heritable  rights  to  which  the  deceased  did  him- 
self succeed  as  heir  to  his  father  or  other  ancestor,  get  some- 
times the  name  of  heritage  in  a  strict  sense,  in  opposition  to 
the  fevda  nova,  or  feus  of  conquest,  which  he  had  acquired 
by  singular  titles,  and  which  descend  not  to  his  heir  of  line, 
but  of  conquest.  This  distinction(c)  obtains  only  where  two 
or  more  brothers  or  uncles,  or  their  issue,  are  next  in  succes- 


{h)  The  eldest  heir-portioner  is  entitled  to  a  Idencli  superiority  where 
there  is  but  one,  as  a  prfpcipunm,  without  givinj^'  any  recompense  for  the 
casualties  {M'Neight  v.  I^ckh-arty  Nov.  30,  1843,  6  D.  128). 

(c)  The  distinction  between  conquest  and  heritage  is  abolished  (37  & 
38  Vict.  c.  94,  §  37). 
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sion ;  in  which  case  the  immediate  younger  brother,  as  heir  of 
line,  succeeds  to  the  proper  heritage,  because  that  descends ; 
whereas  the  conquest  ascends  to  the  immediate  elder  brother 
(Q.  Att.  c.  88).     It  has  no  place  in  female  succession,  which  has  no  place 
the  law  divides  equally  among  the  heirs-portioners  (Coarse  JJ^ccession. 
V.  Russel,  1717,  M.  14,873).     Where  the  deceased  was  the 
youngest  brother,  the  immediate  elder  brother,  whether  of 
the  same  or  of  a  former  marriage,  is  heir  both  of  line  and  of 
conquest  {Lady  Clerkington  v.  Stewart,  July  20,  1664,  M. 
14,867),  contrary  to  the  opinion  of  Craig,  p.  336,  ii.  15,  19.(d) 
An  estate  disponed  by  a  father  to  his  eldest  son  is  not  con- 
quest in  the  son's  person,  but  heritage ;  because  the   son 
would  have  succeeded  to  it  though  there  had  been  no  dis- 
position.   The  heir  of  conquest  succeeds  to  all  rights  affecting  What  is  in- 
land which  require  seisin  to  perfect  them ;  and  consequently  conquest 
to  dispositions  or  heritable  bonds  though  they  should  not  be 
actually  followed  by  seisin  (Hope,  Min.  Pr.  p.  40 ;  D.  HamiL- 
ton  V.  E.  of  Selkirk,  Jan.  8,  1740,  M.  5554  &  5615).(e)     But 
teinds  go  to  the  heir  of  line,  because  they  are  merely  a 
burden  on  the  fruits,  not  on  the  land  {Greenock  v.  Greenock, 
Dec.  16, 1736,  M.  5612 ;  Elch.  "  Her.  and  Conq."  1).(/)   Tacks 
do  not  fall  under  conquest,  because  they  are  complete  rights 
without  seisin  {Ferguson  v.  Ferguson,  June  23,  1663,  M. 
5605) ;  nor  personal  bonds  taken  to  heirs  secluding  execu- 
tors, both  for  the  reason  just  mentioned,  and  because  they 
are  heritable,  not  ex  oud  naturd,  but  by  the  force  of  destina- 
tion ;  and  therefore  that  heir  is  understood  in  the  destination 
who  is  heir  in  the  most  proper  sense  {D.  Hamilton  v.  E.  of 
Selkirk,  Jan.  8, 1740,  M.  5615,  Elch. "  Her.  and  Conq."  3, 5  B.S. 
684,  695,  aff.  1  Cr.  St.  &  Pat.  271). 

(d)  Conquest  ascended  but  once,  and  in  the  succession  of  the  heir  of 
conquest  was  regarded  as  heritage. 

(e)  Also  to  heritable  rights  under  trust-deeds  {MiUer  v.  MUler'i  Trs., 
Jan.  19, 1831, 9  S.  295,  7  W.  &  S.  1 ;  Brown  v.  Camphdl,  March  16,  1866, 
17  D.  759). 

(/)  The  just  inference  from  the  case  of  Cheenock  seems  rather  to  be 
that  where  a  person  purchases  the  teinds  of  his  own  lands  it  will  be  held 
to  have  been  done  "  to  animo  to  let  them  descend  to  the  same  heirs " 
(Elch.  1.  c,  and  "  Her.  and  Conq.,"  3  ad  fin.;  M*Laren  on  Wills  and  Suc- 
cession, i.  77). 
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7.  The  heir  of  line  is  entitleil  to  the  succession,  not  only 
of  subjects  properly  heritable,  but  to  that  sort  of  moveables 
called  heirship,  which  ia  the  best  of  certain  kinds  (H7-i,  c 
B4i).(g)  This  doctriue  has  been  probably  introduced  that 
the  heir  might  not  have  an  house  and  estate  to  succeed  to 
Wbatuln-  quite  disraantled  by  the  executor.  The  list  of  heirship- 
them:  moveables  contained  in  L.  B.,  c.  125,  is  imperfect ;  and  in- 

deed all  such  lists  must  be  greater  or  less,  according  to  the 
P  variety  of  moveables  belonging  to  the  deceased.     In  that 

sort  which  goes  by  pairs  or  dozens,  the  best  pair  or  dozen  is 
the  heirship.     Tbere  is  no  heirship  in  fungibles  or  things 
estimated   by  quantity,  as  grain,  hay,  current   money,  &c. 
Evciy  defunct  To  entitle  an  heir  to  this  privilege  the  deceased  must  have 
mittherai  '    been  either  (1.)  a  prelate;  (2.)  a  baron,  i.e.,  one  who  stood 
„j.        infeft  at  his  deatli  in  lands  (though  not  erected  into  a  barony), 
or  even  in  a  right  of  annualreut;  or  (3.)  a  burgess,  not  an 
honorary  one,  but  a  trading  burgess  of  a  royal  borough,  or 
at  least  one  entitled  to  enter  burgess  in  the  right  of  bis 
ancestor  {Oumming  v.  Cummivg,  Nov.  22,  1098,  M.  5399). 
thoyfaU  to  iLb  Neither  the  heir  of  conquest  nor  of  tailzie  has  right  to  heir- 
ship-moveables. 
Heritua  8.  As   to   succession   by  destination,  no   propiietor  can 

Httledby        settle  any  heritable  estate  in  the  proper  form  of  a  testament; 
"™         not  even  bonds  secluding  executors,  though  these  are  not 
(30,21)      heritable  ex  aud  'naturd.{k)     But  where  a  testament  ia  in 
part  drawn  up  in  the  style  of  a  deed  iiiter  vivos,  such  part  of 

(g)  The  right  to  heuBhip-moveablea  is  aboluhed  (31  &  32  VicL  c 
101,  §  leo). 

[k)  Tliis  line  been  altered  by  31  &  32  Vict,  c  101,  §  SO,  (<<«j.;  audit 
is  ttov  competent  for  imy  owTwr  of  heritable  eubjects  to  eetlle  the  succea- 
don  tlieieto  after  his  death  by  teEtajnentury  writinga.  WltcK  the  dmd 
is  not  in  the  terma  required  by  the  previous  law,  but  would  be  an  effec- 
tual Toortu  cautd  conveyance  or  bequest  of  nioveahlcs,  it  ia  equivalent 
to  a  general  diBpoaition  of  the  lands,  and  creates  an  obhgntion  on  the 
planter's  snceeeaors  to  make  up  titles  to  the  lands  in  their  own  penona, 
and  convey  them  to  the  grantee  or  legatee.  His  title  ia  compleled  bj 
eipeding  and  recording  a  notarial  instrument,  as  provided  by  §  19,  or  by 
the  older  and  more  cumbrous  modes  formerly  open  to  general  diaponees, 
viz.,  voluntary  conveyance  by  the  granter's  heir,  or  action  of  constitution 
against  the  heir,  and  adjudication   in  implement   {iwpro,  ii.  3,  9  ;  iL 
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it  may  contain  a  settlement  of  heritage,  though  executors 
should  be  named  in  the  testamentary  part     The  common 
method  of  settling  the  succession  of  heritage  is  by  disposi- 
tion, contract  of  mamage,  or  simple  procuratory  of  resigna- 
tion.    And   though  a  disposition   settling  heritage  should 
have  neither  precept  nor  procuratory,  it  founds  an  action 
against  the  heir  of  line  to  complete  his  titles  to  the  estate, 
and  thereafter  divest  himself  in  favour  of  the  disponee.     All  Hon  of  tailiie 
heirs  by  destination  may  properly  enough  be  called,  hy  a^^.^"^ 
general  name,  heirs  of  tailzie,  from  taUler  to  cut,  because 
the  lineal  succession  is  cut  oflf  in  their  favour ;  but  they  are 
usually  distinguished  into  heirs  of  tailzie  and  of  provision. 
The  appellation  of  tailzie,  or  entail,  is  chiefly  used  in  the  how  they 
case  of  a  land-estate,  which  is  settled  on  a  long  series  of      ^' 
heirs  substituted  one  after  another;  whereas  heirs  pointed 
out  in  contracts  of  marriage,  or  in  bonds  containing  clauses 
of  substitution,  are  more  commonly  called  heirs  of  provision. 
The  first  person  called  in  the  tailzie  is  the  institute ;  the  rest, 
the  heirs  of  tailzie  or  the  substitutes.     Tailzies  are  frequently  Heir  male, 
made  in  favour  of  the  heir-male,  i.e.,  of  the  nearest  legal 
heir  to  the  granter  who  is  himself  a  male,  and  whose  propin- 
quity is  wholly  connected  by  males,  without  the  intervention 
of  any  females,  (i) 

9.  Tailzies,  when  considered  in  relation  to  their  several 
degrees  of  force,  are  either  (1.)  Simple  destinations ;  (2.)  Tail- 
zies with  prohibitory  clauses ;  or  (3.)  Tailzies  with  prohibitory, 
resolutive,  and  irritant  clauses.     That  is  a  simple  destination  Simple  desti- 
where  the  persons  called  to  the  succession  are  substituted  one  "^  ^^ 
after  another,  without  any  restraint  laid  on  the  exercise  of  layi  no  re- 
their  property.    The  heirs,  therefore,  succeeding  to  such  estate  "h^hdn" 
are  absolute  fiars ;  and  consequently  may  alter  the  destina- 

(t)  Heir-male  of  the  body  limits  the  succession  to  heirs  of  the  grantee 
in  the  direct  line  of  descent.  A  destination  to  "  heirs-male  lawfully  be- 
gotten "  was  construed  to  mean  heirs-male  of  the  body  {Braid  v.  BaUUm^ 
Jan.  20,  1860,  22  D.  433).  And  "  heirs-male  "  of  a  disponee  will  be  con- 
strued as  meaning  heirs-male  of  the  body  where,  if  used  in  its  natural 
sense,  it  would  defeat  a  substitution,  or  series  of  substitutions,  to  other 
members  of  the  family  {Ker  v.  Inrus,  June  20,  1810,  5  Pat.  320,  M.  App. 
"  Tailzie,"  13). 
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tion  at  pleasure.     Nor  can  inhibition  used  against  them  by 

the  next  substitute  cut  oflf  this  right  of  fee ;  for  inhibition 

supposes  an  antecedent  obligation  on  the  debtor,  which  that 

diligence  is  intended  to  secure  to  the  inhibiter ;  whereas  in  a 

simple  destination  the  several  heirs  lie  under  no  obligation, 

and  the  substitutes  have  only  the  hope  of  succession. 

Tailzies  with  10.  In  tailzies  with  clauses  prohibitory,(^*)  6.gr.,  declaring 

gj^^^^  that  it  shall  not  be  lawful  to  the  heirs  to  contract  debts(ifc) 

be  altM«d        or  alien  the  lands  in  prejudice  of  the  succession,  none  of  the 

heirs  can  alien  gratuitously ;  for  a  proper  right  of  credit  is 

thereby  created  to  the  several  substitutes,  who  may,  in  the 

character   of   creditors,   reduce   such   alienations  upon  the 

statute  1621,  afterwards  to  be  explained  {E,  CaUender  v. 

Hamilton,  Jan.  28,  1687,  M.  15,476).     But  the  members  of 

entail  may  contract  debts  which  will  be   eflfectual  to  the 

creditors,  or  may  dispose  of  the  estate  for  onerous  causes, 

Inhibition  may  since  the  fee  subsists  in  their  person ;  even  though  the  sub- 

them'by  the^*^  stitutes  as   creditors  by  the  prohibitory  clause,  have  used 

sabetitute.       inhibition  on  the  tailzie  to  secure  themselves  against  the 

eflFect  of  future  contractions  (Bissau  v.  Chapman,  1760,  M. 

15,51  l.(Z)     In  both  these  sorts  the  maker  himself  may  alter 

( j)  See  infra,  §  14,  note  («). 

(k)  "  If  contracting  debt  has  not  been  prohibited,  any  creditor  may, 
even  in  the  case  of  a  strict  entail,  by  legal  diligence  render  his  debt  real 
against  the  lands.  The  safest  course  is  simply  to  prohibit  the  contrac- 
tion of  debt,  without  adding  any  other  term ;  but  it  has  been  held  that 
a  prohibition  to  contract  debt  on  the  lands,  or  to  burden  the  lands  with 
debt,  IB  sufficient  (Macketaie  v.  Mackenzie,  May  23, 1823, 2  S.  331 ;  Ni^)d 
V.  Moncrieff,  June  10, 1823,  2  S.  381 ;  Lindsay  v.  M.  of  HunUy,  March  2, 
1842,  2  D.  842,  aff.  3  Bell,  254)— notwithstanding  the  doubts  cast  on  this 
construction  by  Mr.  Sandford,  p.  269,  founded  mainly  on  an  opinion 
given  by  Mr.  John  Clerk,  afterwards  Lord  Eldin.  In  truth  the  prohibi- 
tion against  contracting  personal  debt  cannot  be  imposed  cum  effedtu;  and 
the  only  interest  which  the  succeeding  heirs  have  in  the  matter  is,  that 
the  debt  shall  never  be  laid  on  the  lands,  either  by  a  direct  deed  affect- 
ing the  lands,  or  by  adjudication  following  on  the  personal  debt.  If  the 
prohibition  be  such  as  to  extend  to  all  burdens  on  the  lands,  legal  or 
voluntar}',  it  is  sutficient." — MoiR.  (See  also  Cathcarty.  Cathcarty  March 
31,  1863,  1  Macph.  759  ;  Wallace  v.  Wallaces  Trs.,  June  10,  1880, 
7  R.  902.) 

(/)  Cathcari  v.  Cathcart,  July  18,  1831,  b  W.  &  S.  315  ;  Buchanan 
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the  tailzie ;  except  (1.)  Where  it  had  been  granted  for  an 
onerous  cause,  as  in  mutual  tailzies  (Sharp  v.  Sharp,  Jan. 
14, 1631,  M.  4299) ;  or  (2.)  Where  the  maker  is  expressly  dis- 
abled, as  well  as  the  institute  or  the  heirs  (Schaw  v.  Scha/w, 
1715,  M.  15,572.(m) 

11.  Where  a  tailzie  is  guarded  with  irritant  and  resolutive  TMlzies  with 
clauses,(7i)  the  estate  entailed  cannot  be  carried  oflf  by  the  rewlutive 

_ olaoses. 

V.  Carrick,  Jan.  25, 1838, 16  S.  358,  remitted  May  30, 1842, 1  Bell's  App.        (25-28) 
368,  aflf.  Sept.  25,  1844,  3  Bell's  App.  342  ;  Lindsey  v.  Oswaldy  Dec.  11, 
1863,  2  Macph.  249,  aff.  March  21,  1867, 5  Macph.  H.L.  12. 

(m)  The  entailer  cannot,  however,  make  a  gratuitous  settlement  of 
his  estate  so  as  to  bind  himself  and  exclude  his  creditors.  Where  there 
is  no  onerous  consideration,  though  the  settlement  may,  when  com- 
pleted by  infeftment  and  recording,  be  binding  inter  hceredes  (Douglas  v. 
i>.  of  Hamiltonfll62f  M.  4358,  4375),  the  estate  continues  liable  for  the 
entailer's  debts  contracted  before  his  death  {Dickson  v.  Cunningham, 
1786,  M.  15,534,  Oct.  1,  1831,  5  W.  &  S.  657).  An  onerous  entail,  in 
which  the  restraining  clauses  include  the  granter  as  institute,  bars  gratui- 
tous alienation  even  while  it  remains  personal ;  alter  registration  in  the 
Register  of  Tailzies  it  is  effectual  against  personal  creditors  of  the  insti- 
tute in  subsequent  debts  ;  and,  after  registration  and  infeftment,  against 
all  creditors  who  have  not  made  their  debts  real  charges  on  the  estate 
before  the  infeftment  (Agnew  v.  Steioart,  1784,  M.  15,435,  June  2,  1818, 
F.C.,  rev.  July  31,  1822,  1  S.  Ap.  320 ;  Bell's  Pr.  1747  ;  Bell's  Com.  i. 
48,  51).  "As  the  first  person  in  whose  favour  the  conveyance  is  made 
is  not  accounted  an  heir,  but  a  disponee  or  institute,  fetters  or  irritancies 
directed  against  the  heirs  of  entail  only  will  not  reach  him  [Edmonstone 
V.  Edmonstone  (Duntreath),  Nov.  24,  1769,  M.  4409,  2  Pat.  Ap.  255  ; 
Campbell  v.  M.  Breadalbane,  Nov.  23,  1838,  1  D.  81,  aff.  April  1,  1841, 
2  Rob.  169].  A  party  will  not  be  entitled  to  the  privileges  of  an  insti- 
tute, if,  being  originally  only  a  substitute,  he  comes  ex  eventu,  as  by  the 
predecease  of  prior  disponees,  to  occupy  the  position  of  first  holder  of 
the  estate.  The  fetters  which  affected  the  substitutes  still  attach  to 
him  {Mackenzie  v.  Mackenzie,  Nov.  24,  1818,  F.C.,  alt.  May  13,  1822,  1 
S.  Ap.  150)."— MoiR. 

(n)  The  irritant  clause  annuls  the  deed  prohibited  so  far  as  it  may 
affect  the  estate ;  the  resolutive  forfeits  the  right  of  him  who  contravenes 
the  prohibition  (Bell's  Prin.  1731).  "  The  safest  and  simplest  course  is  to 
make  these  clauses  as  general  as  possible,  as,  for  instance,  by  saying,  if 
the  institute  or  heir  of  entail  shall  contravene  the  prohibitions,  or  any 
of  them,  his  acts  or  deeds  done  in  contravention  shall  be  null,  and  he 
himself  shall  forfeit  his  right.  When  the  irritant  clause  began  with  the 
words  *  if  he  shall  contravene  and  do  in  the  contrary  in  any  part  of  the 
premises,'  or  *  do  in  the  contrary  of  the  provisions,'  or  simply  '  shall  act 
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debt  or  deed  of  any  of  the  heirs  succeeding  thereto,  in  pre- 
judice of  the  substitutes.  It  was  long  doubted  whether  such 
tailzies  ought  to  be  eflfectual,  even  where  the  superior's 
consent  was  adhibited ;  because  they  sunk  the  property  of 
estates,  and  created  a  perpetuity  of  liferent.  The  first  judg- 
ment confirming  them  was  F.  Stoi^mont  v.  Anifiandale^s  Crs,, 
(Feb.  26,  1662,  M.  13,994);  and  thereafter  they  were  ex- 
Thdrre-  plicitly  authorised  by  1685,  c.  22.  By  this  statute  the 
entail  must  be  registered  in  a  special  register  established  for 
that  purpose ;  and  the  irritant  and  resolutive  clauses(o)  must 
be  inserted,  not  only  in  the  procuratories,  precepts,  and 
seisins  by  which  the  tailzies  are  first  constituted,  but  in 
all  the  after  conveyances  thereof,  otherwise  they  can  have 
no  force   against   singular  successors   (Willison  v.  Cr«.   of 

and  do  in  the  contrary '  these  forms  of  expression  were  sufficient  to  apply 
the  irritancies  to  the  whole  matters  in  the  prohibitory  clause  {Knight  v. 
Knight,  Dec.  1,  1842,  5  D.  221 ;  Lord  Whamcliffe  v.  Naime,  Nov.  13, 
1849, 12  D.  1,  aff.  July  6,  1850,  7  Bell's  App.  132  ;  Gilmour  v.  Gordon^ 
March  24,  1853,  15  D.  587).  The  words  *  shall  come  in  the  contrary 
hereof,'  were  held  sufficient  in  Hay  v.  Hay  (March  11, 1851,  13  D.  945) ; 
and  the  words  *  do  in  the  contrary  thereof/  in  Maaswell  v.  Smith  (June  29, 
1860,  22  D.  1341).  But  see  Speid  v.  Speid  (Feb.  21, 1837,  15  S.  618), 
which  I  have  always  considered  an  example  of  extreme  strictness  of  con- 
struction ;  and  I  think  some  doubt  is  cast  upon  it  by  Preston  v.  Heirs  of 
Entail  of  Valleyfield  (Jan.  28, 1845,  7  D.  305).  In  the  anxiety  of  convey- 
ancers to  make  the  irritancies  complete,  they  have  frequently  resorted  to 
the  principle  of  enumeration,  i.e.,  they  proceed  to  enumerate  the  modes 
of  contravention  thus — either  by  selling,  alienating,  &c.,  or  by  altering 
the  order  of  succession,  or  by  contracting  debt,  or  by  any  of  the  other 
modes  which  are  struck  at  by  the  prohibitory  clause,  then  they  shall  for- 
feit. In  short,  they  try  to  run  an  exact  parallel  between  the  irritant 
clause  and  the  prohibitory  which  preceded  it  But  in  attempting  to  do 
this  it  frequently  happened  that  they  omitted  to  direct  the  special  irri- 
tancies against  some  one  act  enumerated  in  the  prohibitory  clause,  and 
the  omission  was  fatal  to  the  entail  {Bruce  v.  Brucey  Jan.  15, 1799,  M. 
12,539,  aff.  June  18,  1801,  4  Pat.  231  ;  Home  v.  Rennie,  Jan.  17,  1837, 
March  13,  1838  ;  Scott  v.  Scott,  Dec.  6,  1855,  18  D.  168  ;  Fairlie  v.  Cini- 
ningham,  May  3,  1857,  19  D.  596  ;  aud  Hollo  v.  Rollo,  Nov.  23,  1864,  3 
Macph.  78)."— Mom. 

(o)  The  insertion  in  deeds  of  entail  of  tliese  clauses  lias  been  unneces- 
sary since  1848,  and  of  the  prohibitory  clause  since  1858,  provided  the 
deed  authorise  its  being  recorded  in  the  R<^,gister  of  Tailzies.  The  inser- 
tion of  the  conditions  in  after-conveyances  is  also  dispensed  with  since 


T.  VIII.]  HERITABLE  RIGHTS.  485 

Dorat(yi\  1724,  M.  15,371.(p)  But  a  tailzie,  even  without 
those  requisites,  is  eflfectual  against  the  heir  of  the  granter, 
or  against  the  institute  who  accepts  of  it  {WUlison  v. 
OaZlender,  1724,  M.  15,369.(g)  That  part  of  the  Act  which 
requires  the  registration  of  tailzies,  in  order  to  their  affecting 
singular  successors,  was  found  to  have  no  retrospect  to 
tailzies  made  prior  thereto  (Cant  v.  Borthwick,  1726,  M. 

1847,  and  of  the  destination  of  heirs  since  1858  and  1860,  provided  the 
same  are  referred  to  as  set  forth  at  length  in  the  recorded  deed  of  entail 
(31  &  32  Vict.  c.  101,  §§  9,  14). 

(p)  By  the  former  law,  the  whole  fetters  required  to  be  set  forth  ex- 
pressly in  the  deed  which  contained  the  disposition  to  the  heirs  of  entail, 
and  it  was  not  enough  to  refer  to  them  in  another  deed  recorded  in  the 
Register  of  Tailzies  (Gammell  v.  CathcaH,  Nov.  13,  1849,  12  D.  19,  aflf. 
Dec.  13,  1852,  1  Macq.  362  ;  Forbes  v.  QammeUj  May  14,  1859,  20  D. 
917  ;  Cochrane  v.  Baillie,  March  9,  1855,  17  D.  659,  aff.  March  12,  1857, 
2  Macq.  529  ;  correct  Bell's  Prin.  1730,  1739).  "  The  statute  (1685) 
requires  that  the  original  deed  of  entail  shall  be  recorded.  It  is  not 
enough  therefore  to  record  the  charter  following  on  the  deed,  though  it 
contains  all  the  fetters  (Irvine  v.  E.  Aberdeen,  1776,  M.  App.  'Tailzie,' 
1).  But  where  a  party  executed  a  deed  of  entail  in  favour  of  a  certain 
series  of  heirs,  with  a  reserved  power  of  adding  additional  heirs  by  a 
separate  writing,  the  heirs  so  nominated  become  incorporated  as  it  were 
with  the  original  destination  (Stewart  v.  Porterfield,  May  15,  1821,  1  S. 
9,  remitted  May  24,  1826,  2  W.  &  S.  369,  aff.  Sept  23,  1831,  5  W.  &  S. 
515).  A  settlement  may  even  be  effectually  made  by  the  proper  dis- 
positive words  in  favour  of  such  heir  as  shall  be  named,  not  by  the 
testator  himself,  but  by  some  one  whom  he  chooses,  to  trust  and  autho- 
rise for  that  purpose  (Snodgrase  v.  Bucharuin,  Dec.  11,  1806,  M.  App. 
'Serv.  of  Heirs,'  1 ;  Murray  v.  Fleming^  1729,  M.  4075)."— MoiR. 

(q)  An  unrecorded  entail  is  a  bar  to  gratuitous  alienations  only. 
**  The  idea  was  at  one  time  entertained  in  Scotland  that  the  heir  of  en- 
tail might  be  bound,  when  he  sold,  to  invest  the  price  for  behoof  of  the 
heirs  whose  succession  he  had  disappointed  ;  but  it  was  found,  1st,  that 
there  were  inextricable  difficulties  attending  that  view  of  a  re-invest- 
ment ;  and  2nd,  that  there  appeared  no  warrant  in  the  entail  statute  for 
any  such  claim  of  damages,  or  any  other  remedy  competent  to  the  heirs 
of  entail  beyond  forfeiture  of  the  contravener.  Accordingly,  the  House 
of  Lords  held  that  the  heir  availing  himself  of  the  power  of  selling  was 
under  no  obligation  to  reinvest  the  price  in  favour  of  the  heirs  of  entail 
(SUwaH  V.  FuUerton,  Feb.  23,  1827,  5  S.  418,  rev.  July  16,  1830,  4  W.  & 
S.  196  ;  Bruce  v.  Bruce,  eod,  die,  4  W.  &  S.  240)."— MoiB.  (Montgomerie 
V.  E.  of  EgUnton,  Jan.  22, 1842, 4  D.  425,  aff.  Aug.  18, 1843, 2  Bell's  App. 
149). 
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15,554.  But  this  was  reversed  by  a  judgment  of  the  House 
of  Peers ;  and,  indeed,  the  security  of  creditors  calls  for  re- 
gistration equally  in  all  tailzies,  aiid  the  Act  1690,  a  33, 
luakes  no  exception  (Philip  v.  E.  of  Rotfus,  1758,  M. 
15,609,  rev.  2  Fat.  52).  It  has  been  always  an  agreed  point 
that  the  Act  1685  regulates  the  posterior  trausmiesiona, 
even  of  tailzies  dated  before  it;  so  that  in  all  these  the 
irritant  clauses  must  be  repeated  (V.  Gamock  v.  MaMer  of 
Gamock,  <&c.,  1725,  M.  15,596).  Retoura  upon  general 
services  are  uot  properly  transmissions  of  an  estate ;  they 
only  give  right  to  unexecuted  procuratories  of  resignation 
and  precepts  of  seisin ;  and,  therefore,  they  do  not  fall  under 
that  statute,  (r) 

12.  An  heir  of  entail  has  full  power  over  the  entailed 
eatat«,  except  in  ao  far  as  he  is  expressly  fettered  [HamUton 
V.  Vae.  Ox^rd,  1767,  M.  15,408) ;  and  as  entails  are  an  un- 
favourable restraint  upon  property,  and  a  frequent  snare  to 


(r)  An  appnrent  heir  coniiot  make  a  valid  entail  {M.  ClydeidaU  v. 
S.  Jhiiidoiutld,  1726,  M.  127^) ;  but  onv  who  has  only  a  pcrconal  right 
to  the  lands  can  do  bo  [NapUr  v.  Livingstone,  1762,  5  B.  S.  688  ;  BeiUo* 
T.  AitAniiker,  Dec  5,  1637, 16  S.  184,  remitted  March  1,  1&42,  1  Bell'a 
App.  129,  aff.  Au)^  IB,  1B43,  S  Bell'e  App.  314  (Opinions  in  «  D.  S30) : 
Fogo  V.  Fogo,  Feb.  25,  1840,  3  D.  651,  aff.  Aug.  18,  1843,  2  Bell's  App. 
Dcitin»tioB  in  IB^l-  That  an  entail  may  be  valid,  the  order  of  heirs  in  the  diatinntion 
™t?Jl  ™™*  lie  must  be  dilferent  from  those  who  would  succeed  by  force  of  law  {Liny  V. 
li^  order  of  ^'"^i  June  28,  1S60,  22  D.  1272) ;  and  an  entail  tataea  to  an  end  in  the 
person  of  th«  laut  substitute,  if  failing  him  it  devolves  on  hetts  whalco- 
ever,  and  the  last  subelitiitc  may  re-Bettle  (B,  March  v.  KmMdy,  1760, 
M.  15,413,  aff.  2  Pat.  49 ;  see  below,  §  14).  Where  the  destination  i:  to 
Iieira  whatsoever,  the  mere  exclusion  of  heits-portioners  does  not  make  a 
true  tailzied  destination  (PrM/irow  v.  FHmroef,  Feb.  9,  1854,  16  D.  498 ; 
MaegrtgoT  v.  Oordon,  Dec,  1,  1864,  3  Macph.  148  ;  see  Gordon  v.  Gar- 
don'i  Trt.,  March  2,  1666,  4  Macph.  601).  If  the  destination  l>e  limi(«d 
to  persons  of  the  blooiiof  the  testator,  as  "to  his  own  nearest  of  kijidml,' 
the  entail  will  be  valid  [Goltoufi  Trt.  v.  ConneH,  Feb.  23, 1866,  4  Macph. 
465 ;  see  GontuU  v.  Grierton,  Feb.  14, 1867,  5  Macph.  379).  An  entail 
also  c«mes  to  an  end  on  the  opening  of  the  succession  to  heirs-portionets  ; 
for  an  intention  to  exclude  division  will  not  be  inferred  {Macdimald  v. 
Loebhart,  Dec.  22,  IS42,  5  D.  372  ;  Collow't  Tti.  v.  ContuU,  cit.,-  Mure 
V.  Mnrt,  Feb.  16,  1837,  15  S.  581,  aff.  May  18,  1838,  3  S.  &  M'L.  237 ; 
FanfiAaT  v.  Fa^uhar,  Nov.  28,  I83P,  1  D.  121 ;  FriTnTOit  v,  Primtote, 
npra). 
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trading  people,  they  are  sti'ictisaimi  juris  ;  so  that  no  prohi-  They  wre 
bitions  or  irritancies  are  to  be  inferred  by  implication.(«) 
Hence,  though  all  debts  to  be  contracted  by  the  heir  should 
by  the  entail  be  declared  null,  but  without  irritating  the 
right  of  the  heir  contracting  {Craig  v.  Craig,  Cred.  of  Mic- 
carton,  July  22, 1712,  M.  15,494,  rev.  July  3, 1714,  Robertson's 
App.,  110),(<)  or  vice  versd,  though  there  should  be  a  clause 
irritating  the  right  of  the  heir  who  contracts,  but  without 
declaring  the  debts  contracted  null  {Baillie  v.  Carmicha^l, 
July  11,  1734,  M.  15,500),  the  Court  will  not  interpose  to 
supply  the  defect  from  presumed  intention.  For  the  same 
reason,  a  prohibition  to  alter  the  succession,  though  under 
an  irritancy,  does  not  disable  the  heir  from  contracting  debt 
(Campbell  v.  Wightman's  Reps.,  1746,  M.  15,505) ;  nor  does  a 
prohibition  to  contract  debt  hinder  him  from  selling  {Sinclair 
V.  Sin^lairs,  1749,  M.  15,382.(tt) 

(«)  "  It  has  been  said,  if  there  be  room  for  two  meanings,  one  which 
would  support,  the  other  void  the  entail,  the  latter  is  to  be  adopted. 
This  perhaps  is  too  unqualified.  Probably  the  best  explanation  of  the 
rule  is  contained  in  the  opinion  of  Lord  Campbell  in  Earl  of  Buchan  v. 
JErskine,  June  23,  1842,  4  D.  1430,  aff.  Feb.  21,  1845,  4  Bell's  App.  22— 
'  If  in  the  deed,  in  the  part  of  it  which  is  to  be  construed,  the  meaning 
is  doubtful,  if  you  cannot  tell  in  which  sense  the  settler  used  it,  then 
you  are  to  put  that  sense  upon  it  which  is  favourable  to  freedom  and 
against  fetters.  But  if^  looking  to  the  deed  itself,  it  is  quite  clear  in 
what  sense  he  used  it,  although  when  it  appears  elsewhere  it  may  have 
another  sense,  you  are  to  put  upon  it  the  sense  in  which  he  used  it, 
though  that  sense  may  he  for  fetters  and  not  for  freedom.  I  apprehend 
that  with  regard  to  entails,  unless  there  be  some  reason  to  apprehend  a 
doubt  as  to  the  sense  in  which  expressions  are  used,  you  are  to  give  them 
their  fair  and  grammatical  meaning.'  Certain  it  is  that  no  inference 
from  intention,  however  palpable  that  intention  may  be,  is  allowed. 
And  so  far  is  this  strictness  of  construction  carried,  that  the  validity  or 
invalidity  of  an  entail  may  depend  on  the  use  of  the  word  nor  as  a  dis- 
junctive  term,  instead  of  the  word  or,  which  is  regarded  as  copulative y  or 
in  the  presence  or  absence  of  the  letter  s  in  the  word  provisions  {S^peid  v. 
Sptid,  Feb.  21, 1837, 15  S.  618) ;  and  in  a  recent  case  the  whole  question 
tume<l  on  this,  whether  the  word  thereof  in  an  irritant  clause  had  the 
sjime  effect  as  the  word  hereof  {Maxwell  v.  Smith j  June  29,  1860,  22  D. 
1341)."— MoiR. 

(0  Hepburn  v.  Hepburn,  1758,  M.  15,507,  aff.  2  Pat.  17 ;  Miichelson 
v.  Atkinsm,  June  15,  1831,  9  S.  841. 

(tt)  But  see  §  14,  note  (6)  ;  11  &  12  Vict.  c.  36,  §  34. 
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What  deeds  in.  13.  An  heir  who  counteracts  the  directions  of  the  tailzie 
toon!°^*"^*^  by  aliening  any  part  of  the  estate,(te;)  charging  it  with  debt, 
(30  31. 32^  ^'*  ^^  ^^  *^  contravene.  It  is  not  the  simple  contracting 
of  debt  that  infers  contravention;  the  lands  entailed  must 
be  actually  adjudged  upon  the  debt  contracted  {Scot  v. 
8cott*8  Crs,,  1722,  M.  3673).  An  heir  may,  where  he  is  not 
expressly  barred,  settle  a  jointure  on  his  wife  not  exceeding 
the  t^rce ;  because  the  provisions  of  law  are  not  excluded  in 
tailzies  by  implication  (Cant  v.  Boi'thvdck,  1726,  M.  15,554). 
But  the  settling  provisions  on  children,  being  a  positive  deed 
of  the  granter,  was  found  to  import  contravention,-  by  Borth- 
wick  V.  Bortkioick,  Feb.  1730,  M.  15,556 ;  which,  however, 
was  reversed  upon   appeal   (Cr.  St.   &   Pat.   53).(a:)      One 

(w)  *^  The  general  prohibition  to  alienate  covers  alienation  in  every 
form,  not  merely  by  absolute  disposition,  but  by  feuing  or  granting  leases 
of  more  than  ordinary  duration.  Since  the  Qtieensberry  cases,  the  same 
effect  has  been  given  to  the  word  diaponey  though  it  was  contended  that 
this  was  applicable  only  to  proper  deeds  of  disposition  (2).  Queetuberrjfa 
Reprs.  V.  D.  BuccUuch,  March  7, 1816,  F.C.,  Feb.  5,  1818,  F.C.  rev.  July 
2,  1819,  1  Bligh,  339).  Even  leases  of  ordinary  duration  are  alienations 
if,  in  addition  to  the  stipulated  rent,  the  heir  of  entail  takes  a  graasom 
from  the  tenant  (Montgomery  v.  E,  Wemyss,  June  12,  1822,  1  S.  483,  aff. 
July  12,  1819,  6  Pat.  App.  465,  548,  -551).  But  a  prohibition  against 
selling  alone  is  insufficient,  because  selling  is  only  one  mode  of  aliena- 
tion, and  the  lands  might  be  alienated  by  gratuitous  deeds,  or  in  some 
other  form  different  from  sale  (Bussell  v.  Bussell,  Dec  7,  1852,  15  D. 
192).'* — MoiR.  The  estate,  or  part  of  it,  may  be  sold  for  entailer's  debts 
under  the  provisions  of  6  &  7  WilL  IV.  c.  42  ;  11  &  12  Vict  c  36,  §§  4, 
6,  25,  26,  30 ;  16  &  17  Vict.  c.  94,  §  9. 
Provisions  to  (x)  "  By  5  Geo.  IV.  c  87  (Aberdeen  Act),  the  heir  of  entail  in  pos- 

n^^mder^  session  is  empowered  to  provide  and  infeft  his  wife  in  a  liferent  annuity 
Aberdeen  Act.  out  of  the  entailed  estates  not  exceeding  one-third  of  the  free  yearly 
rent,  after  deduction  of  burdens  already  existing.  Similar  powers  are 
given  to  an  heiress  of  entail  to  make  provision  for  her  husband  to  the 
extent  of  one-half  of  the  free  rent.  The  statute  farther  authorises  bonds 
of  provision  to  be  granted  by  the  heir  in'possession,  binding  succeeding 
heins  to  pay,  out  of  the  reuts,  to  the  younger  children  not  succeeding  to 
the  entailed  estate  sums  of  money,  as  follows  : — In  the  case  of  one  child, 
one  year's  free  rent ;  in  the  case  of  two,  two  years'  free  rent ;  and  in  the 
case  of  three  or  more,  three  yeai-s'  free  rent.  In  estimating  the  yearly 
rent  of  the  lands,  which  is  to  be  taken  as  at  the  granter's  death,  all  rents, 
such  as  game  rents  (though  unlet),  coal  rents,  and  rents  of  salmon  fish- 
ings, are  included,  but  not  the  rent  which  might  have  been  obtained  for 
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might  think  that,  by  the  words  of  the  Act  1686,  the  con-  Doee  the  oon- 
travener  forfeits  not  only  for  himself  but  for  the  heirs  of  for^heheinof 
his  body,  where  there  is  no  express  clause  in  the  entail  ^^'^^ 
restricting  it ;  but  the  more  favourable  opinion,  which  con- 
fines the  penalty  to  the  contravener,  has  been  received  by  a 
decision  (Si/mpaon  v.  E.  of  Home,  Jan.  6, 1697,  M.  15,353).(y) 
Yet,  for  the  greater  security,  a  clause  is  generally  inserted  in 
tailzies,  that  the  forfeiture  shall  not  affect  the  descendants 
of  the  contravener,  when  such  is  the  intention  of  the  entailer. 
Before  the  next  heir  can  take  the  estate  on  the  contravention  How  the  heir 
of  the  former  he  must  declare  the  irritancy  against  the  con-  dSSSator  of* 
travener ;  after  which  he  is  directed  by  the  statute  to  serve  J^^^cy* 
himself  heir  to  him  who  died  last  infeft  in  the  fee,  and  did 
not  contravene.(2;) 

14.  When  the  heirs  of  the  last  person  specially  called  in  (S2, 83) 
a  tailzie  come  to  succeed,  the  irritancies  have  no  longer  any 
person  in  favour  of  whom  they  can  operate ;  and  conse- 
quently, the  fee  which  was  before  tailzied  becx)me8  simple 
and  unlimited  in  the  person  of  such  heirs  {Leslie  v.  Dick, 
Dec.  15,  1710,  M.  15,358(a).     By  the  late  Act  for  abolishing  in  what  owet 

anhdr  of 
entaUnukyaell. 

mansion-house  and  policies  if  let "  {Leithj  24  D.  1069,  June  10, 1862). — 
MoiR.  Analogous  powers  of  granting  family  provisions  are  conferred 
on  heirs-apparent  under  certain  conditions  by  31  &  32  Vict.  c.  84.  Pro- 
visions to  younger  children  under  the  Aberdeen  Act,  or  otherwise,  form- 
ing permanent  burdens  on  the  estate,  may  be  charged  on  the  fee  of  the 
estate  by  bond  and  disposition  in  security,  with  power  of  sale  (II  &  12 
Vict  c.  36,  §  21|;  16  &  17  Vict.  c.  94,  §  7 ;  31  &  32  Vict.  c.  84,  §  11). 

(y)  Even  where  the  forfeiture  is  expressly  applied  to  the  descendants 
of  the  contravener,  the  irritancy  must  be  declared  during  his  life  [J^iiZ^- 
twn  V.  DcUrymple  (Bargcmy),  June  20,  1825,  1  W.  &  S.  410,  and  App.  2 ; 
1  S.  App.  265  ;  Maxwell  v.  Maxwell,  Dec.  16,  1843,  6  D.  265,  aff.  July 
13, 1846,  6  Bell's  App.  165]. 

(a)  It  is  enacted  by  11  &  12  Vict  c.  36,  §  40,  that  no  irritancy  com- 
mitted by  any  heir  of  entail  in  possession  shall  invalidate  in  the  person 
of  any  purchasers,  or  bond  fide  onerous  creditors,  any  conveyances,  deeds, 
or  securities  not  inconsistent  with  the  provisions  of  the  entail  granted  by 
the  contravener  prior  to  the  execution  of  the  summons  of  declarator,  in 
which  decree  is  obtained  in  respect  of  such  irritancy.  Any  substitute, 
however  remote,  may  pursue  a  declarator  of  irritancy  (Inst  L  c. ;  Dundas 
V.  Murray,  1775,  M.  16,430). 

(a)  See  §  11,  note  (r). 

2K 
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ward-holdings  (20  Geo,  II.,  c  50)  the  King  may  purchase 
'  Ifuids  within  Scotland,  notwithstaDding  the  strictest  entail ; 

and  (by  Act  i»l  of  the  same  year)  where  the  lands  are  in  the 
hands  of  minora  or  fatuoiia  persons,  his  Majesty  may  purchase 
them  from  the  curators  or  guardians.  These  Acts  appear, 
by  their  preamble,  to  bo  limited  to  lands  lying  in  the  High- 
lands of  Scotland ;  but  the  enacting  words  of  both  are  general. 
By  the  first  of  the  aboie  quoted  statute,!,  heirs  of  entail  may 
sell  to  their  vassals  the  superiorities  belonging  to  the  en- 
tailed estate ;  but  in  all  these  cases  the  price  is  to  be  settled 
in  the  same  manner  that  the  lands  or  superiorities  sold  were 
settled  before  the  saie.(b} 

Hoslnmei^  (6)  "  Tlie   Montgomery  Act,  10  Geo.  II  I.  c.  61,  iiiakM  proprietors  of 

ibwrori^^f  entailed  estates  layinR  out  money  in  irelosiag,  planting,  or  draining,  or 
in  erecting  tarm-honses  and  officea  or  out-bnildings  for  tip  improvement 
of  the  liuidtt,  creditors  of  tlic  succeeding  heirs  to  the  extent  of  tUree- 
fonrtha  of  their  outlay  ;  anil  this  may  bo  charged  on  the  estal*  to  the  es- 
Icnt  of  four  yetXTtf  free  rant.  By  §  27,  expenditure  for  building  or  repair- 
L  ing  ninnBion-hoiiseB  or  offices  is  allowed  to  the  extent  of  two  years'  free 

F  rent ;  and  by  the  Entail  AmendniEnt  Act,  11  &  12  Vict.  c.  36,  expendi- 

i  tore  on  private  rood*  is  dpclare<l  to  be  a  permanent  improvement  in  the 

sv-ntv  of  MontgcKniTv  Act.  These  jmwei-s  liaTe  been  subjected  to  ;i 
very  strict  and  somewhat  capricious  construction," — MoiR.  Additional 
powers,  the  most  important  of  which  is  that  of  disentailing,  have  been 
conferred  on  heirs  of  entail  by  11  &  12  Vict,  cap,  36,  and  16  &  17  Vict 
Batatil  Amend-  c.  94.  "  Prior  to  the  Entail  Amendment  Act,  1848,  although  an  entail 
ment  Act.  might  be  defective  in  one  prohibition,  or  in  one  of  its  irritancies,  it  was 

held  good  in  all  other  respects.  Thus,  if  the  entail  was  defective  in  the 
prohibition  against  selling,  the  heir  in  possession  might  sell ;  but  he 
could  not  alter  the  or<ler  of  aoccession,  and  vice  verjiJ.  But  now  (§  34), 
when  any  tailzie  is  defective  in  regard  tn  any  one  of  the  prohibitions 
against  alienation,  contraction  of  debt,  aad  alteration  of  the  order  of  aue- 
cession,  in  conseqnence  of  defects  either  of  the  original  deed  of  entail  or 
of  the  investiture  fallowing  tliereon,  such  tailzie  is  invalid  and  ineffectual 
08  r^ards  all  the  prohibitions,  but  only  as  from  the  date  of  the  statute. 
Any  heir  of  entail  (of  hiwfu!  age)  holding  under  an  entail  prior  to  184B, 
may  acquire  the  estate  in  fee  simple  if  he  is  the  only  heir  living  for  the 
time,  and  unmarried.  If  the  party  is  not  the  only  heir  in  existence,  he 
may  disentail  with  consent  of  the  tbree  next  heirs  for  the  time  who  are 
entitled  in  their  order  to  succeed,  or  with  the  consent  of  the  two  next 
heirs,  each  of  whom  would  be  heir-apparent — that  ia,  the  heir  whose  right 
of  anccession  nothing  but  death  can  prevent  In  either  case  the  heir 
next  to  the  heir  in  possession  must  be  twenty-five  years  of  age  (now 
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16.  Rights,  not  only  of  land  estates  but  of  bonds  (which  Righti  taken 
last  are  called  quasi  feuda  or  feuda  nomitium),  are  some-  2  ^touoi^  ^ 
times  granted  to  two  or  more  persons  in  conjunct  fee.    Where      ,^  ^. 
a  right  is  so  granted  to  two  strangers  without  any  special 
clause  adjected  to  it,  each  of  them  has  an  equal  interest  in 
the  fee,  and  the  part  of  the  deceased  does  not  accrue  to  the 
survivor,  but  descends  to  his  x)wn  heir.      If  the  right  be 
taken  to  the  two  jointly,  and  the  longest  liver  and  their 
heirs,  the  several  shares  of  the  conjunct  fiars  are  affectable 
by  their  creditors  during  their  lives;  but  on  the  death  of 
any  one  of  them  the  survivor  has  the  fee  of  the  whole, 
exclusive  of  the  heir  of  the  predeceased,  in  so  far  as  the 
share  of  the  predeceased  remains  free  after  payment  of  his 
debts  {RiddeOs  v.  ScoU,  Yl4n,  M.  14,878).(c)     Where  the 
right  is  taken  to  the  two  in  conjunct  fee,  and  to  the  heirs  of 


twenty-one ;  see  below),  and  not  under  legal  incapacity.  When  the  heir- 
apparent  of  the  age  and  capacity  speciiied  shall  have  been  bom  after  1st 
August,  1848,  the  estate  may  be  disentailed  with  hia  consent  alone  ;  and 
when  the  heir  in  possession  shall  himself  have  been  bom  on  or  after  the 
same  date,  he  is  entitled  to  disentail  without  any  consent  (Menzies*  Lect., 
3rd  ed.,  767).  As  to  entails  executed  subsequent  to  1st  August,  1848, 
any  heir  bom  after  that  date  may  (§  1),  with  the  authority  of  the  Court, 
execute  an  instrument  of  disentail ;  and  any  heir  bom  before  the  date 
may  disentail,  provided  he  has  the  consent  of  the  heir-apparent,  twenty- 
five  years  of  age,  and  subject  to  no  legal  incapacity.  But  the  whole  pro- 
ceeding, including  the  authority  of  the  Court  to  record  the  disentail,  and 
also  the  actual  recording,  must  be  carried  through  by  the  party  apply- 
ing for  the  disentail  And  if  he  dies  before  the  disentail  is  thus  com- 
pleted, the  whole  proceedings  fall  and  cannot  be  taken  up  and  carried 
through  by  his  representatives  {RohtrUon^  June  10, 1864, 2  Macph.  1168). 
A  power  of  feuing  and  granting  long  leases  is  conferred  by  §  14.'' — MoiB. 
By  the  Entail  Amendment  Act,  1875  (38  &  39  Vict.  c.  61),  §  4,  the  nearest 
heir  of  entail  may  consent  when  twenty-one  years  of  age,  instead  of  twenty- 
five  ;  by  §  5  the  consent  of  the  nearest  heir  only  is  indispensable,  the 
Court  being  authorised  to  assess  the  value  of  the  expectancy  of  more  re- 
mote heirs  and  to  dispense  with  their  consent 

(c)  BisHt  V.  Walker y  1799,  M.  App.  "  Deathbed,"  2.  Where  the  right 
is  conceived  in  favour  of  two  strangers  in  conjunct  fee  and  liferent,  and 
their  heirs,  the  two  are  equal  fiars  during  their  lives ;  but  after  the  death 
of  the  first,  the  survivor  has  the  liferent  of  the  whole  [more  properly  of 
the  other  half  (BelFs  Pr.  1709)] ;  and  after  the  survivor's  death,  the  fee 
divides  equally  between  the  heirs  of  both  (Inst  1.  c,  and  iii  8,  73). 
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one  of  them,  he  to  whose  heirs  the  right  is  taken  is  the  only 

fiar ;  the  right  of  the  other  resolves  into  a  simple  liferent ; 

iohXb/Ktoid   yet  where  a  father  takes  a  right  to  himself  and  his  son 

*"'  jointly,  and  to  the  son's  heirs,  such  right  being  gratuitous, 

and  granted  only  in  consequence  of  the  natural  obligation 

by  which  parents  are  bound  to  provide  for  their  children,  is 

not  imderstood  to  strip  the  fEtther  of  the  fee,  unless  a  con- 

traiy  intention  shall  plainly  appear  from  the  tenor  of  the 

right(c{) 

tohiulMiid  16.  Where  a  right  is  taken  to  a  husband  and  wife  in 

••         conjunct   fee  and    liferent,  the  husband,  as  the   persona 

(36)        d/ignoir,  is  the  only  fiar.    The  wife's  right  resolves  into  a 


(d)  This  contrary  intention  is  not  presumed,  even  from  an  'express 
destination  to  the  father  in  liferent  and  his  children  nascUvris,  or  children 
not  named  in  fee  (Fro^s  Children  v.  His  Crs,,  1735,  M.  4262) — ^a  dedsion 
which  proceeded  on  the  allied  principle  that  a  fee  cannot  be  in  pendente, 
and  cannot  therefore  be  given  to  persons  not  in  existence  (see  lAndeay  v. 
DoU,  1807,  M.  App.  «  Fiar,"  1 ;  Dewar  v.  M*Kinnonj  May  5, 1825, 1  W. 
&  S.  161  ;  MackeUar  v.  Marquis,  Dec  4,  1840,  3  D.  172).  In  Mein  v. 
Taylor,  June  8,  1827,  5  S.  779,  aflL  Feb.  23,  1830,  4  W.  &  S.  22,  Lord 
Corehouse  said  : — ^  It  is  perhaps  to  be  regretted  that  the  point  was  so 
settled,  because  the  plain  intention  of  the  maker  is  in  consequence  often 
sacrificed  to  a  mere  form  of  expression,  and  the  feudal  maxim  might  have 
been  saved  by  supposing  a  fiduciary  fee  in  the  parent,  as  is  done  when  the 
liferent  is  restricted  by  the  word  allenarly  or  only.  Upon  this  point,  how- 
ever, it  is  too  late  to  go  back ;  but  certainly  the  principle  ought  not  to  be 
extended  to  cases  which  have  not  yet  been  brought  under  it."  In  New- 
lands  V.  Newland^  Crs.  (1794,  M.  4295,  aff.  Apnl  26,  1798,  4  Pat  43), 
where  the  disposition  was  to  the  parent  in  liferent,  for  his  liferent  use 
aUenarly,  and  to  the  heirs  of  his  body  in  fee,  it  was  held  that  there  was 
merely  a  fiduciary  or  trust  fee  in  the  disponee  for  behoof  of  his  children 
when  they  should  exist  The  interposition  of  a  trust  for  retention  of  the 
fund  also  prevents  such  a  destination  from  importing  a  fee  in  the  £sither 
(Mein  v.  Taylw,  supra;  Boss  v.  King,  Jan.  22, 1847, 9  D.  1327).  A  desti- 
nation to  a  father  in  liferent  and  children  nomincUim  in  fee,  whether  the 
father  himself  or  a  stranger  be  the  disponer,  receives  efl'ect  according  to 
its  natural  meaning  (Mackintosh  v.  Mavkinto.^ih,  Jan.  28,  1812,  F.C.). 
But  if  in  such  a  case  the  lather,  being  disponer,  reserves  to  himself  full 
power  of  disposal,  he  has  a  fee  (BaiUic  v.  Clark,  Feb.  23,  1809,  F.C.).  A 
mere  faculty  to  settle  conferred  on  the  liferenter  in  a  conveyance  by 
another  does  not  give  a  fee  (Morris  v.  Tcnnanty  June  7,  1853,  15  D.  71G, 
aff.  July  (>,  1855,  18  D.  43). 
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liferent  (Johnstone  v.  Cunvnghame,  1667,  M.  4199)  ;(e)  un- 
less it  be  presumable  from  special  eircumstanoes  that  the  fee 
was  intended  to  be  in  the  wife,  e,g,,  if  the  right  flowed  from 
her,(/)  or  has  been  taken  to  her  assignees  {Fead  v.  MaaweU, 
Feb.  4,  1709,  M.  4240) ;  or  if  the  last  termination  of  the 
settlement  falls  upon  the  wife's  heirs  (Stair,  iii.  5,  51,  vers. 
3 ;  Steuart's  Ans.  voce  "  Fee  ") ;  though  our  decisions  seem  to 
have  laid  but  little  stress  upon  this  last  presumption;  see 
Diet,  voce  "  Fiar."(gr)  Where  a  right  of  moveables  is  taken 
to  husband  and  wife,  the  heirs  of  both  succeed  equally, 
according  to  the  natural  meaning  of  the  words  (Bartilmo  v. 
Hasdn^aih  Feb.  2,  1632,  M.  4222). 

17.  Heirs  of  provision  are  those  who  succeed  to  any  sub-  Hein  of 
ject  in  virtue  of  a  provision  in  the  investiture  or  other  deed  P™^^*"°*^ 
of  settlement.    The  appellation  is  given  most  commonly  to      ^^  ^^ 
heirs  of  a  marriage.    These  are  more  favourably  regarded  ^®"^  **^ 
than  heirs  by  simple  destination,  who  have  only  the  hope  of 
succession ;  for  heirs  of  a  marriage,  because  their  provisions 
are  constituted  by  an  onerous  contract,(A)  cannot  be  disap-  cannot  be  dis- 

________^_ appointed  by 

ffratuitooa 
(«)  Macgregor  v.  ForresUr^  Jime  3, 1831,  9  S.  676,  aflF.  April  13,  1836,  aeeda ;  but  the 

1  S.  &  M*L.  441 ;  WiUon  v.  Glm,  Dec.  14, 1819,  F.C. ;  Maddm  v.  Curries  SiSt  dSbt,*^'"' 

Trs.,  Feb.  22, 1842, 4  D.  749  ;  Fisher's  Trs.  v.  Fisk^,  Nov.  19,  1844,  7  D- 

129. 

(/)  MyUs  V.  Caiman,  Feb.  12, 1857, 19  D.  408.  If,  however,  the  sub- 
ject was  given  as  tocher,  the  fee  is  in  the  husband  (Inst  1.  c. ;  Bell's  Prin. 
1965). 

(g)  Where,  in  the  absence  of  other  indications,  the  right  is  given  to 
the  heirs  of  either  of  the  parties,  it  is  a  simple  settlement  in  obligatione 
giving  so  far  a  fee  to  the  person  whose  heirs  are  favoured,  that  onerous 
deeds  will  be  effectual,  but  not  gratuitous  (Bell's  Prin.  1959). 

(h)  Such  a  deed  has  been  said  to  be  the  most  onerous  deed  known  in  Antenuptial 
the  law  of  Scotland.  "  The  principle  is,  that  the  wife  is  held  on  no  other  contracts, 
terms  to  have  conveyed,  as  by  marriage  she  does,  all  her  moveable 
property  in  possession  or  possibility  to  the  husband,  nor  even  to  have 
made  him  master  of  her  person,  and  that  the  children  would  not  have 
existed,  but  on  the  faith  of  the  provisions  made  for  them  "  (BelPs  Ck)m. 
i.  636).  "  The  wife's  own  property  may  be  preserved  to  her  against  her 
husband  and  his  creditors  by  an  exclusion  in  an  antenuptial  contract  of 
the  jiLs  mariti  and  right  of  administration  of  her  husband.  Provisions 
are  made  for  the  wife  out  of  the  husband's  property  generally  by  annuity, 
sometimes  heritably  secured,  as  where  lands  are  conveyed  either  to  the 
marriage-contract  trustees,  or  to  the  wife  herself^  who  takes  infeflment 
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pointed  of  them  by  any  gratuitous  deed  of  the  father ;  and 
they  may  sue  him  or  his  cautioner  to  purge  encumbrances, 
or  to  make  good  their  provisions  in  the  event  of  his  death 
(Fotheringham  v.  FotheriTigham,  Dec.  5,  1734,  M.  12,929).(i) 
Nevertheless,  as  their  right  is  only  a  right  of  succession 
which  is  not  designed  to  restrain  the  father  from  granting 
onerous  or  rational  deeds,  he  continues  to  have  the  full  power 
of  selling  the  subject,  or  charging  it  with  debts,  unless  a 
proper  right  of  credit  be  given  to  the  heir  by  the  mairiage- 
unlessheex-  contract,  e.g.,  if  the  father  should  oblige  himself  to  infeft 
CSS^"^°  the  heir  in  the  lands,  or  make  payment  of  the  sum  provided 
against  a  day  certain,  or  when  the  child  attains  a  certain 
age  {Douglas  v.  Douglas  and  Drvm/mond,  1724,  M.  12,910); 
or  if  the  father  should  be  restrained  from  the  contracting  of 
dehi'y(j)  for  such  rights  when  perfected  by  infefbment,  or 

on  the  conveyance.  This,  of  course,  renders  her  right  perfectly  secure. 
The  mere  personal  obligation  of  the  husband  constitutes  the  wife  a  credi- 
tor of  her  husband,  and  entitles  her  to  rank  with  other  creditors  in  bank- 
ruptcy. '  A  wife  holding  a  provision  importing  a  jiu  crediH  in  her  favour 
will  be  ranked  along  with  the  other  personal  creditors  for  the  value  of 
her  survivance,  so  as  to  have  the  dividend  set  aside,  the  immediate  profits 
of  it  to  be  paid  to  her  husband's  creditors,  and  the  dividend  itself  secured 
for  her  use  in  the  event  of  her  survivance '  (Bell's  Com.  i.  637).  If^  how- 
ever, the  husband  conveys  to  trustees  a  portion  of  his  moveable  estate, 
such  as  a  personal  bond,  by  antenuptial  contract,  and  pays  over  the  fund 
to  the  trustees  for  his  wife's  behoof,  he  may  effectually  exempt  it  from  the 
diligence  of  creditors." — MoiR.  A  marriage-contract  being  intended  to 
protect  the  wife  against  the  husband,  cannot  be  revoked  danU  matrinumio 
(Torry-Anderson  v.  Buchanan,  June  2, 1837,  15  S.  1073  ;  see  also  Ladf 
AahburUm's  Tr.  v.  Cunninghame,  July  20,  1841,  3  D.  1288). 

(i)  They  may  do  so  without  service  to  the  father,  being  not  only  heirs 
but  **  quodammodo  creditors  to  him  "  (Inst  1.  c).  But  where  the  subject 
sought  to  be  recovered  is  a  land  estate  settled  upon  the  heirs  of  the  mai^ 
riage,  the  heir  must  serve  in  order  to  vest  the  estate  in  him,  so  that  it 
shall  pass  to  his  heirs  (Moncreiff  v.  MoncreiJTs  Crs.,  1765,  5  B.S.  909). 
But  a  right  conceived  so  as  to  give  a  jus  crediti  (see  below)  will  transmit 
to  heirs  without  service  (Bell's  Pr.  IJ)G7),  so  long  as  it  has  not  been  im- 
j^lcmentcd  by  investment  or  conveyimce,  in  which  case  the  right  of  the 
children  becomes  only  a  sjxs  suca:ssioni.s  {ib.  1987). 

( j)  Such  a  restriction  cannot  Le  enforced  except  by  means  of  a  formal 
ent<iil  {Stewart  v.  Fnlhrton,  3\\\y  1(1,  1830,4  W.  &  S.  196;  Bruce  v. 
Bruce,  4  AV.  &  S.  236),  though  it  may  infer  an  intention  io  give  a  j?/^• 
crtditi. 
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secured  by  diligence,  are  effectual  against  all  the  posterior 
deeds  of  the  father,  even  onerous  (Marjoribank'a  Cra.  v. 
Marjoribanka,  1682,  M.  12,891).(A;)    Nothing  but  the  hope  of 


(k)  "  The  criteria  for  distinguishing  the  ju»  crediti  of  children  from  a 

mere  hope  of  succession  are  thus  explained  by  Lord  Moncreiff  in  Ooddard 

V.  SUwaH's  Children,  March  9, 1844, 6  D.  1018  :— *  I  understand  the  rule 

of  law  to  be,  that  under  antenuptial  contracts  the  children  have  a  jus  Ju$  crediti  of 

crediti  giving  them  such  a  right  against  the  creditors  of  the  father,  if  the  children  und^ 

°        **  o      -T3  J  marriage  con- 

provision  is  so  conceived  as  that  there  was,  or  might  be,  a  direct  interest  traets. 

accruing  to  them  in  the  lifetime  of  the  father.    As,  for  example,  if  the 

provision  is  made  payable  on  the  marriage  or  majority  of  the  child, 

though  such  event  should  happen  in  the  lifetime  of  the  father ;  or  if 

the  provision  is  made  to  bear  interest  from  any  such  term  which  might 

be  in  his  lifetime  ;  or  if  it  is  declared  to  be  payable  at  the  dissolution 

of  the  marriage,  or  to  bear  interest  from  that  event,  which  may  happen 

by  the  wife's  predecease.    (2.)  But,  on  the  other  hand,  if  the  provision 

is  so  conceived  that  the  principal  is  not  payable  till  after  the  father's 

death,  and  does  not  bear  interest  from  any  earlier  term,  and  where  no 

actual  benefit  or  interest  can  be  claimed  or  taken  during  his  lifetime, 

there  is  no  jus  crediti  vested  in  the  children  as  against  onerous  creditors. 

In  respect  of  the  father  and  his  heirs,  they  are  no  doubt  creditors  ;  but 

in  respect  of  his  creditors  they  are  merely  heirs,  having  no  more  than 

a  «pe«  successumis.    (3.)  I  imderstand  it  also  to  be  a  fixed  rule,  that  it 

,  has  no  effect  in  conferring  a  jus  crediti  on  the  children,  that  instead  of 

the  hiisband  being  simply  bound  to  pay  a  sum  to  the  children,  he 

engages  to  provide^and  secure  a  sum  so  payable.    (4.)  But  if  he  actually 

lends  out  the  money,  or  constitutes  a  trust,  or  grants  heritable  security 

to  the  wife  or  any  other  person  in  name  of  the  children,  with  absolute 

warrandice,  it  constitutes  a  fee  in  the  children  which  will  prevail  against 

onerous  creditors.*    As  to  the  point  involved  in  the  last  proposition, 

see  Herriesj  Farquhar,  S  Co.  v.  Brown  (case  of  ClanrancUd),  March  10, 

1833, 16  S.  943,  which  shows  that  if  security  be  given  for  the  provisions 

to  children,  although  by  the  conception  of  the  deed  they  are  payable  only 

after  the  father's  death,  a  proper  preference  is  at  once  conferred  upon  the 

trustee  as  representing  the  children  from  the  moment  the  security  is 

completed  by  infeftment.    It  seems  to  be  established  by  the  opinions  in 

Wilson's  Trs.  v.  Pagan,  July  2, 1856,  18  D.  1097,  that  children  have  a 

jus  crediti  entitling  them  to  be  ranked  with  onerous  creditors  wherever 

they  have  a  right  of  action  against  the  father  to  compel  him  to  secure 

their  provisions,  even  though  they  should  not  have  actually  followed  up 

this  right  by  the  proper  proceedings  for  securing  implement ;  but  that 

they  must  actually  have  obtained  security  to  entitle  them  to  be  preferred 

to  onerous  creditors  in  the  competition ;  and  that  children  are  not  proper 

creditors  unless  they  are  entitled  actually  to  have  their  father's  poweiB  of 
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a  right  is  created  to  such  of  the  substitutes  in  a  marriage- 
contract  as  are  called  after  the  issue  of  the  marriage ;  for  the 
parties  contracting  (the  husband  and  wife)  are  interested 
no  Airther  than  to  provide  their  issue  of  that  marriage.     As 
to  the  other  substitutes,  it  is  a  simple  destination,  alterable 
at  pleasure. 
Effeotofpro-         18.  Though   all   provisions  to  children  by  a  marriage- 
chUdS«n  exift-  Contract  conceived  in  the  ordinary  form,  being  merely  rights 
*"*•  of  succession,  are  postponed  to   every  onerous  debt  of  the 


odniiniBtration  abridged ;  for,  says  Lord  Deas,  *  he  cannot  Becnre  them 
preferably  against  other  creditors  without  securing  them  against  himself.' 
Even  where  a  jtu  crediti  in  favour  of  the  children  has  been  created  hj 
antenuptial  marriage  contract,  the  fiEither,  though  in  a  certain  sense 
debtor  to  his  children,  retains  his  full  power  of  dealing  with  the  sab- 
jects,  and  may  onerously  sell  or  burden  them  with  his  debts.  Of  conne 
it  would  be  different  if  he  had  actually  conveyed  lands  to  trustees  in 
Pottnuptiid  security  of  ^he  provisions,  as  in  Clanranald^s  case.  A  postnuptial  con- 
PjJJ.^®'"  *®  tract  made  while  solvent  will  stand  good  to  the  wife  and  children  after 
insolvency  (Jeffrey  v.  Campbell^  May  24,  1825,  4  S.  32).  In  fact,  the 
position  of  the  children  under  a  destination  in  a  postnuptial  marriage- 
contract  seems,  in  a  question  with  creditors,  to  be  the  same  as  under  an 
antenuptial  contract,  except  that  the  provisions  in  their  favour  are 
limited  by  their  rationality,  and  that  they  will  only  be  sustained  to  the 
extent  to  which  they  are  reasonable,  having  regard  to  the  amount  of  the 
granter's  estate.  But  their  position  is  very  different  in  some  respects. 
In  an  antenuptial  marriage-contract  the  provisions  are  onerous  and 
irrevocable ;  in  a  postnuptial  contract  the  provisions  are  gratuitous,  and 
may  be  revoked,  unless  actual  or  constructive  delivery  of  the  deed  for 
behoof  of  the  grantees  has  taken  place.  In  a  recent  case  (ThomhUl  v. 
M*Pher8<m,  Jan.  20, 1841,  3  D.  394)  an  opinion  was  expressed  to  the 
effect  that  if  both  the  contracting  parties,  husband  and  wife,  agree,  they 
could  legally  put  a  postnuptial  contract  in  the  fire,  and  so  bar  entirely 
the  right  of  children,  which,  under  such  a  deed,  was  not  considered  to  be 
onerous.  However  this  may  be,  where  provisions  to  children  in  a  post- 
nuptial contract  bear  to  proceed  from  both  spouses,  they  can  not  be 
revoked  by  the  husband  alone  during  his  wife's  lifetime  ;  and  it  would 
rather  seem  that  they  can  not  be  efl'ectually  revoked  after  her  death. 
Tlie  death  of  either  of  the  parties  renders  the  right  of  the  children 
irrevocable  and  indefeasible.  This  appears  to  be  simply  an  application 
of  the  principle  previously  recognised  in  the  case  of  legacies  left  by  two 
persons  in  one  deed — as  in  Nicohon  v.  Ramsay^  M.  App.  *  Legacy,'  No. 
2;  and  Anderson  v.  Gairoivay^  Jan.  27,  1837,  15  S.  435;  see  KiM  y. 
Kidds,  Dec.  10,  1863,  2  Macph.  227."— Mom.     See  next  note  (/). 
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granter,  even  to  those  contracted  posterior  to  the  providons ; 

yet  where  a  father  executes  a  bond  of  provision  to  a  child 

actually  existing,  whether  such  child  be  the  heir  of  a  marriage 

or  not,  a  proper  debt  is  thereby  created,  which,  though  it 

be  without  doubt  gratuitous,  is  not  only  effectual  against 

the  &ther  himself  and  his  heirs,  but  is  not  reducible  at  the 

instance  even  of  his  prior  onerous  creditors,  if  he  was  solvent 

at  the  time  of  granting  it  (iv.  1,  §  13).(Q.    A  £Bither  may,  The  father*! 

notwithstanding  a  first  marriage-contract,  settle  a  jointure  S^^nutfri- 

on  a  second  wife,  or  provide  for  the  children  of  a  second ''^■~'**'*"*' 

marriage;    for  such  settlements  are  deemed  onerous;  but        (^) 

where  they  are  exorbitant,  they  will  be. restricted  to  what  is 

rational ;  and  in  all  such  settlements,  where  the  provisions 

of  the  first  marriage-contract  are  encroached  upon,  the  heirs 

of  that  marriage  have  recourse  against  the  father,  in  case  he 

should  afterwards  acquire  a  separate  estate  which  may  enable 

him  to  fulfil  both  obligations  {Henderson  v.  Henderson, 

Jan.  27, 1730,  M.  12,892).(7n) 

(2)  See  last  note.  *^  ProvisioiiB  made  in  favour  of  a  wife  by  post-  PMtnuptbJ 
nuptial  contracts,  though  effectual  to  a  certain  extent,  stand  in  a  different  P^^^'^^^'^^^i^  ^ 
position  from  those  contained  in  antenuptial  contracts.  'In  postnuptial 
contracts  the  wife  and  children  are  already  wedded  to  the  condition  of 
the  husband  and  father,  and  can  take  nothing  against  his  creditors  unless 
what  he  during  his  solvency  can  legally  give  away '  (Bell's  Com.  L  648). 
As  to  such  provisious,  it  has  been  held — (1.)  That  to  render  them  effectual 
at  all,  the  husband  must  be  solvent  at  the  time  of  granting ;  (2.)  that  they 
will  in  that  case  be  sustained  to  the  extent  of  a  moderate  provision  [to 
take  effect  after  the  husband's  death  {OaUoway  v.  Craig,  June  82,  1860^ 
22  D.  1211,  rev.  July  17, 1861, 4  Macq.  267;  Dunlop  v.  Johtukm,  March 
24, 1865,  3  Macph.  758,  aff.  April  2, 1867,  5  Macph.  H.L.  22] ;  entitling 
the  wife  to  rank  as  a  creditor  in  the  event  of  the  husband's  bankruptcy." 
— MoiB. 

(m)  '*  Although  a  father  has  destined  his  estate  to  the  heir  of  the 
marriage  by  antenuptial  marriage-contract,  he  retains  the  right  of 
burdening  that  estate  by  granting  rational  provisions  to  his  wife  and 
his  younger  children ;  but  these  must  not  be  so  great  as  substantially  to 
take  away  from  the  heir  of  the  marriage  the  right  which  the  marriage- 
contract  had  conferred  upon  him.  It  has  also  been  held  that  where  a 
husband  had  settled  his  whole  means  and  estate  on  the  wife  and  children 
of  a  first  marriage,  he  may  yet  execute  reasonable  provisions  in  &voar 
of  the  wife  and  children  of  a  second  marriage,  and  thus  diminish  the 
provisions  to  those  of  the  first,"— MoiR,    The  powers  of  a  father  to 

2K»  ^ 
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Provision  of  19.  In  maxiiage-contracts  the  conquest,  or  a  certain  part 

miwniSe-*'**    thereof,  is  frequently  provided  to  the  issue;   by  which  is 
contract.         understood   whatever  real  addition   shall  be  made   to  the 
(43)         father's  estate  during  the  marriage  by  purchase  or  donation. 
Conquest,  therefore,  must  be  free,  i.e.,  the  debts  must  be 
deducted  in  the  computation.     What  the  husband  succeeds 
to  during  the  marriage  as  heir  to  an  ancestor  is  not  con- 
quest.    As  in  other  provisions,  so  in  conquest,  the  father  is 
still  fiar,  and  may  therefore  dispose   of  it  for  onerous  or 
Proviiion        rational  causes.    Where  heritable  rights  are  provided  to  the 
heirs  of  a  marriage,  they  fall  to  the  eldest  son,  for  he  is  the 
(47-49)       heir-at-law  in  heritage.     Where  a  sum  of  money  is  so  pro- 
vided, the    word    heir   is    applied    to   the   subject   of    the 
provision,  and  so  marks  out  the  executor  who  is  the  heir  in 
Provbion  to     moveables  {M'Dowall  v.  M'Dowall,  1727,  M.  12,844).   Where 
an  heritable  right  is  provided  to  the  bairns  (or  issue)  of  a 
marriage,  it  is  divided  equally  among  the  children,  if  no  divi- 
sion be  made  by  the  father ;  for  such  destination  cuts  off  the 
exclusive  right  of  the  legal  heir  (Kinloch  v.  KirUoch,jBXL  11, 
1678,  M.  1 2,841  ).(7i)    No  provision  granted  to  bairns  gives  a 


bairns. 


make  proviBion  for  the  wife  and  children  of  a  second  marriage  out  of  a 
fund  settled  beyond  his  control,  cannot  be  said  to  be  distinctly  defined 
(see  ChUhrie  v.  Cowan,  Nov.  21,  1846,  9  D.  124  ;  Wilson*s  Tn.  v.  Pa^anj 
July  2, 1856, 18  D.  1097).  The  text  seems  correctly  to  state  the  law  in 
regard  to  funds  not  actually  secured,  or  provisionB  which  do  not  restrict 
the  father's  administration  of  his  estate.  But  even  where  the  father  is 
not  divested,  he  cannot  make  a  provision  on  his  second  marriage  by  a 
direct  conveyance  of  subjects  destined  to  the  heirs  of  the  first ;  he  is 
only  entitled  to  burden  them  (Dykes  v.  Dykes,  Feb.  9,  1811,  F.C.  ;  see 
Arthur  v.  Lamb,  June  30,  1870,  8  Macph.  928). 

(n)  ''A  destination  of  heritage  to  the  heirs  of  the  marriage  will 
carry  it  to  the  eldest  son,  according  to  the  ordinary  rule  of  heritable  suc- 
cession ;  while  a  destination  of  heritage  to  the  children  or  bairns  of  the 
marriage  will  carry  the  succession  to  all  the  children  equally,  with  no 
preference  in  favour  of  the  heir  (Erf»k.  iii.  8,  48).  In  the  case  of  a  mixed 
succession,  consisting  partly  of  lu'ritaj:je  nn«l  partly  of  moveables,  a  desti- 
nation to  tho  hfirs  and  sncccsaors  <>f  A  1»  has  ]ti>cn  held  to  carry  the 
heritable  succession  to  the  lieir-at-law,  and  the  moveables  to  the  younger 
children  of  A  B  {Blair  v.  Bhn'r,  Nm-.  !(>,  1849,  12  D.  97).  Where  the 
expressions  used  are  helrfi  and  hairns  ])roci'eated  of  the  marriage,  the 
rule  appears  to  be  this:  —That  if  the  subject  be  herit^ilde  it  will  go 
exclui^ively  t«t  tlic   eldest  son.  the  dr>tiii.iti<iii   to  tjie  heir  being  ludd  tn 
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special  right  of  credit  to  any  one  child  as  long  as  the  father 
lives.  The  right  is  granted  fa/mili(B ;  so  that  the  whole 
must  indeed  go  to  one  or  other  of  them  ;  but  the  father  has 
the  power  inherent  in  him  to  divide  it  among  them  in  such 
proportions  as  he  thinks  best ;  yet  so  as  none  of  them  may 
be  entirely  excluded  {CampbeU  v.  Oampbdl,  Dec.  16,  1738, 
M.  13,004) ;  except  in  extraordinary  cases ;  an  instance  of 
which  in  a  provision,  even  to  the  heir  of  a  marriage,  may  be 
seen  in  Douglas  v.  Douglas,  1724,  M.  13,002.(o) 

control  the  other  term  bairns  or  children  ;  if  it  be  moveable,  it  will  go 
to  all  the  children  alike  ;  if  it  be  partly  heritable  and  partly  moveable, 
the  heritable  portion  of  the  succesdon  will  go  to  the  heir,  and  the 
moveable  to  the  younger  children  (Duncan  v.  BoberUan,  Feb.  9,  1813, 
F.C.).''— MoiR. 

(o)  "  Although  the  heir  of  provision  can  do  nothing  during  his  Heir  of  pro- 
father's  lifetime,  yet  the  father  may,  with  consent   of  the  son,  and  as  ^^"^^v  . 
fiar  of  the  property,  validly  execute  deeds  which  would  otherwise  be  cannot  anign, 

reducible  at  the  instance  of  the  heir  of  the  marriage.    Again,  the  obliga-  ^  ^^*  ^ur- 

*.,*.,        ,.       .^  ,,1    .      J.  .1  •  1-    •    ing  niB  father's 

tion  of  the  father,  being  m  favour  of  the  heir  of  the  mamage,  wno  is  ufe. 

the  sole  creditor  in  it,  may  be  discharged  by  the  party  in  right  of  the 
obligation.  For  the  father  might,  if  he  had  thought  fit,  have  anticipated 
the  period  when  he  was  bound  to  give  implement  of  the  obligation  ;  he 
might  have  conveyed  to  the  son  during  his  lifetime,  and  if  he  had,  the 
son  would  immediately  have  become  fiar  of  the  estate,  and  would  be 
entitled  to  execute  a  new  settlement  of  it  in  any  manner  he  might  think 
fit ;  and  if  the  father  could  give,  and  the  son  receive,  implement  of  the 
obligation  in  the  father's  lifetime,  there  seems  no  good  reason  why  the 
son  should  not  have  the  power  of  discharging  the  obligation  in  the 
marriage-contract,  by  accepting  what  he  considers  as  equivalent  to  imple- 
ment (Trail  v.  Traily  1737,  M.  12,985,  Elch.  'Mut.  Contr.'  5 ;  BautUdge 
V.  Carruthers,  May  22,  1812,  F.C.,  Dec.  16,  1819,  F.C.,  aff.  July  6,  1820, 
2  Bligh  692,  6  Pat.  597).  But  the  heir  cannot  before  the  period  arrives 
when  it  would  be  prestable,  assign  or  transfer  his  right  to  a  third  party, 
su  as  to  constitute  an  effectual  assignation,  supposing  liim  to  predecease 
his  parent.  Although  he  so  far  possesses  a  jvs  crediti  as  to  entitle  him 
to  take  implement  of  the  provision  if  offered,  or  to  receive  what  he  con- 
siders an  equivalent,  and  to  discharge  the  debtor  in  the  marriage-contract 
obligation,  he  has  nothing  in  his  person  which  he  can  convey  to  a  third 
party  but  a  mere  spes  suecessuyfiis^  dependent  entirely  on  the  accident  of 
his  survivance  (Maconochie  v.  OreenUeSy  Jan.  12,  1780,  M.  13,040)." — 
MoiR. — On  the  subject  of  apportionment,  see  Crawcour  v.  Orahamy  Feb. 
7,  1844,  6  D.  589  ;  Smith  CuninghatM  v.  AnstrutheTy  July  19,  1870, 
8  Macph.  1013,  10  Macph. 
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20.  Though  by  the  general  term  of  heir  is  uodeistood, 
in  the  common  case,  the  heir  whom  the  law  points  out,  yet 
where  there  has  been  an  antecedent  destination  of  a  subject 
limiting  the  succession  to  a  certain  number  of  hciis,  the 
general  word  heir,  in  all  the  posterior  settlements,  either  of 
that  subject  or  of  any  other  intimately  connected  with  it, 
signifies,  vn  dubio,  not  the  legal  heir,  but  the  heir  of  the  in- 
veBtiture.(^)  Thus,  if  one  who  has  taken  a  right  of  lands 
to  his  heir-male  should  thereafter  acquire  a  right  of  rever- 
sion of  these  lands  to  his  heirs  indeiinitely,  such  reversion 
would  go,  not  to  the  heir-at-law,  but  to  the  heir-male.  Upon 
the  flame  principle,  if  a  superior  of  lands  should  afterwards 
acquire  the  property,  or  the  proprietor  any  real  right  a£fectiDg 
them,  such  posterior  acquisitions  would  not  descen<l  to  the 
heir  of  conquest.,  though  they  were  purchased  by  the  ances- 
tor, but  to  that  heir  to  whom  the  first  rights  were  provided 
(D.  Hamilton  v.  E.  Selkirk,  Jan.  8,  1740,  M.  U,935}. 

21.  As,  by  the  Roman  law,  no  man  could  name  an  heir 
to  his  own  heir  who  was  past  pupillarity,  their  substitutions 
were  really  no  more  than  conditional  institutions ;  which 
meant  only,  that  if  the  institute  either  could  not  or  was  not 
willing  to  take  the  succession,  the  substitute  might ;  but 
where  the  succession  was  actually  taken  up  by  the  institute, 
it  devolved,  after  his  death,  on  his  own  heir,  and  not  on  the 
substitute.  With  us,  clauses  of  substitution,  when  inserted 
in  tailzies,  have  been  always  underetood  to  give  the  substi- 
tute a  right,  at  what  time  soever  the  institute  died,  quando- 
cwnque  dc/ecerit,  although  be  had  taken  the  succession  before 
his  death ;  and  substitutions  in  testaments  {Christie  v.  Chj-iatic, 
July  13,  1681,  M.  8197),  marriage-contracts,  and  bonds 
(Gordon  v.  L.  Dram  di-  Aucklo3sin,lG85,  M.  14,849;  Ander- 
8on  V.  Shielle,  Nov.  17,  1747,  M.  12,868;  Keith  v.  /tmim, 
June  2G,  1634,  M.  14,846),  are  also  governed  by  the  eame 


{p)  When  an  antecedent  limitation  gives  the  succession  to  a  par- 
ticular Older  of  heirs,  the  general  word  "heirs"  used  in  a  subsequent 
deed  must  be  understood  not  of  the  heir-at-law,  but  of  the  heir  in  the 
former  destination.  But  the  expression  "heirs  whatsoever"  has  a  differ- 
ent meaning,  and  tolaigea  the  destination  to"  heirs-at  law  "(Bell's  Prin. 
1701). 
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rule,  unless  it  be  presumeable,  from  special  cireumstanoes, 
that  no  more  is  intended  by  the  parties  than  a  conditional 
institution  {Hamilton  v.  WUaon,  1687,  M.  14,850 ;  Dicksoii 
V.  Maiiland,  Feb.  23, 1697,  M.  14,851) ;  yet  see  Dirl.  Doubts, 
V.  "  Substitution  in  Legacies."  (9)     A  simple  substitution  it  b  either 
gives  the  substitute  no  more  than  the  hope  of  succession  ■™P^®» 
(supra,  §  9);  but  where  a  prohibition  is  adjected,  that  no  or  guarded 
deed  shall  be  done  to  hurt  it,  the  institute  cannot  dispose  of  hibitioih^' 
the  subject  unless  for  onerous  or  at  least  rational  causes 
{Graham  v.  Graham,  July  8,  1673,  M.  4305,  4100).(r)    A 
prohibition  is  employed  in  the  substitution  of  children  mutu- 
ally to  one  another  {MojCreadie  v.  Macfadzean'a  Eocecutors, 
1752,  M.  4402). 

22.  A  clause  of  return  is  that  by  which  a  sum  in  a  bond,  Proviiion  of 
or  other  right,  is  in  a  certain  event  limited  to  return  to  the 
granter  himself,  or  his  heirs.     When  a  right  is  granted  for        ^    ^ 
onerous    causes   {e.g.,  a    bond    for    borrowed    money)  the  ita  effect*, 
creditor  may  defeat  the  clause  of  return,  even  gratuitously ; 
because  such  clause  is  presumed  to  proceed  merely  from  his 
own  good  will,  and  so  is  of  the  nature  of  a  simple  destina- 
tion {Robertson  v.  M'Kenzie,  Jan.  28,  1737,  M.  9441).    But 
where  the  sum  in  the  right  flows  from  the  granter,  as  in 
bonds  of  provision,  donations,  &c.,  or  where  there  is  any 
other  reasonable  cause  for  the  provision  of  return  in  his 
favour,  the  receiver  cannot  disappoint  it  gratuitously  {Drum- 

{q)  "Where  there  is  a  doubt  whether  substitution  or  conditional 
institution  is  meant,  the  presumption  in  heritable  succession  is  in 
favour  of  substitution ;  and  the  presumption  has  been  extended  to  des- 
tinations in  trust-deeds  the  main  object  of  which  was  the  settlement  of 
heritable  estate  {Ramsay  v.  ICamsay^  Nov.  23,  1838,  1  D.  83).  A  con- 
trary rule  holds  in  destinations  of  moveables.  The  whole  questions  as 
to  conditional  institutions  and  substitutions  underwent  fiQl  discussion 
in  the  case  of  Fogo  v.  Fogo  (Feb.  25,  1840,  2  D.  957,  rem.  June  22, 1841, 
2  Rob.  440,  4  D.  1063,  August  18, 1843,  2  Bell's  App.  195,  2  Boss's  L.C. 
36),  which,  although  the  point  was  not  formally  decided  by  the  House 
of  Lords,  may  be  said  practically  to  determine,  that  where  the  institute 
or  any  of  the  prior  substitutes  fail  by  the  parties  predeceasing  the 
granter  of  the  deed,  the  party  next  in  the  destination  becomes  a  condi- 
tional institute,  or  direct  dispones,  entitled  to  use  the  precept  or  pro- 
curatoiy  contained  in  the  deed.** — MoiR. 

(r)  See  above,  §  17. 
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TTumd  V.  Di-iivnitond.  Jan.  13.  1679,  M.  4338).  Yet  a 
is  fiar,  the  sum  may  be  either  assigned  by  bim  for  an  c 
cause,  or  affected  by  his  creditors:  nay,  ho  may  sue  for  pay- 
ment, without  giving  security  that  the  return  sliall  be  made 
effectual,  since  his  faith  was  trusted  at  granting  the  right 
unless  ho  be  vergens  ad  inopiam  (Beataon  v,  Beataon,  June 
10,  1747,  M.  4345),(») 

e-  23.  An  heir  is,  in  the  judgment  of  law.  eudem  pernona 
cunt  defancfo,  and  so  represents  the  deceased  univenially. 
not  only  in  his  rights,  but  in  his  debts:  in  the  first  view  he 

1  is  said  to  be  heir  uclive ;  in  the  second,  ■pa8t<ive.{t)  From 
this  genetai  rule  are  excepted  heirs  substituted  in  a  special 
bond  (Fleviingv.  Flcmitig,  July  3,  1666,  M.  14,000);  and 
even  substitutes  in  a  disposition  omnium,  bonorum.  to  take 
effect  at  the  granter's  death  {Mercer  v.  ScotUind,  June  5, 
1745,  M.  97S8) ;  for  such  substitutes  are  considered  as  singu- 
lar successors,  and  their  right  as  a  universal  logacy,  which 
does  not  subject  the  legatee  lUtra  -vaLorem.  But  heirs-male, 
or  of  tailzie,  though  their  right  be  limited  to  special  subjects, 

{*)  Further,  if  iLe  clause  of  return  be  not  in  favour  of  the  gtanter 
hiiDBelf,  Lut  to  a  tliird  party,  it  ia  lield  to  be  K™tuitou8  in  hia  persoii, 
nnd  defeiwible  by  the  grantee  qt  substitute.  If,  even  in  a  gratuitoui 
gTBUt,  it  iloes  not  iminediately  [oUow  the  gnint  to  tlie  grantee  and  his 
heir*,  Iiut  there  ate  other  substitutes  prior  to  tlie  clauae  of  return,  it  may 
be  defeated  gratuitously  by  tlie  grantee  or  his  heirs,  as  the  aubstitules 
have  no  suflident  jiu  a'tdili  to  prevent  the  alienation,  and  the  iuterett 
uf  the  granter  and  hii  heirs  hae  been  by  Lis  own  act  still  further  post- 
poned {firr  L.  Medwyn  in  Markay  v.  CampbeU'i  TV*,,  Jan.  13, 1835,  13 
8.  240). 

"  There  i*  u  IcKai  presumption  or  implied  condition  (eBi>ccially  in  a 
settlement  of  one's  whole  estate)  that  the  conveyance  shall  be  effectual 
only  $i  Utiator  Hue  libtria  dictaurit  (Inst.  iii.  8, 46  ;  Hamilton  v,  Hamil- 
ton, Feb.  8,  183S,  16  S.  4TS).  And,  besides  the  legal  effect  of  a  convey- 
ance by  a  parent  to  a.  child  us  implying  a  conditional  institution  of  thai 
child's  issue,  there  is,  in  direct  snbstitutions  after  cliildren  of  the  testa- 
tor, an  implied  condition  that  if  a  child  should  die  leaving  a  lawful 
child,  the  substitution  is  nut  to  take  effect,  but  only  if  the  institnte 
should  die  childless"  (Bell's  Prin.  1776).  It  applies  both  in  heritage 
and  moveables,  not  only  in  the  cose  of  descendants,  but  also  when  the 
tMtator  stood  tn  loco  parentii  (Rkind!t  Trt.,  Dec  5,  1806,  fi  Maqih. 
104). 

(()  Or  "  to  incur  a  passive  title." 
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are  nevertheless  liable,  not  merely  to  the  extent  of  the  sub- 
ject entailed  or  provided,  but  in  solidum;  because  such 
rights  are  designed  to  carry  an  universal  character,  and  so 
infer  an  universal  representation  of  the  granter.(u) 

24  The  heir  of  line  is  primarily(t;)  liable  for  the  debts  The  order  in 
of  his  ancestor ;  for  he  is  the  most  proper  heir,  and  so  must  Z^uMeT 
be   discussed   by  creditors  before  any  other  can   be   sued.       (52.53) 
Next  to  him,  the  heir  of  conquest ;  because  he  also  succeeds 
to  the  universitas  of  the  whole  heritable  rights  which  his 
ancestor  had  acquired  by  singular  titles.     Then  the  heir- 
male,  or  of  a  marriage ;  for  their  propinquity  of  blood  sub- 
jects them  more  directly  than  any  other  heir  of  tailzie,  who 
may  possibly  be  a  stranger,  and  who,  for  that  reason,  is  not 
liable  till  all  the  rest  be  discussed,  except  for  such  of  the 
ancestor's  debts  or  deeds  as  relate  specially  to  the  lands 
tailzied ;  as  to  which  he  is  liable,  even  before  the  heir  of  line 
(Stair,  iii.  5,  §  17).('m;)     Heirs-portioners  are  liable,  pro  ratd, 
for  their  ancestor's  debts ;  but  if  any  of  them  prove  insolvent 
the  creditor  may,  after  discussing  her,  insist  for 'her  share 

(ii)  The  contrary  has  been  fixed  as  the  law,  in  conformity  with  the 
opinions  of  Dirleton,  Stewart,  and  Bankton  (see  Inst  1.  c),  viz., "  that  an 
heir  of  provision  of  a  particular  estate,  such  as  an  heir  of  tailzie,  is  not  by 
his  service  universally  liable,  but  only  in  valorem  **  {Baird  v.  E,  Basebery, 
1766,  M.  14,019,  5  B.S.  927,  aff.  3  Pat.  651;  Bell's  Com.  i.  659). 

(v)  ^  If  a  debt  is  made  a  burden  upon  a  particular  subject,  the  heir 
taking  that  subject  is  both  primarily  and  ultimately  liable  for  the  debt ; 
he  must  pay  without  relief  against  the  other  heirs  [Inst.  1.  c. ;  Ogilvte  v. 
Dundas,  1804,  M.  App.  *  Discussion,'  1 ;  May  22,  1826,  2  W.  &  S.  214  ; 
Bell's  Prin.  1935].  Again,  if  the  obligation  takes  a  particular  heir  bound, 
that  heir  may  be  sued  directly,  and  must  be  sued  primarily  for  the  debt. 
The  liability  of  the  other  heirs  only  arises  after  he  has  been  discussed  ; 
and  unless  there  be  something  very  special  in  the  terms  of  the  obligation, 
he  must  pay  without  relief  against  the  other  heirs,  it  being  presumed 
that  he  takes  the  benefit,  subject  to  the  burden.  When  the  debt  is 
secured  over  two  heritable  subjects  destined  to  different  heirs,  they  are 
liable  pro  raid  of  the  value  of  the  subjects  taken." — Mom. — Sindair^s 
Exrs,  V.  Fraaerj  1798,  Hume  176. 

(w)  In  the  Inst  1.  c.  the  author  prefers  the  opinion  of  Bankton  (iiL 
5,  69),  that  the  heir  of  entail  should  be  first  discussed.  But  it  must  be 
kept  in  view  that  an  heir  succeeding  under  a  strict  entail  does  not  incur 
any  passive  representation  of  his  predecessor  (Inst.  iii.  8,  51 ;  Syme  v. 
yjetewr,  1803,  M.  15,619;  see  §  23,  note  6). 
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a^dnst  the  rest  (Burnet  v.  Lepers,  1665,  M.  5863),  who  will  be 
liable,  not  indeed  in  soUdum,  but  to  the  extent  of  the  benefit 
accruing  to  them  by  the  succession  {WhUe  v.  Hay,  June  21, 
1698,  M.  14,683).  Where  an  heir  liable  evheidicme  pays  the 
ancestor's  debt,  action  of  relief  is  competent  to  him  against 
that  heir  who  is  more  directly  liable ;  in  respect  of  whom  he 
is  not  co-heir,  but  creditor  (iiL  4,  §  10). 

26.  Before  an  heir  can  have  an  active  title  to  his  an- 
cestor's rights,  he  must  be  entered  by  service  and  retoor. 
He  who  is  entitled  to  enter  heir  is,  before  his  actual  entiy, 
called  apparent  heir.  The  bare  right  of  apparency  cames 
certain  privileges  with  it.  An  apparent  heir  may  defend  his 
ancestors  titles  against  any  third  party  who  brings  them 
under  challenge  {L.  Roslin  v.  Fairbaim,  Jan.  19,  1627,  M. 
5233).  Tenants  may  safely  pay  him  their  rents ;  and  after 
they  have  once  acknowledged  him  by  pajrment,  he  may 
compel  them  to  continue  it  (Weir  v.  Dnjummond,  1664,  M. 
5244).(a;)  The  older  decisions  considered  the  rents  not  levied 
by  an  apparent  heir,  who  was  entered  into  possession,  as  his 
property;  insomuch  that  they  might  not  only  be  affected 
during  his  life  by  the  diligence  of  creditors,  but  even  con- 
firmed after  his  death  by  his  executors.  Thereafter  it  was 
adjudged  that,  though  apparency  be  a  title  of  possession,  the 
rents  which  the  heir  did  not  really  receive,  and  to  which  he 
had  made  up  no  right  by  entry  after  his  death,  were,  finom 
the  necessity  of  law,  in  hcereditoUe  jacente  of  the  person  last 
infeft  {Balgony  v.  -ffay,  1688,  M.  5247) ;  but  our  judges  have, 
by  Nicolson  v.  Houston  (1755,  M.  5249),  returned  to  the  first 
doctrine — that  the  rents  not  uplifted  by  the  apparent  heir 
belong  to  his  executors — ^upon  this  principle,  that  the  heir's 
right  to  them  arises,  ipso  jure,  from  his  title  to  possess,  and 
not  from  his  actual  possession,  (t/) 

(x)  He  may  "  sue  not  only  those  tenants  for  their  rents  who  have  once 

acknowledged  him  by  payment,  but  all  of  them  (Stair,  iii.  5,  2);"  Inst 
1.  c.  An  apparent  heir  cannot  remove  tenants  holding  on  leases  from 
the  deceased  proprietor  (Inst.  1.  c.)  ;  but  only  those  deriving  right  from 
himself  (Hunter,  L.  and  T.,  4th  ed.,  ii.  3).  It  is  sufficient,  however,  if 
the  proprietor  be  infeft  before  decree  in  the  removing  {Scott  v.  Fishery 
Feb.  2,  1832,  10  S.  284  ;  Mackintosh  v.  Munro,  Nov.  23, 1854, 17  D.  99). 
(if)  The  doctrine  here  stated  is  correct ;  though  tlie  (piestion  is  stated 
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26.  As  an  heir  is,  by  his  entry,  subjected  universally  to  Jusddtber- 
his    ancestor's  debts,(0)    apparent  heirs    have   therefore   a** 
year  {annua    deliberandi){a)    allowed    to  them  from  the      (^^) 
ancestor's  decease  to  deliberate  whether  they  will  enter  or 
not  (tit,  C,  de  jure  ddib,,  6,  30),  till  the  expiring  of  which, 
though  they  may  be  charged  by  creditors  to  enter,  they  can- 
not be  sued  in  any  process  founded  upon  such  charge.(&) 
Though  declaratory  actions,  and   others  which   contain  no  protecti  the 
personal  conclusion,  may  be  pursued  against  the  apparent  f^^tk  y«S.*^ 
heir  without  a  previous  charge,  action  does  not  lie,  even  upon 
these,  within  the  year,  if  the  heir  cannot  make  the  proper 
defences  without  incurring  a  passive  title  {Dewar  v.  Paterson, 
June  26,  1667>  M.  2171).     But  judicial  sales,  commenced 
against  an  ancestor,  may  be  continued  upon  a  citation  of  the 
heir,  without  waiting  the  year  of  deliberating,  by  special  Act 
of  Sederunt  (Nov.  23, 1711,  §  6).    This  anmv^  ddibera/ndi  is 
computed,  in  the  case  of  a  posthumous  heir,  from  the  birth 
of  such  heir.    An  apparent  heir  who,  by  intermixing  with  An  apparent 
the  estate  of  his  ancestor,  is  as  much  subjected  to  his  debts  i^hiMjuJ^ 
as  if  he  had  entered,  can  have  no  longer  a  right  to  deliberate  <'«^»*«^»»»^»' 
whether  he  will  enter  or  not  (Hamilton  v.  Bonar,  1667, 
M.  6873). 

27.  The  apparent  heir  may,  even  after  his  year  is  ex- An  aiypvent 
pired,  sue  havers,  i,e,,  custodiers  or  possessors,  for  exhibition  |SSJ^^3SI>Son 
of  all  writings  pertaining  to  his  ancestor,  and  also  of  all  ®^®'*  ^^^  ^^* 
deeds  granted  by  him,  whether  to  those  of  his  own  family  or 
to  strangers  (Spark  v.  Barclay,  1715,  M.  3988)  ;(c)  that  he      ^^  ^^ 


08  still  UBBettled  in  the  Inst.  L  c.  The  decision  there  referred  to  as  over- 
ruling NicoUan  v.  HowUm  was  afterwards  reversed  in  the  H.  of  L.,  and 
the  role  last  mentioned  in  the  text  firmly  fixed  (HamiUon  v.  Hamilton^ 
1760,  M.  5263,  rev.  1767,  2  Pat  137  ;  Bell's  Com.  i.  99). 

(x)  Under  37  &  38  Vict  c.  94,  §  12,  an  heir  ia  not  liable  beyond  the 
valne  of  the  estate  of  his  ancestor  to  which  he  succeeds,  or  beyond  the 
extent  of  his  intromissions  before  renouncing  the  succession. 

(a)  Now  practically  six  months  (31  &  32  Vict,  c  101,  §  61). 

(h)  The  objection  that  diligence  was  used  within  the  annui  delibera/ndi 
is  not  personal  to  the  heir,  but  may  be  pleaded  by  creditors  having  an 
interest  (Stmmers  v.  Simwrij  1767,  M.  6882). 

(e)  The  defender's  infeftments  on  an  absolute  conveyance  from  the 
ancestor  excludes  the  heir's  right  to  exhibition  (Ca^ieart  v.  B.  CauilUi^ 

8L 
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may  thereby  be  enabled  to  balance  his  ancestor's  estate  with 
his  debts.  An  apparent  heir  who  has  renounced  his  sacces- 
sion  cannot  sue  for  exhibition  against  that  creditor  at  whose 
suit  he  was  charged  to  enter ;  because  his  renunciation  upon 
the  charge  imports  an  approbation  of  the  chaiger^s  right 
{Richcurdson  v.  Livingston,  Jan.  1721,  M.  3989).  But  sudi 
renunciation  does  not  exclude  exhibition  against  another 
creditor,  its  effect  being  restricted  to  the  special  debt  which 
was  the  ground  of  the  charge  (Waird  v.  Waird,  Jan.  8^ 
1675,  M.  3983.  For  other  privil^^es  of  apparency,  see  iL  6, 
§23;  iL9,§33;  il  12,  §  27). 

Senrioeofhein       28.  All  services  proceed  on  brieves  from  the  chanceiy, 
(6M2)       which  are  called  Brieves  of  Inquest,  and  have  been   long 

nrooeecU  on  a   known  in  Scotland  (St  Rob.  UL  a  1).    The  judge  to  whom 

^^'  the  brief  is  directed  is  required  to  try  the  matter  by  an 

inquest  of  fifteen  sworn  men ;  which  inquest  cannot  sit  till 
fifteen  days  aft;er  the  brief  has  been  proclaimed  (1503,  c  94) 
at  the  market-cross  of  the  head  borough  (see  §  29).  And 
this  proclamation  to  all  and  sundry  supersedes  the  necessity 
of  citing  any  particular  person  as  party  to  the  service.  The 
inquest,  if  they  find  the  claim  verified,  must  declare  the 
claimant  heir  to  the  deceased  by  a  verdict  or  service,  which 

whioh  il  re-  the  judge  must  attest.  The  brief  of  inquest  was  from  the 
beginning  retourable,  i.e.,  it  behoved  the  judge  to  return  the 
brief,  with  the  service  proceeding  on  it,  to  the  chancery  (arg. 
St  Rob.  III.  c.  1,  §  3) ;  but  it  would  appear  that,  &om  that 
period  to  the  year  1550,  the  obtainer  of  the  brief  got  the 
service  delivered  to  him,  either  by  the  judge  or  by  the 
chancery ;  for  many  of  our  oldest  families  have  at  this  day 
in  their  keeping  the  authentic  services  of  their  ancestors, 
with  the  seals  of  the  inquest  appended  to  them.  And  hence 
a  principal  service  dated  before  1550  was  sustained  though 
there  had  been  no  evidence  of  its  having  been  retoured  to 
the  chancery  {Lord  Elphinston  v.  E.  of  Mar,  Feb.  17,  1624, 
M.  2217,  2218,  G685).     But  from  that  time  no  service  has 


1795,  M.  3993,  aff.  May  31,  1825,  1  W.  &  S.  239).  But  this  effect  is  not 
given  to  a  deed  which  still  leaves  the  formal  title  in  the  granter's  heirs, 
Buch  as  a  general  disposition  to  trustees  (lAddell  v.  If  i7so7i,  Dec.  19, 1855, 
IB  D.  274). 
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been  deemed  complete  till  it  be  retoured  (Mackintosh  v. 
Machmtoah,  Feb.  2,  1698,  M.  14,431) ;  after  which,  the  heir 
served  may,  on  his  application,  get  an  extract  thereof  from 
the  chancery ;  but  the  service  is  complete  though  such  ex- 
tract should  not  be  demanded.  The  brief  of  mortancestry  Brief  of  mori- 
{de  morte  arUecessoris)  was  the  ground  of  a  proper  action,  •***'*^' 
and  related  to  the  particular  case  where  the  heir  was  ex- 
cluded from  the  possession  of  the  lands  by  the  superior,  .or 
other  person  pretending  right  to  them,  whom  therefore  it 
was  necessary  to  call  as  a  party  to  the  suit  (R  M.,  1.  3,  c.  28 
et  acq.;  Q.  Att.  c.  52).(ci) 


29.  The  service  of  heirs  is  either  general  or  special.     A  Genend 

general  service  vests  the  heir  in  the  right  of  all  heritable 
(634J6) 

(<i)  Thifl  procedure  was  abolished  in  1847  by  the  Service  of  Heirs  Act, 
19  &  11  Vict  c.  47,  substantially  re-enacted  by  31  &  32  Vict  c.  101,  §  27 
et  $eq.  General  service  is  now  ezpede  by  presenting  to  the  Sheriff  of 
Chancery,  or  to  the  Sheriff  of  the  county  in  which  the  deceased  had  his 
domicile  at  his  death,  a  petition  setting  forth  the  death  of  the  ancestor, 
the  date  of  death,  the  ancestor's  domicile,  and  the  claimant's  propinquity. 
Special  service  is  expede  by  presenting  to  the  Sheriff  of  Chancery,  or  the 
Sheriff  of  the  county  in  which  the  lands  lie,  a  petition  setting  forth  the 
ancestor's  death  and  the  date  thereof,  the  description  of  the  subjects,  which 
may  be  by  reference,  the  ancestor's  title,  the  claimant's  propinquity,  and 
in  the  case  of  an  heir  of  provision  the  deed  under  which  he  claims. 
Service  must  be  expede  before  the  Sheriff  of  Chancery,  when  the  lands 
lie  in  different  counties,  or  where,  in  the  case  of  a  general  service,  the 
ancestor's  domicile  was  abroad,  or  unknown  (the  petitioner  not  being 
obliged  to  prove  the  domicile  if  the  ancestor  died  ten  years  before  the 
date  of  presenting  the  petition) ;  and  this  Court  may  be  resorted  to  in  any 
case,  at  the  option  of  the  petitioner.  After  publication  in  the  manner  pre- 
scribed by  the  Act  (§  30),  and  the  elapse  of  the  inducUe  (fifteen  to  thirty 
days,  §  33),  evidence  is  taken  either  by  the  Sheriff  himseli^  or  by  the 
provost  or  bailies  of  any  city  or  burgh,  or  any  justice  of  peace  or  notary- 
public,  or  any  commissioner  specially  appointed  by  the  Sheriff.  The 
Sheriff  then  pronounces  decree,  which  is  equivalent  to  the  verdict  of  a 
jury  under  the  brieve  of  inquest.  All  proceedings  are  transmitted  to 
the  Director  of  Chancery,  by  whom  the  decree  of  service  is  recorded  and 
extracted  (§§  36,  37).  In  the  case  of  a  general  service  no  opposition  is 
competent  except  by  way  of  presenting  a  competing  petition  (when  both 
may  be  appealed  at  once  to  the  Court  of  Session),  or  on  the  ground  that 
the  succession  is  not  open  (Bell's  Prin.  1853).  In  the  case  of  a  special 
service,  any  one  having  a  feudal  right  to  the  sabject  may  appear  and 
object  (Inst,  Ivory's  Note,  4d2). 
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subjects  (e)  which  either  do  not  require  seisin,  as  reversions, 
bonds  secluding  executors,  heirship  moveables,(/)  &c.,  or 
which  have  not  been  perfected  by  seisin  in  the  person  of  the 
ancestor,  as  dispositions,  heritable  bonds,  &c. ;  but  it  can 
carry  no  right  clothed  with  infeftment,  not  even  the  per- 
sonal obligation  contained  in  a  right  of  annuakent  on  whidi 
seisin  had  followed,  so  as  to  be  a  title  to  demand  payment 
from  the  debtor  {Lord  HaUcerton  v.  DrumTrwnd,  Jan.  1729, 
M.  14,436).  The  brief  on  which  a  general  service  proceeds 
may  be  directed  to  any  judge-ordinary  (Z.  Caskyhen,  petr,, 
March  5,  1630,  M.  14,420),  and  must  be  proclaimed  in  the 
Spedalservice,  jurisdiction  where  it  is  to  be  served.  A  special  service,  fol- 
lowed by  seisin,  vests  the  heir  in  the  right  of  the  special 
subjects  in  which  the  ancestor  died  infeft  ;(gr)  and  the  brief 
must  be  directed  either  to  the  Sheriff  of  the  county  or  bailie 
somethnei  of  the  borough  where  the  subjects  lie ;  or,  by  special  wariBot 
delegates.  of  the  Court  of  Session,  to  delegates,  generally  the  macers 
of  the  Session,(A)  to  whom  the  Court  in  cases  of  difficulty 
join  one  or  two  of  their  own  number  as  assessors.  The  pro- 
clamation of  this  brief  must  in  all  cases  be  made  at  the 
head-borough  of  the  jurisdiction  where  the  lands  lia  The 
style  of  all  brieves,  whether  a  general  or  a  special  service  be 
intended,  is  the  same,  and  contains  seven  distinct  heads, 
which  the  inquest  is  commanded  to  answer.  Where  the 
heir  claims  to  be  served  in  special,  all  of  them  must  be 
answered ;  but  in  a  general  service  the  inquest  answers  only 
the  two  first. 
Heads  of  the  30.  The  two  questions  to  be  answered  in  a  general  service 

in  a  general     are,  first.  Whether  the  ancestor  died  at  the  peace  of  the 
■®^®®*  sovereign  ?(i)    This  is  inquired  into  on  account  of  the  fiak; 

(66)  fof  where  one  dies  in  rebellion,  his  whole  estate  forfeits  to 
the  Crown ;  but  the  affirmative  is  presumed,  unless  actual 
rebellion  be  proved.    Rebellion,  in  consequence  of  a  denun- 

(«)  A  personal  right  to  every  right  in  land  is  now  descendible  to  heirs, 
and  vests  in  the  lieir  by  the  fact  of  survivorship  (37  &  38  Vict.  c.  94,  §  9). 
(/)  These  are  now  abolished  {s^ipray  §  7). 
{g)  See  below,  §  35,  note  (o)  and  §  37,  note  (t), 
(h)  This  jurisdiction  was  taken  away  by  1  &  2  Geo.  IV.  c.  38. 
(i)  This  question  is  no  longer  put,  see  note  (rf). 
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ciation  upon  letters  of  homing,  is  no  bar  to  the  service 
{Seaton,  Nov.  21,  1626,  M.  2208).  The  second  question  is. 
Whether  the  claimant  be  the  next  and  lawful  heir  to  the 
deceased  ?  The  legitimacy  is  presumed  ;  but  the  propinquity 
must  be  proved,  either  by  witnesses,  or,  if  it  be  remote,  by 
proper  evidence  in  writing.  The  particular  degrees  by 
which  it  is  connected  ought  to  be  specially  set  forth  in  the 
claim  and  service  {E.  Cdsdllia  v.  E.  Winton,  July  22,  1629, 
M.  14,423).  That  degree  which  is  proved  is  presumed  to  be 
the  nearest,  unless  the  proof  of  a  nearer  be  instantly  offered  ; 
and  the  remotest  degree  excludes  the  Crown's  right  as 
ultiTnua  hceres, 

31.  In  a  special  service  the  claimant  must  prove  upon  Heads  in  a 
the  first  head  above  mentioned  the  precise  time  of  the  "^^^^'^  "®''^^*^" 
ancestor  s  death,  that  it  may  be  known  how  long  the  lands  (^7) 
have  been  in  non-entry ;  and  that  the  deceased  stood  infeft  g 
at  his  death  in  the  lands  contained  in  the  claim,  which  is 
instructed  by  his  seisin.  The  following  five  heads  are  also 
inquired  into  in  a  special  service  : — (1.)  Of  what  superior  the 
lands  are  held  in  capite,  or  immediately.  (2.)  By  what 
manner  of  holding.  (3.)  What  their  extent  is,  both  old  and 
new.  This  last  serves  to  fix  the  rate  of  the  superior's  casual- 
ties, which  is  governed  by  the  new  extent ;  and  perhaps  was 
also  intended  to  ascertain  the  heir's  proportion  of  public 
subsidies,  which,  till  1649,  was  regulated  by  the  old  extent 
(ii.  5.  16).  As  the  non-entry,  due  out  of  the  lands  formerly 
holden  ward  of  the  Crown,  is  now  proportioned  by  the  valued 
rent,  the  late  Act  for  abolishing  ward-holdings  provides 
that  the  valuation  shall  also  be  inserted  in  the  retours  of 
such  lands.  (4.)  Whether  the  claimant  be  of  lawful  age. 
This  head  was  formerly  necessary  in  ward-holdings,  in  which 
the  superior  was  not  bound  to  enter  the  heir  while  he  was 
minor ;  but  now  that  ward-holdings  are  abolished,  the  ques- 
tion must  be  always  answered  in  the  affirmative.  The  last 
head.  In  whose  hands  the  fee  has  been  since  the  ancestor's 
death,  serves  to  show  whether  non-entry  be  due ;  for  if  the 
lands  have  been  possessed  by  a  tercer  or  liferenter,  it  is  ex- 
cluded (ii.  5,  §  20).(j) 

(j)  These  particulars  are  not  now  required  ;  see  above,  §  28,  note  (d). 
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32.  If  an  heir,  doubtful  whether  the  estate  of  his  sd- 
oestor  be  sufficient  for  clearing  his  debts,  shall  at  any  time 
within  the  annvs  ddiberandi,  exhibit  upon  oath  a  full  in- 
ventory of  all  his  ancestor's  heritable  subjects  to  the  clerk  of 
the  shire  where  the  lands  lie ;  or,  if  there  is  no  heritage  re- 
quiring seisin,  to  the  clerk  of  the  shire  where  he  died ;  and 
if,  after  the  same  is  subscribed  by  the  Sheriff  or  Sheriff- 
Depute,  the  derk,  and  himself,  and  registered  in  the  Sheriff's 
books,  the  extract  thereof  shall  be  registered  within  forty 
days  after  expiry  of  the  annvs  deliberandi,  in  the  general 
register  appointed  for  that  purpose,  his  subsequent  enti; 
will  subject  him  no  farther  than  to  the  value  of  such  inven- 
tory (1695,  c.  24 ;  borrowed  from  1.  22,  §§  2,  3,  4,  C.,dejun 
delib.,  6,  30).  If  the  inventory  be  given  up  and  roistered 
within  the  time  prescribed,  the  heir  may  serve  on  it»  ev^ 
after  the  year  (Mackay  v.  Sinclair,  Feb.  11, 1708,  6331).0fe) 

33.  There  is  good  ground  to  conclude,  both  fix>m  the 
rubric  and  tenor  of  this  statute,  that  it  was  designed,  not  to 
deprive  creditors  of  the  right  of  making  the  most  of  their 
deceased  debtor's  estate,  but  merely  to  save  the  heir  from 
an  universal  representation.  Creditors,  therefore,  are  not 
obliged  to  acquiesce  in  any  presumed  value  that  may  arise 
from  the  estimation  of  witnesses,  but,  if  they  be  real  creditors 
(1681,  c.  17),  may  bring  the  estate  to  a  public  sale,  in  order 
to  discover  its  true  value ;  since  an  estate  is  always  worth 
what  can  be  got  for  it  {Heirs  of  Strachxin  v.  Creditors,  July 
12,  1738,  M.  5348).  An  heir  by  inventory,  as  he  is  in  effect 
a  trustee  for  the  creditors,  must  account  for  that  value  to 
which  the  estate  may  have  been  improved  since  the  death 
of  the  ancestor  (AikevJiead  v.  Rv^el,  July  6, 1727,  M.  6344); 
and  he  must  communicate  to  all  the  creditors  the  eases  he 
has  got  in  transacting  with  any  one  of  them  {AikenJiead  v. 
Russel,  Dec.  1725,  M.  5342).  He  may,  upon  a  sale,  pay  the 
price  to  the  creditors  who  first  apply  {Veitch  v.  Young,  June 


(k)  An  heir,  by  ppecificatiun  annexed  to  his  decree  of  general  service, 
might  now  limit  his  liability  for  the  deceased's  debts  and  deeds  to  the 
extent  and  value  of  the  lands  specified  (31  &  32  Vict  c.  101,  §  49)  ;  but 
all  such  procedure  is  superseded  by  §  12  of  the  Conveyancing  Act  ;  see 
tupray  §  26,  note  (2). 
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1733,  M.  5345) ;  but  a  general  decree  obtained  by  one  creditor, 
finding  the  heir  liable  to  the  extent  of  the  inventory,  gives 
him  no  preference  over  the  others  while  the  subject  is  in 
Tnedio  (Lawson  v.  Udmy,  Nov.  28, 1738,  ML  5348). 

34.  Practice  has  introduced  an  anomalous  sort  of  entiy  Entry  upon  % 
without  the  interposition  of  an  inquest,  by  the  sole  consent  comtat 
of  the  superior,  who,  if  he  be  satisfied  that  the  person  apply-       ^  72) 
ing  to  him  is  the  next  heir,  grants  him  a  precept  (called  of 
dare  ccmatat,  from  the  first  words  of  its  recital),  commanding 
his  bailie  to  infeft  him  in  the  subjects  that  belonged  to  his 
ancestor.     These  precepts  are,  no  doubt,  effectual  against 
the  superior  who  grants  them  and  his  heirs ;  and  they  may, 
when  followed  by  seisin,  afford  a  title  of  prescription:   but 
as  no  person  can  be  declared  an  heir  by  private  authority, 
they  cannot  bar  the  true  heir  from  entering  after  twenty 
years,  as  a  legal  entry  would  have  done.(2)     Of  the  same 

(I)  ^  A  precept  of  dare  constat  does  not  require  to  set  forth  the  precise 
character  in  which  the  heir  of  the  last  investiture  claims  an  entiy.  In 
CtichUm'B  Crs.  v.  Christian  Knowledge  Society  (Jan.  16,  1798,  M.  16,116), 
it  was  observed  that '  a  service  being  an  actus  legitvmus  must  be  accurate 
in  every  particular,  whereas  it  is  sufficient  that  the  former  is  substantially 
right '  (see  OgUvy  v.  Ogilvy,  June  5,  1817,  F.  C,  Hume  724).  Entry  by 
precept  of  dare  does  not  infer  general  representation  or  liability  for  the 
debts  of  the  ancestor  ;  a  point  now  fixed,  contrary  to  £rsk.  Inst.  iii.  8.  71 
(Bosebery  v.  Crs.  of  Primrose,  1766,  M.  11,166 ;  see  Ogilvy  v.  Ogilvyj 
8upr(i) ;  but  a  vassal  taking  an  entry  by  precept  of  dare  does  not  escape 
liability  for  the  debts  of  the  former  heir,  who  had  been  three  years  in 
possession,  the  Court  considering  such  an  entry  as  equivalent  to  an  entry 
by  service  (Broxon  v.  Bendersony  July  17,  1862,  14  D.  1041).  The  supe- 
rior may  grant  his  precept  of  dare  in  favour  of  any  heir,  whether  of  law 
or  of  provision,  under  a  deed  of  settlement  conformable  to  and  within  the 
terms  of  the  standing  investiture.  Formerly  the  precept  was  accounted 
strictly  personal,  and  fell  by  the  death  either  of  superior  or  vassal,  but 
now  (10  &  11  Vict,  c.  48,  §  16)  it  remains  in  force  during  the  lifetime  of 
the  grantee,  notwithstanding  the  death  of  the  granter.  [If,  however,  the 
grantee  shall  die  without  taking  infeftment,  the  precept  falls  :  31  &  32 
Vict  c  101,  §  103.]  A  writ  of  dare  constat  has  been  introduced  by  the 
Titles  to  Land  Act  1868  (see  31  &  32  Vict  c  101,  §  101  et  seq.),  in  place 
of  the  former  precept  of  dare,  the  granting  and  recording  of  which,  with 
a  warrant  of  registration  in  the  appropriate  Register  of  Sasines,  is  de- 
clared to  have  the  same  effect  as  if  a  precept  of  dare  constat  had  been 
granted,  and  an  instrument  of  sasine  had  been  expede  and  recorded  of  the 
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Entry  by  hasp 
and  staple. 


The  service 
must  desoribt. 
the  special 
character  of 
the  claimant. 

(74,  75) 


A  special  ser- 
vice includes  a 
general 


nature  is  the  entry  by  hasp  and  staple,  commonly  used  id 
burgage  tenements  of  houses,  by  which  the  bsdlie,  without 
calling  an  inquest,  cognosces  or  declares  a  person  heir  upon 
evidence  brought  before  himself;  and,  at  the  same  time,  is- 
fefts  him  in  the  subject  by  the  symbol  of  the  hasp  and  staple 
of  the  dooT.{m)  How  far  charges  given  by  creditors  to  i^ 
parent  heirs  to  enter,  stand  in  the  place  of  an  actual  entiy, 
so  as  to  support  the  creditors'  diligence,  has  been  explained 
(ii.  12,  §  5). 

36.  A  service  proceeding  on  a  claim  as  next  and  lawful 
heir,  carries  all  the  subjects  descendible  to  an  heir-at-law 
that  have  not  been  limited  by  any  entail ;  but  it  carries  no 
right  provided  to  a  certain  order  of  heirs,  even  though  the 
claimant  should,  by  the  failure  of  the  prior  members  of 
tailzie,  happen  to  be  also  heir  of  provision ;  for  he  ought  to 
have  claimed  as  heir  of  provision ;  and  the  service  must  be 
restricted  to  the  claim  laid  before  the  inquest,  and  the 
evidence  brought  in  support  of  it  {Edgar  v.  Johnston,  July 
21,  1738,  M.  14,436).  In  all  succession,  therefore,  by  provi- 
sion, in  which  the  heir  of  line  comes  also  to  have  right'  as 
heir  of  provision  by  the  death  of  the  prior  members  of  entail, 
he  ought  to  be  described  in  the  service  by  that  particular 
character  under  which  he  claims.(7i)  A  general  service  can- 
not include  a  special  one;  since  it  has  no  relation  to  any 


date  of  recording  the  writ.  The  superior  is  now  bound  to  grant  a  writ 
of  dare  canstaty  on  condition  of  payment  of  the  duties  and  casualtieB  [abol- 
ished in  feus  granted  subsequent  to  Oct  1,  1874,  by  37  &  38  Vict  c.  M, 
§  23]  due  on  an  entry  [and  production  of  a  prior  charter  or  writ  ahowing 
the  tenendas  and  reddendo  of  the  lands  ;  i6.  §  101]." — MoiB.  In  entries 
with  the  Crown  as  superior  in  this  form,  a  decree  of  general  or  special 
service  must  also  be  produced  (ib.  §§  84,  85). 

(m)  An  heir  to  burgage  subjects  may  now  complete  his  title  by  writ  of 
elare  consUU  signed  by  the  provost,  as  acting  magistrate,  and  town-clerk 
(31  &  32  Vict.  c.  101,  §  102).  The  heir  in  burgage  subjects  may  also  ex- 
pede  a  special  service  in  the  ordinary  way  {ib.  §  27). 

(n)  "  An  exception  is  admitted  where  one  character  of  heir  necessarily 
implies  another  character,  for  in  that  case  rights  conceived  in  favour  of 
the  latter  character  will  be  airried  by  a  service  in  the  former  (Haldane 
v.  HalilayieSy  1766,  M.  14,443)." — MoiR.  The  petition  for  service  as  heir  of 
provision  must  specify  the  deed  or  deeds  under  which  the  petitioner 
claims  (31  &  32  Vict.  §  29).    By  37  &  38  Vict.  c.  94,  §  11,  it  is  no  objec- 
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special  subject,  and  carries  only  that  class  of  rights  on  which 

seisin  has  not  proceeded;  but  a  special  service  implies  aAipecudier- 

/\j  '^^  include*  a 

general  one  of  the  same  kind  or  character,(o)  and  conse- general  one  of 
quently  carries  even  such  rights  as  have  not  been  perfected  *  *  "°^* 
by  seisin ;  for  if  the  verdict's  returning  an  answer  affirmative 
to  the  two  first  heads  of  the  brief  vests  those  rights  in  the 
heir,  their  answering  them  jointly  with  the  other  five  heads 
of  the  brief  must  have  the  same  effect. 

36.  Service  is  not  required  to  establish  the  heir's  right  in  lnwhatca»e« 

service  u  not 

titles  of  honour,  or  offices  of  the  highest  dignity ;  for  these  required, 
descend  jure  sanguinis.  As  the  bare  right  of  apparency  (77^  73) 
entitles  an  heir  to  continue  his  ancestor's  possession,  an  heir 
may,  even  without  a  service,  not  only  levy  the  rents  of  a 
land  estate,  but  enjoy  a  tack,  or  any  other  temporary  right 
belonging  to  his  ancestor.  But  though  the  property  of  the 
rents  of  the  ancestor's  estate  is  now  adjudged  to  belong  to 
the  apparent  heir  (supr,  §  25),  it  would  seem  that  the  right 
of  apparency  cannot  make  him  proprietor  of  tacks,(g)  or  any 
other  such  heritable  rights  belonging  to  his  ancestor;  and 
consequently  it  may  be  doubted  whether  he  can  assign  such 
tack  to  another,  more  than  he  can  convey  his  ancestor's  land 
estate;  for  it  is  the  proprietor  alone  who  has  a  right  to 
assign.(r)    A  child  who  is  norainatim  substituted  in  a  bond 


tion  to  any  precept  or  writ  from  Chancery,  or  of  clart  camtat,  or  to 
any  decree  of  service,  general  or  special,  or  to  any  writ  of  acknowledg- 
ment, &c.,  no  matter  of  what  date,  that  the  character  in  which  the  heir 
was  entitled  to  succeed  is  erroneously  stated,  provided  such  heir  was 
truly  entitled  to  succeed  as  heir  to  the  lands  specified. 

(o)  Hence  it  *^  vests  the  heir  not  only  with  the  particular  subject  or 
subjects  in  which  the  ancestor  was  infeft,  but  also  with  all  personal 
rights  which  descend  to  the  heir  of  line.  And,  accordingly,  it  subjected 
the  heir  to  all  the  burdens  to  which  he  would  have  been  liable  if  he  had 
served  heir  in  general,  a  liability  which  has  been  restricted  by  the  Ser- 
vice of  Heirs  Act  (see  31  &  32  Vict  {.  c.)  to  a  limited  passive  representa- 
tion to  the  value  of  the  property  carried  by  the  service.** — Monu  See 
also  §  26,  note  (2). 

(q)  See  next  note. 

(r)  Allodial  rights  require  no  service.  Leases,  even  when  registered 
(though  service  is  required  in  one  mode  of  completing  a  title  to  these ; 
20  &  21  Vict  c.  26,  §  8),  a  jui  crediti  under  a  marriage-contract  not  yet 
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to  his  fiEkther,  needs  no  service  for  proving  that  the  creditor 
is  dead ;  but  where  a  bond  is  taken  to  one  and  the  heira  of 
his  body,  whom  failing  to  a  substitute,  a  service  must  be 
obtained  by  the  substitute  for  proving  that  the  heirs  called 
before  him  have  failed  (Stair,  iii.  5,  §  6).  No  right  clothed 
with  infeitment  can,  in  any  case,  be  transmitted  to  substi- 
tutes without  8ervice.(8) 

implemented  or  secaied  (Inst.  §  73 ;  Ogilvy  v.  Og%hy*$  2Vt.,  Dee.  16, 
1817,  F.C.),  and  moveables  made  heritable  destinatume  (Bell's  Fxin. 
1825),  axe  transmitted  without  service. 

(<)  "  Where  the  conveyance  is  in  favour  of  the  granter  hitni^lf^  whom 
fisdling  to  another — saj  A  B — and  infeftment  follows,  the  fee  is  in  the 
granter,  and  must  be  taken  up  by  A  B  by  special  service.  Even  if  in- 
feftment has  not  followed,  the  personal  right  of  fee  must  be  taken  out  ol 
the  granter  by  a  general  service  carrying  the  unexecuted  procuiBtoiy  or 
precept  (Fcmn^^  Tr».  v.  Youngy  July  19,  1867,  6  Macph.  1101).  But 
suppose  a  destination,  not  in  favour  of  the  granter,  but  of  A,  whom 
fiailing  to  B,  and  A  survives  the  granter  but  takes  no  infeftment.  On 
A's  death,  B,  on  the  assumption  that  the  feudal  right  remained  in  the 
granter,  and  that  no  right  had  passed  to  A,  serves  heir  to  the  granter  in 
special  This  title  has  been  found  inept  (Hay  v.  Hay,  June  90, 17589 
M.  14,369,  the  Linplum  case).  Landb  were  there  conveyed  by  a  father  to 
his  eldest  son,  John  Hay,  and  his  heirs-male  by  an  existing  or  by  any 
future  marriage  ;  whom  failing,  they  were  to  revert  to  Sir  James  Hay,  the 
granter.  No  infeftment  followed.  The  institute  predeceased  his  fiither 
without  issue.  The  father,  without  making  up  a  title  to  his  son,  being 
in  fact  under  the  impression  that  by  the  predecease  of  his  son  he  had 
never  been  divested,  re-entered  to  possession  of  the  estate,  and  executed 
a  settlement  in  favour  of  himself  in  liferent,  and  his  surviving  son, 
James,  and  a  series  of  heirs.  That  settlement  after  his  death  was  chal- 
lenged. The  ultimate  decision  was, '  That  a  general  service  of  Sir  James 
Hay,  as  heir  to  his  son  John,  was  necessary  for  properly  vesting  the 
right  of  the  lands  of  Barra  in  Sir  James,  and  to  empower  Sir  James  to 
convey  these  lands.'  It  appears  difficult  to  reconcile  this  decision  with 
the  previous  judgment  in  Edgar  v.  MaxweU  (Elshieshiells  case,  1736  M. 
3090,  4325, 14,015,  Elch.  *  Service  of  Heirs,'  2,  *  Service  and  (}onfirma- 
tion,'  6,  aff.  1742,  Cr.  St.  &  P.  334,  2  Boss's  L.C.  696).  But  there  does 
appear  to  be  a  distinction  which  may  or  may  not  explain  the  difference 
in  the  result.  In  the  case  of  Edgar  the  heir  had  in  him  a  right  to  lands 
under  a  former  investiture,  and  he  had  right  to  them  also  under  a  per- 
sonal title.  He  neglected  the  personal  right  title,  completed  his  title 
under  the  last  investiture,  and  thereafter  executed  a  new  conveyance  of 
the  lands.  It  was  held  that  the  personal  title  was  extingiiished  by  the 
party  neglecting  it,  and  completing  his  title  in  terms  of  the  former  in- 
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37.  A  special  service  does  not  carry  out  of  the  hcBredUas  Service  most 
jacens  of  the  deceased  the  special  subjects  in  which  he  died  by  i^d&. 

(78-80> 

yestiture,  and  that  the  convejaiice  executed  by  him  was  valid.  Lord  Kil- 
kerran  states  the  import  of  the  decision  thus — '  Where  one  has  it  in  his 
power  to  make  up  his  right  to  an  estate  by  either  of  two  titles,  e,g.y  upon 
the  destination  in  his  contract  of  marriage  or  upon  the  ancient  investiture 
of  the  estate,  and  is  under  no  restraint  which  of  the  two  he  shall  choose ; 
If  he  shall  choose  to  make  up  his  titles  on  the  one,  e.<^.,  upon  the  ancient 
investiture  of  the  estate,  and  conveys  away  the  estate  as  in  this  case,  no 
subsequent  heir  can  take  up  the  estate  on  the  provision  in  the  matiiage* 
contract,  and  thereupon  challenge  that  conveyance.'  Here  it  will  be  ob* 
served  the  party  had  in  him  both  rights,  the  right  under  the  old  inves- 
titures  and  the  personal  right  under  the  marriage-contract,  under  which 
he  was  the  institute ;  while  in  the  case  of  Hay^  Sir  James  being  merely 
a  substitute  could  only  carry  the  personal  right  by  a  service  to  his  son. 
This  appears  to  be  the  ground  on  which  Lord  Kilkerran  distinguishes  the 
two  cases.  He  says  (MS.  note),  with  reference  to  Hay^ '  The  Lords  altered^ 
and  most  justly.  The  principle  urged  by  the  President  for  Lord  Charles- 
was  just  that  where  a  man  had  two  rights  in  him  he  might  make  choice* 
of  either,  and  no  heir  succeeding  could  take  up  the  other  right,  and 
thereon  quarrel  his  deed.  But  it  did  not  apply,  for  here  the  two  rights- 
were  not  in  Sir  James,  as  he  had  not  made  up  any  title  to  the  personal 
right  which  lay  in  Jujereditate  jcLcente  of  his  son.'  (See  2  Boss's  L.C.. 
568-576,  596-602.)  It  might  be  supposed  that  where  a  person  dispones, 
not  to  himself,  but  to  the  heirs  of  his  body,  whom  fiEdling  to  another 
party  nominatvmf  he  would  be  held  to  have  divested  himself  of  the  per- 
sonal fee,  and  consequently,  that  on  the  failure  of  heirs  the  person  next 
substituted  by  the  disposition  could  carry  nothing  by  service  to  the 
granter  of  the  deed.  But  it  has  been  decided  otherwise.  It  is  held  that 
where  the  conveyance  is  in  the  first  instance  to  heirs  of  the  body, 
and  then  to  a  substitute,  the  fee  remains  in  the  granter,  and  must  be 
taken  out  of  him  by  service  (Peacock  v.  Oleriy  June  22,  1826,  4  S.  742  ; 
CarUon  v.  Oordan,  Feb.  8,  1748,  M.  14,368)."— MoiR.  But  probably,  as 
Mr.  McLaren  suggests  (Wills  and  Succession,  i.  497),  this  applies  only  in 
destinations  to  heirs  ncudturis,  the  predecease  of  other  heirs,  whether 
they  are  mentioned  by  name  or  designatively,  causing  the  succession  to 
open  to  the  next  substitute  as  conditional  institute,  on  the  principle, 
now  established,  that  every  substitution  includes  a  conditional  institu- 
tion in  the  event  of  the  previous  members  of  the  destination  predeceas- 
ing the  granter.  It  was  settled  by  Colquhoun  v.  Colquhoun  (Dec  16, 
1828,  7  S.  200,  remitted  Feb.  17, 1831,  5  W.  &  S.  32,  July  8,  1831,  9  S. 
911),  and  Fogo  v.  Fogo  (Feb.  25, 1840,  2  D.  661,  remitted  June  22, 1841, 
2  Bob.  440;  opinions,  March  11, 1842,  4  D.  1063»  H.L.,  Aug.  18,  1843, 
2  Bell's  App.  195,  2  Boss's  L.C.  53),  that  where  the  institute  in  a  des- 
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infeft,  until  the  heir  complete  it  by  seisin.(Q    Where  the  lands 
hold  of  the  Crown,  the  chancery  issues  precepts  for  infefting 

tination  predeceases  the  testator,  the  next  heir  called  in  the  destinatian 
succeeds  as  an  immediate  disponee,  and  may  take  infeftment  on  the 
precept  in  the  settlement  without  expeding  any  service,  apparently  on 
the  principle  that  a  conditional  institution  is  implied  in  all  substitntionflb 
The  practice,  however,  in  such  cases  appears  to  be  to  expede  an  alterna- 
tive title  both  as  conditional  institute  and  as  substitute  (by  service  as  heir 
of  provision  to  the  predeceasing  institute).  The  whole  law  on  thia  sub- 
ject was  reviewed  in  the  case  of  Hutchison  (Dec  20, 1872, 11  Macph.  229) 
by  the  First  Division  and  three  Judges  of  the  Second — and  it  was  held, 
where  the  granter  of  a  mortis  causd  settlement  disponed  his  heritable 
estate  "  to  the  heirs  of  my  own  body  equally  among  them,  share  and  share 
alike,  whom  failing,  to  A,  B,  C,  and  D,  equally  among  them,  share  and 
share  alike,  and  their  respective  heirs  in  fee,"  and  died  without  leaving 
any  heirs  of  his  body,  that  A,  B,  C,  and  D,  were  conditional  institutes,  and 
not  substitutes,  and  had  right  to  the  property  as  disponees,  without 
service  or  declarator.  "  There  is  no  room  for  a  second  special  service 
in  the  same  subject,  the  right  having  been  fully  carried  by  the  fint 
Competency  of  But  it  was  long  held  that  notwitlistanding  a  prior  general  service  it 
second  service,  ^^g  competent  for  another  party  to  expede  a  second  general  service 
to  the  ancestor  in  order  to  establish  his  own  character  of  heir,  and* 
to  reduce  deeds  granted  to  his  prejudice.  In  Cochran  ▼.  Bamsan 
(March  11,  1828,  6  S.  751,  rev.  April  29,  1830,  4  W.  &  S.  135)  the  Coaii 
of  Session  held  that  a  second  general  service  to  the  same  ancestor  was 
competent,  not  as  carrying  rights,  but  as  a  means  of  establishing  propin- 
quity. But  this  judgment  of  the  Court  of  Session  was  reversed,  and  it 
may  now  be  considered  fixed  that  service,  merely  as  a  means  of  estab- 
lishing propinquity,  and  where  no  rights  can  be  carried  by  it,  is  incompe- 
tent and  inept.  But  an  heir-apparent  may,  without  service,  pursue  a 
reduction  of  the  service  and  infeftment  of  a  party  whom  he  alleges  to 
have  been  improperly  served  {Rutherfurd  v.  Nisbefs  IV«.,  Nov.  12, 1830^ 
9  S.  43).**— MoiR. 

(t)  The  general  service  transmits  the  right  of  succession  to  the  peisonal 
right  in  the  subject ;  so  that  if  the  party  served  should  die  without  taking 
infeftment  on  the  precept  or  procuratory  which  has  been  carried  to  him  by 
the  service,  the  next  heir  serves  to  him  as  being  in  possession  of  the  per- 
sonal fee.  In  the  case  of  a  special  service  the  law  lias  been  altered  since 
Erskine's  time  ;  and  by  31  &  32  Vict.  c.  101,  §  46,  a  decree  of  special 
Bervice  recorded  and  extrack'd  lias  tlie  eflect  of  a  disposition  from  the 
ancestor  to  tlie  heir  served  and  vests  in  him  a  personal  and  transmissible 
rij^ht  to  the  lands,  imd  even  though  he  have  not  completed  his  title,  his 
heir  or  successors  may  complete  theirs  by  using  the  extracted  decree  as  if 
it  were  an  unrecorded  conveyance  in  favour  of  the  heir  so  served  to 
which  they  htul  acquired  right. 
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the  heir,  which  must  be  directed  to  the  Sheriflf  of  the  shire.(u) 
In  lands  holden  of  a  subject,  the  heir  may,  in  place  of  the  What  if  the 
fonner  tedious  method  of  running  precepts  against  the  rJwieto  enter 
superior  (Hope  Min.  Pr.  55),  obtain  a  warrant  from  the*^®^®^ 
Session  for  letters  of  homing  to  charge  the  superior  to 
receive  him  (20  Geo.  II.  c.  50).  Where  the  superior  is  not 
himself  entered,  such  charge  would  be  inept ;  in  that  case, 
therefore,  the  heir  must,  in  terms  of  1474,  c.  57,  charge  the 
superior  to  obtain  himself  entered  within  forty  days  in  the 
superiority,  that  so  he  may  be  in  a  capacity  of  entering  his 
vassal,  imder  a  penalty  of  losing  his  right  for  life.  If  the 
superior  refuse  to  obey  either  of  these  charges,  the  next 
superior,  as  coming  in  his  place  (supplendo  vicea)^  may  be 
compelled  at  the  suit  of  the  heir  to  infeft  him ;  and  thus  the 
heir  may  proceed  against  all  the  intermediate  superiors 
between  him  and  the  Sovereign,  against  whom  a  charge  is 
both  improper  and  unnecessary  ;  for  the  Crown  refuses  none 
(see  Dallas's  Styles,  p.  234).  The  superior  thus  entering,  his 
sub-vassal's  heir  loses  none  of  the  casualties  fallen  by  his 
immediate  vassal ;  seeing  what  he  does  is  merely  an  act  in 
obedience.(t;) 

38.  An  heir,  by  intermixing  with  his  ancestor's  estate  PMiive  titles 
without  entry,  subjects  himself  to  his  debts,  as  if  he  had  en-  ^  «««««• 
tered ;  or,  in  our  law-phrase,  incurs  a  passive  titla    The  only      (82-84) 
passive  title  by  which  an  apparent  heir  becomes  liable  uni- 
versally for  all  his  ancestor's  debts  is  gestio  pro  hcerede,  or  oaUopro 
his  behaving  himself  so  as  none  but  an  heir  has  right  to  do  *^''*^' 
(1. 20,pr,,  de  adq.  vel.  amit.  her.,  29,  2).     Behaviour  as  heir  is  from  what  Ciots 
inferred  from  the  apparent  heir's  intromission,  after  the     ^ 
death  of  the  ancestor,  either  by  himself,  his  tenants,  or 

(u)  The  Titles  to  Land  Act,  1858,  substituted  for  the  Chancery  precept 
a ''  Crown  writ  of  dare  eonstcU,"  which,  when  recorded  in  the  Register  of 
Sasines,  has  the  same  effect  as  the  precept  followed  by  sarine  (31  &  32 
Vict.  c.  101,  §§  84,  86). 

(v)  Practically  this  procedure  is  superseded  (see  above,  b.  IL  t  5.  §  20; 
b.  iL  t.  7,  §§  3,  6,  and  notes).  In  the  Inst  at  this  place  (§  81),  it  is  sug- 
gested that  where  the  two  rights  of  property  and  superiority  meet  in  the 
same  person  they  may  be  consolidated  by  a  precept  of  elar$  eonttat  by  the 
heir,  as  superior,  in  fisivour  of  himself  as  vassal,  followed  by  infeftment 
But  this  doctrine  is  incorrect ;  see  above  b.  iL  t.  7,  §  9,  note  (Q. 
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factors,  with  any  part  of  the  lands  or  other  heritable  sabjecto 
belonging  to  the  deceased,  to  which  he  himself  might  have 
completed  an  active  title  by  entry;  even  with  heirship- 
moyeables,(i(;)  which  in  the  doctrine  of  succession  are  con- 
sidered as  heritage ;  or  with  the  title-deeds  or  other  writings 
of  the  deceased.  It  is  inferred  without  actual  intromission, 
by  the  heir's  conveying  to  a  third  party,  or  even  grantii^ 
dischazges  of  rents  or  other  subjects  to  which  he  might  have 
succeeded  as  heir,  or  by  his  consenting  to  the  conveyance  <rf 
such  subjects  (see  Johnston  v.  Johnston,  Feb.  10,  1642,  M. 
9692).  But  his  bare  renunciation  of  the  succession  in  favour 
of  another  does  not  infer  it;  because  nothing  is  thereby 
transmitted  to  the  receiver  hurtful  to  the  creditors  {Scott  v. 
Affleck,  July  5, 1666,  M.  9693).(a;) 
How  excluded.  39.  This  passive  title  is  excluded  if  the  heir's  intromis- 
(85)  sion  be  by  order  of  law(y)  (e.g,,  intromission  with  heirship- 
moveables  in  consequence  of  confirmation);  or  if  it  be 
foimded  on  singular  titles,  and  not  as  heir  to  the  deceased, 
e.g,,  if  he  has  intermeddled  with  the  heirship  as  donatory 
from  the  Crown  to  the  single  escheat  of  the  deceased,  or  if 
he  has  levied  the  rents  of  his  ancestor's  estate  in  virtue  of 
an  adjudication  against  it  to  which  he  himself  had  acquired 
a  right.  This  last  defence  was  always  sustained,  though  the 
adjudication  had  proceeded  on  a  bond  granted  by  the  h^ 
himself,  till  the  Lords  declared  (by  Act  S.  Feb.  28,  1662) 
that  intromission  by  the  heir  in  virtue  of  an  adjudication 
A  ipeeial  lort  founded  on  his  own  bond  should  infer  a  passive  title.  And 
iLhite!  it  is  now  enacted  (by  1695,  c.  24)  that  an  apparent  heir's 

purchasing  any  right  to  his  ancestor's  estate,  otherwise  than 
at  a  public  roup  (auction),  or  his  possessing  it  in  virtue  of 
rights  settled  in  the  person  of  any  such  near  relation  of  the 
ancestor,  to  whom  he  himself  may  succeed  as  heir,  otherwise 

(w)  The  right  to  these  is  abolished  (31  &  32  Vict.  c.  101). 

(x)  Neither  is  it  incurred  by  a  general  service,  under  which  nothing  is 
taken  (E.  Fife  v.  Duff,  March  7,  1828,  6  S.  698). 

(y)  Where  the  heir  has  intromittedwith  the  succession,  the  passive  title 
is  not  excluded  by  the  fact  of  liis  having  made  np  an  inventory  in  order 
to  enter  cum  beneficio  inventarii,  if  he  does  not  serve,  but  renounces 
{Montgomery  v.  Boswell,  Dec.  20,  1841,  4  D.  332). 
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than  upon  purchase  by  public  sale,  shall  be  deemed  behaviour 
as  heir. 

40.  Behaviour  as  heir  is  also  excluded  where  the  intro-  in  wbMi  other 
mission  is  small,  unless  an  intention  to  defraud  the  ancestor's  bejudnded. 
creditors  be  presumable  from  the  circumstances  attending  it        t^x 
(i.  Dundas  v.  Hamilton,  Nov.  6, 1622,  M.  9658.)(2r)    Neither 

is  behaviour  inferred  against  the  apparent  heir  from  the  pay- 
ment of  his  ancestor's  debt,  which  is  a  voluntary  act  and 
profitable  to  the  creditors ;  nor  by  his  taking  out  of  brieves 
to  serve,  for  one  may  alter  his  purpose  while  it  is  not  com- 
pleted ;  nor  by  hi^  assuming  the  titles  of  honour  belonging 
to  his  ancestor,  or  exercising  an  honorary  office  hereditary 
in  the  family,  for  these  are  rights  annexed  to  the  blood 
which  may  be  used  without  proper  representation  {Bower  v. 
E,  Mariachall,  1682,  2  B.S.  18).  But  the  exercising  an 
heritable  office  of  profit,  which  may  pass  by  voluntary  con- 
veyance, and  consequently  is  adjudgeable  (ii.  12,  §  3),  may 
reasonably  be  thought  to  infer  a  passive  title.  Lastly,  as 
passive  titles  have  been  introduced  merely  for  the  security 
of  creditors,  therefore,  where  questions  concerning  behaviour 
arise  among  the  different  orders  of  heirs,  they  are  liable  to 
one  another  no  further  than  in  valorem  of  their  several  intro- 
missions (Pride  v.  Thomson,  Nov.  26, 1630,  M.  9861).(a) 

41.  Another  passive  title  in  heritage  may  be  incurred  by  The  paadve 
the  apparent  heir's  accepting  a  gratuitous  right  from  the  ^IS^iSSi. 
ancestor  to  any  part  of  that  estate   to  which  he  himself  ^**^ 
might  have  succeeded  as  heir ;  and  it  is  called  prceceptio      (91, 89) 
hceredUaiia,  because  it  is  a  taking  of  the  succession  by  the 

heir  before  it  opens  to  him  by  the  death  of  his  ancestor.  If 
the  right  be  onerous,  there  is  no  passive  title;  but  its 
onerosity  must  be  proved  otherwise  than  by  the  assertion  of 
the  grantor  in  the  recital.  If  the  consideration  paid  for  it 
does  not  amount  to  its  fiiU  value,  the  creditors  of  the  de- 
ceased may  reduce  it,  in  so  far  as  it  is  gratuitous,  upon  the 

(«)  Jeffrey  v.  BUUry  1789,  Bell's  8vo  Ca.  482. 

(a)  So  held  where  the  intromission  was  only  as  a  trustee,  in  a 
question  with  a  child  with  a  provision  to  whom  the  estate  was  bur- 
dened, and  which  it  was  insufficient  to  pay  (Bruce  v.  BruUf  Dec  13, 
1826,  5  S.  119). 


620  OF  SUCCESSION  IN  [R  UL 

statute  1621 ;  bat  still  it  infers  no  passive  title.(b)  Though 
the  right  accepted  of  be  granted  to  fulfil  a  marriage-contiict 
it  is  not  for  that  reason  to  be  deemed  onerous ;  for  the  bar 
of  a  marriage  has  only  a  right  of  succession,  subject  to  the 
payment  of  the  father's  debts  (More  y.  Ferguson,  Feb.  2i; 
1681,  M.  9781).(c) 
(88,90)  42.  The  heir  incurring  this  passive  title  is  no  fiurtlier 

liable  than  if  he  had  at  the  time  of  his  acceptance  entered 
heir  to  the  granter,  and  so  subjected  himself  to  ihe  debts 
that  were  then  chargeable  against  him;  but  with  the  pos- 
terior debts  he  has  nothing  to  do,  not  even  with  those  ccm- 
tracted  between  the  date  of  the  right  and  the  infeftment 
taken  upon  it  (Z.  Aldy,  n.r.,  Feb.  1721),  and  he  is  therefore 
called  8V4xe88or  titulo  luai*cUivo  post  contractum  ddntfimk(d) 
Not  only  immediate,  but  mediate  apparent  heirs  may  be 
subjected  to  preception.  Thus,  an  eldest  son  of  an  eldest 
son  incurs  it  by  accepting  an  heritable  right  from  his  grand- 
father ;  because  the  acceptor  is,  by  the  neceaaary  course  of 
law,  alioqui  euccessurus  to  the  granter,  though  not  immedi- 
ately. But  a  right  granted  by  one  brother  to  another,  or  by 
a  father  to  his  daughter,(e)  does  not  infer  it,  though  the 
succession  should  at  last  open  to  the  grantee ;  because  the 
granter  might  have  afterwards  had  issue  which  would  suc- 
ceed preferably  to  the  grantee. 
ih^Hiattheie  ^*  Neither  of  these  passive  titles  takes  place  unless  the 
*JJ^PJJ^.  subject  intermeddled  with  or  disponed  be  such  as  the  intro- 
mitter  or  receiver  would  succeed  to  as  heir.  Hence,  an  heir 
of  provision  immixing  with  heirship-moveables,  or  an  heir 
of  line  intermeddling  with  or  accepting  a  right  to  subjects 
provided  to  special  heirs,  incurs  no  passive  title.     In  this^ 

(6)  Lamh  v.  M'DonoUd,  1793,  Hume  42a  A  passive  tiUe  is  not 
inferred  by  acceptance  of  a  right  to  moveables,  because  the  heir  is  not 
alioqui  successuras  in  moveables  (Inst.  1.  c). 

(c)  It  is  otherwise  when  a  proper  right  of  credit  is  given  to  such  an 
heir  (Inst.  1.  c;  see  above,  §§  17,  19). 

(d)  It  is  not  settled  whether  this  passive  title  infers  a  limited  or  un- 
limited responsibility  (Bell's  Com.  i.  660,  Prin.  1918  ;  M*Laren  on  Wills, 
&c.,  ii.  470). 

(e)  An  early  decision  to  the  contrary  {Orr  v.  Watsorij  1634,  M.  9767) 
is  mentioned  (Inst.  1.  c). 


(92,91) 
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also,  these  two  passive  titles  agree  that  the  intromission  in 
both  must  be  after  the  death  of  the  ancestor ;  for  there  can 
be  no  temnini  hahUea  of  a  passive  title  while  the  ancestor  is 
alive.  But  in  the  following  respects  they  differ : — (1.)  Oeatio  n  what  they 
pro  hcerede,  being  a  vicious  passive  title  founded  upon  a*^®*"* 
quasi-delict  (viz.,  intromission  without  the  order  of  law), 
cannot  be  objected  against  the  delinquent's  heir,  if  process 
has  not  been  litiscontested  while  the  delinquent  himself  was 
alive  (iv.  1,  §  40) ;  whereas  the  successor  titulo  lucraiivo  is, 
by  the  acceptance  of  the  disposition,  understood  to  have 
entered  into  a  tacit  contract  with  the  granter  s  creditors,  by 
which  he  undertakes  the  burden  of  their  debts ;  and  all  ac- 
tions founded  on  contract  are  transmissible  against  heirs ;(/) 
(2.)  The  right  accepted  by  the  successor  titulo  Ivxirativo  gives 
him  an  active  title,  whereby  process  of  relief  is  competent  to 
him  against  the  executors  of  the  ancestor  for  such  of  the 
moveable  debts  as  he  has  paid ;  whereas  he  who  behaves  as 
heir,  not  being  heir  CLctive,  has,  in  Lord  Stair  s  opinion,  no 
title  in  strict  law  (though  that  rigour  may  be  softened  by 
equity.  Stair  iii.  6,  §  19)  to  sue  for  relief,  either  against  the 
executors,  or  any  other  heir  who  may  be  liable  before  him, 
unless  he  has  taken  care  to  get  an  assignation  from  the 
creditor  upon  payment.  But  this  does  not  bar  him  from  the 
benefit  of  discussion,  which  is  an  exception  or  defence,  and 
so  requires  no  active  title. 

44.  An  apparent  heir,  who   is   cited  by   the  ancestor's  Proponing  de- 
creditor  in  a  process  for  payment,  if  he  offers  any  peremptory  the*^^c«Ws 
defence  against  the  debt,  incurs  a  passive  title ;  for  he  can  *^®^*» 
have  no  interest  to  object  against  it,  but  in  the  character  of        (93) 
heir  {Lundy  v.  L  Svnclair,  Feb.  11,  1713,  M.  12,064).(flr)     In 
the  same  manner,  the  heir's  not  renouncing  upon  a  charge 
to  enter  heir  infers  it.  (A)     But  the  effect  of  both  these  is 

(/)  Henderson  v.  Wilson,  1717,  M.  9784. 

(^)  A  defence  oflfered  merely  to  exclude  the  pursuer^a  title,  or  which 
does  not  found  on  any  right  that  was  in  the  ancestor,  infers  no  passive 
title  (Inst.  1.  c).  And  as  a  defender  is  now  bound  to  state  all  his  de- 
fences at  once,  no  passive  representation  is  incurred  by  pleading  alter- 
nately that  he  does  not  represent  the  debtor,  and  that  no  debt  is  due 
(Smith  V.  Drummond^  June  25,  1829,  7  S.  792). 

{h)  Bichan  v.  Bill,  Dec  22,  1832, 11  S.  237. 

2  M 
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limited  to  the  special  debt  pursued  for,  or  charged  uptm; 
for  the  deeds  from   which  such  representation  is  inferred 
being  private,  can  operate  only  in  favour  of  the  special  credi- 
und  not  re-      tor  at  whosc  suit  the  process  or  charge  is  raised,     lliis  pu- 
a cStfgeto^^*^  sive  title,  which  is  inferred  from  the  heir's  not  renoundDg, 
live&S^^^  has  no  effect  till  decree  pass  against  him;  and  even  a  re- 
nunciation offered  after  decree,  if  the  decree  be  in  absence, 
will  entitle  the  heir  to  a  suspension  of  all  diligence  against 
his  person  and  estate,  competent  upon  his  ancestor's  debtB.(t) 
45.  By  the  principles  of  the  feudal  law  an  heir,  when  he 
is  to  complete  his  titles  by  special  service,  must  necessarily 
pass  over  his  immediate  ancestor — e.g.,  his  father — ^if  he  was 
not  infeft,  and  serve  heir  to  that  ancestor  who  was  last  vest 
and  seised  in  the  right,  and  in  whose  hwreditaa  jcusens  the 
right  must  remain  till  a  title  be  connected  thereto  from  him. 
As  this  bore  hard  upon  creditors  who  might  think  them- 
selves secure  in  contracting  with  a  person  whom  they  saw 
for  some  time  in  the  possession  of  an  estate,  and  from  thenoe 
conclude  that  it  was  legally  vested  in  him,  it  is   therefore 
provided   (by  1695,  c.  24)  that  every  person  passing  over 
his  immediate  ancestor  who  had  been  three  years  in  posses- 
sion, and  serving  heir  or  succeeding  by  adjudication  on  his 
own  bond  to  one  more  remote,  shall  be  liable  for  the  debts 
and  deeds  of  the  person  interjected  to  the  value  of  the  estate 
to  which  he  is  served.     This  statute  being  correctory  of  the 
feudal  maxims,  has  been  strictly  interpreted,  so  as  not  to 
extend  to  the  gratuitous  deeds  of  the  persons  interjected 
(if.  Clydesdcde  v.  E.  Dundoncdd,  1726,  M.  1274) ;  (k)  nor  to 


(i)  But  renunciation  will  not  avail  him  after  having  behaved  as  heir, 
or  incurred  other  passive  title  (Inst  1.  c. ;  MorUgomerie  v.  Bastoelly  Dec 
20,  1841,  4  D.  332). 

(k)  But  in  this  matter  a  deed  granted  in  implement  of  a  natural  obli- 
gation is  onerous  (Beirs  Pr.  1930),  as  a  provision  by  a  marriage-contract 
(Inst.  1.  c),  or  roasonahlo  provisions  to  wives  or  younj^er  children  (R^issell 
V.  llussdl,  1  )cc.  7,  1852, 15  I).  192).  "  If  tlic  estate  possessed  for  the  three 
years  l)y  tin*  api)areiit  heir  was  held  under  a  completed  entail  prohibitinj; 
all  burdens  or  alienations,  tliere  is  of  course  no  room  for  the  application 
of  tin?  statute,  beciiuse  sucli  debts,  even  if  contracted  by  the  heir  himself 
served  and  infeft,  would  not  have  been  ^ood  against  the  estate ;  and  where 
the  entail  has  been  recorded  during  the  apparency,  this  jdso  excludes  the 
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the  case  where  the  interjected  person  was  a  naked  fiar,  and 
possessed  only  civilly  through  the  liferenter  (Bogle  <fc  Gordon 
V.  M'Caul,  June  25,  1745,  M.  9748).(i)  If  an  heir,  in  place 
of  completing  his  titles  by  adjudging  upon  his  own  bond, 
or  by  entering  to  his  remote  predecessor,  which  are  the  only 
cases  expressly  guarded  against  by  the  statute,  shall  possess 
the  lands  in  the  bare  right  of  apparency,  it  has  been  found, 
once  and  again,  that  the  penalty  of  the  act  does  not  reach 
him  {Sinclair  v.  Sinclair,  Jan.  8,  1736,  M.  9810 ;  Grant  v. 
Sutherland,  1754,  M.  9819) ;  but  this  point  is  still  called  in 
question,  perhaps  not  without  some  reason,  for  if  such  a  de- 
vice, which  is  in  the  power  of  every  heir,  shall  efifectually 
secure  against  a  passive  title,  the  intention  of  the  statute 
may  be  utterly  defeated.(m) 

46.  Our  law,  from  its  jealousy  of  the  weakness  of  man-  Reduction  by 
kind  while  under  sickness,  and  of  the  importunity  of  friends  ^^^^^ 
in  that  conjuncture,  has  declared  that  all  deeds  affecting 
heritage,  if  they  be  granted  by  a  person  on  deathbed  (i.6., 
after  contracting  that  sickness  which  ends  in  death),  to  the 
damage  of  the  heir,  are  ineffectual  (R.  M.,  1.  2,  a  16,  %T  et 
seq.),  except  where  the  debts  of  the  granter  have  laid  him 
under  a  necessity  to  alien  his  lands  (St.  GuL,  c.  13,  §  2). 
As  this  law  of  deathbed  is  founded  solely  on  the  privilege  of 
the  heir,  deathbed  deeds,  when  consented  to  by  the  heir,  are 
not  reducible  (R.  M.,  1.  2,  c.  18,  §  16).  The  term  properly 
opposed  to  deathbed  is  liege  poustie,  by  which  is  understood 

debts  of  the  apparent  heir  from  being  made  subsequently  to  affect  the  suc- 
ceeding heir  (6?ra^m  V.  Graham^ 8  Crs,,  May  17, 1795,  M.  15,439).** — MoiR. 

(Z)  Unless  where  the  liferenter*s  possession  proceeds  from  the  iiar 
(BelPs  Pr.  1930).  It  extends  to  ordinary  cases  of  civil  possession  (Porter- 
field  V.  Cmhd,  June  20, 1839, 1  D.  1038,  July  11, 1&42, 1  Bell's  App.  476); 
not  to  possession  by  a  trustee  for  creditors,  or  in  a  sequestration  (Buchan 
t>.  M'Donald,  1796,  M.  9822,  Hume  432 ;  Donald  v.  Colquhoun,  Feb.  27, 
1835,  13  S.  574).  The  statement  in  the  Inst.  1.  c,  that  the  heir  passing 
by  and  subjected  by  the  Act  to  a  passive  title  has  the  benefit  of  discussion, 
means  that  he  has  the  same  right  of  discussion  as  if  he  had  served  to  the 
lieir  passed  by  (see  above,  §  24),  not  that  he  incurs  under  the  statute 
merely  a  subsidiary  liability  (Morris  v.  Beveridge,  Nov.  28,  1867,  6 
Macph.  60). 

(m)  The  point  must  be  held  as  fixed,  the  case  citetl  liaving  been 
alfirmed  (1755,  Cr.  St  &  Pat.  605  ;  BelPs  Com.  i.  666,  Prin.  1930). 
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a  state  of  health  ;  and  it  gets  that  name  because  persons  in 
health  have  the  legitima  potestas,  or  lawful  power  of  dis- 
posing of  their  property  at  pleasure. 

tutoS'ad^h-         *^*  '^^  *^^  extremes  being  proved — of  the   granter's 

bed  deed.         sickness  immediately  before  signing,  and  of  his  death  foUow- 

(96)         ing  it,  though  at  the  greatest  distance  of  time — did,  by  onr 

former  law,  found  a  presumption  that  the  deed  was  granted 

Deathbed  ex-   in  lecto  (Stair,  iii.  4,  8  28),  which  could  not  have  been  elided 

eluded  by  re-     ii-.  not  >  i  « 

convidMoence;  Dut  by  a  positive  proof  of  the  grantors  convalescence;  bat 
^L^dl^     ^^^  ^^6  allegation  of  deathbed  is  also  excluded  by  his  having 
after  the  date,  jiyed  sixty  days  after  signing  the  deeds  (1696,  c.  4).    The 
legal  evidence  of  convalescence  is  the  granter's  having  been, 
after  the  date  of  the  deed,  at  kirk  or  market  unsupported ; 
for  a  proof  of   either  will  secure  the  deed  from  challenge 
(Cred,  of  Bcdvierino  v.  Lady  Couper,  June  28,  1671,  M. 
3292).     The  going  to  kirk  or  market  must  be  performed 
when  people  are  met  together  in  the  church,  or  church-yard, 
for  any  public  meeting,  civil  or  ecclesiastical,  or  in  the  market- 
place at  the  time  of  public  market  (Act  S.,  Feb.  29, 1692). 
No  other  proof  of  convalescence  is  receivable ;   because  at 
kirk  and  market  there  are  always  present  unsuspected  wit- 
nesses, which  we  can  hardly  be  sure  of  in  any  other  case.(n) 
To  what  hein         48.  The  privilege  of  setting  aside  deeds  ex  capUe  lecti  is 
tlon  com-         competent  to  all  heirs,  not  to  heirs  of  line  only,  but  of  con- 
petent.  quest,  tailzie,  or  provision  ;(o)  not  only  to  the  immediate, 

(99, 100)  ^ut  iQ  remoter  heirs,  as  soon  as  the  succession  opens  to  them, 
though  the  deed  in  dispute  should  not  appear  hurtful  to  the 
immediate  heir  of  the  grantor  {Kennedy  v.  Arbv4hnot,  1722, 
M.  1681).  But  where  it  is  consented  to,  or  ratified  by  the 
immediate  heir,  it  is  secured  against  all  challenge  even  from 


(n)  "Equivalents  to  going  to  kirk  or  market,  though  indicating 
greater  strength  than  would  be  necessary  for  going  to  kirk  or  market, 
are  not  admitted  (Bell's  Prin.  1794).''— MoiR.    Tlie  law  was  altered  by 

34  &  35  Vict.  c.  81,  which  enacts  "that  no  deed,  instrument,  or  writinj:, 
made  by  any  person  wlio  shall  die  after  the  piu^sin^  of  this  Act,  .shall  U' 
liable  to  challenge  ur  reduction  ex  c/ipitc  kctiy''  but  it  has  been  thcu^'ht 
ri'dit  to  retain  in  the  present  edition  most  of  the  furnier  nnlc-s  showing: 
how  the  law  of  deathl)ed  was  ai>i)lied. 

(o)  Pntiison  V.  iJunn^  Trs.,  March  9,  18GG,  1  Maopli.  r,:,<;,  all'.  July  23, 
1SG8,  G  Macph.  II. L.  147. 
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the  remoter;  for  such  consent  has  the  eflfect  of  a  Jictio  brevia 
Tnanua ;  the  dying  person  is  considered  as  disponing  to  the 
heir,  and  he  to  the  stranger  in  whose  favour  the  deed  was 
really  granted  :{p)  yet  the  immediate  heir  cannot  by  any 
antecedent  writing  renounce  his  right  of  reduction,  and 
thereby  give  strength  to  deeds  that  may  be  afterwards 
granted  in  lecto  to  his  hurt ;  for  no  private  renunciation  can 
authorise  a  person  to  act  contrary  to  public  law;  and  such 
renunciation  is  presumed  to  be  extorted  through  the  fear  of 
exheredation  {Inglia  v,  Inglis,  Dea  4, 1733,  M.  3327).  If  the 
heir  should  not  use  this  privilege  of  reduction,  his  creditor 
may,  by  adjudication,  transfer  it  to  himself  (ii.  12,  §  3) ;  or 
he  may,  without  adjudication,  reduce  the  deed,  libelling  upon 
his  interest  as  creditor  to  the  heir.  But  the  granter's  credi- 
tors, though  their  case  is  more  favourable  than  that  of  the 
heir,  have  no  right  to  this  privilege,  in  regard  that  the  law  of 
deathbed  was  introduced,  not  in  behalf  of  the  granter  himself, 
but  of  his  heir  (Lindsay's  Crs.  Comp.,  1714,  M.  3204).(g) 
He  who  is  entered  by  precept  of  dare  constat,  or  by  hasp 
and  staple,  has  an  active  title  as  heir;  and,  consequently, 
may  reduce  alienations  in  lecto  of  the  special  subjects  to 
which  he  is  entered. 

49.  The  law  of  deathbed  strikes  against  dispositions  of  wbatri^tB 
every  subject  to  which  the  heir  would  have  succeeded,  or^J^^e^^^n 
from  which  he  would  have  had  any  benefit,  had  it  not  been  mov^e 
so  disponed.     Hence  the  alienation,  even  of  moveables,  may 
be  set  aside  where  the  heir  has  an  interest ;  as — (1.)  of  heir- 
ship moveables;  (2.)  of  conquest  provided  to  the  heir  of  a 
marriage,  though  the   subject  of   it  should    be  moveable 

(p)  The  consent  or  ratification  by  the  heir  must  not  be  given  when  he 
is  himself  on  deathbed  (Leith^i  Trs.  v.  Ltifhy  June  6,  1848,  10  D.  1137); 
or  when  he  is  insolvent,  and  the  ratification  is  gratuitous,  or  within  sixty 
days  of  bankruptcy  (Bellas  Com.  L  98,  Prin.  1816).  The  acceptance  by 
the  heir  of  a  conveyance  in  liege  poustiey  containing  a  reserved  power  to 
the  granter  to  burden,  excludes  the  heir's  power  to  r^uce  ex  capite  UeH^ 
if  the  power  be  exercised  {Pringle  v.  Pringhy  1765,  M.  3287,  6  B.  S.  444, 
rev.  1767,  2  Pat  130 ;  Miller  v.  Marsh,  July  8,  1853, 15  D.  823,  aff.  May 
22,  1855,  2  Macq.  284). 

(q)  The  remedy  of  the  creditors  is  reduction  under  the  Act  1621,  c. 
18  (Inst.  L  c;  Bell's  Com.  i.  98). 
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{Maxwdl  V.  NeUson,  1722,  M.  3194) ;  (3.)  an  heir  may  reduce 
the  assignation  of  a  moveable  subject  granted  by  his  ances- 
tor where  the  moveable  estate  of  the  deceased  is  not  sufficient 
for  his  moveable  debts,  that  so  the  moveable  estate  may  be 
enlarged,  and  the  heritage  saved  firom  the  diligence  of  per- 
sonal creditors  (Covde  v.  Brown,  <kc.,  July  22, 1707,  M.  3220). 
but  not  deeds  Deathbed  deeds  granted  in  consequence  of  a  fuU  or  proper 

granted  in  con-    -    ....   °  ,  ^  .  x~  r 

ae^uenceof  a   obhgation  m  liege  poustie  are  not  subject  to  reduction;  bat 
^n.  where  the  antecedent  obligation  is  merely  natural,  they  are 

reducible  (Fowlis  v.  Fowlis,  1721,  M.  3223).  By  stronger 
reason,  the  deceased  cannot  by  a  deed  merely  voluntary  alter 
the  nature  of  his  estate  on  deathbed  to  the  prejudice  of  his 
heir,  so  as  from  heritable  to  make  it  moveable;  but  if  he 
should  in  liege  poustie  exclude  his  apparent  heir  by  an  irre- 
vocable deed  containing  reserved  faculties,  the  heir  cannot  be 
heard  to  quarrel  the  exercise  of  these  faculties  on  deathbed, 
since  he  loses  the  character  of  heir  by  the  irrevocable  deed 
divesting  the  disponer,  and  so  has  no  interest  to  reduce  any 
posterior  deed.(r) 
Competition  60.  The  proper  method  for  affecting  the  heritable  estate 

between  the 

crediton  of  the 

deceased  and  (t)  A  deed  executed  in  virtue  of  a  power  or  faculty  conferred  is  not 

of  the  heir.       reducible  ex  capite  lecti  by  the  persons  next  entitled  to  take  fiBLiling  the 

(101, 102)      exercise  of  the  power  (Morris  v.  Tennant,  June  7, 1853, 16  D.  716).   The 

rule  stated  above  does  not  apply  if  the  deathbed  deed  contains  an  express 

revocation  of  the  former  deed,  and  a  new  conveyance  of  the  lands.    In 

that  case  the  heir's  right  revives  by  the  revocation  so  as  to  entitle  him  to 

challenge  the  new  conveyance.    But  a  revocation  merely  implied  from 

the  incompatibility  of  the  deathbed  deed  with  the  earlier  one  has  not 

this  effect ;  nor  has  one  which  is  only  provisional — i.0.,  to  take  effect  if 

the  new  deed  shall  stand  (DyJce  of  Roxhurghe  v.  Wauehope^  Dec.  13, 1815, 

F.C.,  aff.  6  Pat.  548,  2  Bligh.  630 ;  CoutU  v.  Crawford,  1796,  Bell's  Ca. 

207,  2  Bligh.  655  ;  Steivart  v.  Neilson,  Feb.  3, 1860, 22  D.  646).    A  tmst- 

deed  executed  in  liege  potLstie,  having  the  effect  of  giving  the  estates  to 

others,  bars  the  heir's  challenge  of  a  subsequent  testamentary  deed  altep- 

ing  the  destination  or  directions  to  trustees ;  but  as  a  mere  trust-deed, 

reserviii*^  power  of  declaring  the  purposes  by  a  subsequent  writinjj;  d»>es 

not  exclude  the  heir,  it  will  not  save  such  a  declaration  of  purposes  from 

reduction  on  the  head  of  deathbed  {Kcr  v.  Wau<:hop€j  1806,  5  Pat.  559  ; 

Erskine  v.  Erskiw's  Trs.,  Dec.  3,  1850,  13  D.  223 ;  Ker  v.  Kci^s  Tn., 

Feb.  24,  1829,  7  S.  454,  March  10,  1830,  8  S,  694,  aff.  Oct.  1,  1831,  5  W. 

&  S.  718  ;  Pattison  v.  Jhuin's  Trs.,  March  9,  1866,  4  Macph.  556,  aff. 

July  23,  1868,  6  Macph.  H.L.  147). 
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of  a  person  deceased,  either  for  his  own  debt  or  for  that  of 
bis  heir,  has  been  explained  (ii.  12,  §  5).  In  a  competition 
between  the  creditors  of  the  deceased  and  of  the  heir,  the 
Roman  law  (1.  1,  §  1,  de  separ.,  42,  6),  and  after  their  ex- 
ample ours  (1G61,  c.  24),  has  justly  preferred  the  creditors 
of  the  deceased,  as  every  man's  estate  ought  to  be  liable,  in 
the  first  place,  for  his  own  debts.  But  this  preference  is,  by 
the  statute,  limited  to  the  case  where  the  creditors  of  the 
deceased  have  used  diligence(8)  against  their  debtor's  estate 
within  three  years  from  his  death ;  and  therefore  the  heir  s(^) 
creditors  may,  after  that  period,  affect  it  for  their  own 
payment.  By  a  subsequent  branch  of  this  Act,  all  dispo- 
sitions by  an  heir  of  the  ancestor  s  estate,  within  a  year 
after  his  death,  are  null,  in  so  far  as  they  are  hurtful  to  the 
creditors  of  the  ancestor.  This  takes  place  though  these 
creditors  should  have  used  no  diligence  {Taylor  v.  i.  Braco, 
1747,  M.  3128) ;  and  even  where  the  dispositions  are  granted 
after  the  year,  they  seem,  by  the  first  part  of  the  Act,  to  be 
ineffectual  against  the  creditors  of  the  deceased  who  have 
used  diligence  within  the  three  years.(u)  This  Act  appears 
from  its  whole  tenor  to  relate  only  to  heritage  {Ker  v.  Scott, 
June  17, 1712,  M.  690);  and  so  is  improperly  made  by  Mr. 

(s)  The  diligence  must  be  complete,  e.gr.,  adjudication  must  be  followed 
by  infeftment  within  the  three  years,  and  inhibition  is  not  complete  dili- 
gence (Menzies  v.  Murdoch,  Dec.  14,  1849,  4  D.  257).  The  creditor  does 
not  lose  his  preference  by  delays  not  due  to  his  fault ;  and,  in  an  action 
of  constitution,  he  will  get  decree  in  order  to  save  his  preference,  reserving 
all  objections,  contra  exe^mtionem,  without  abiding  the  onlinary  forms  of 
process  (Bell's  Com.  i.  732).  In  a  sequestration  of  the  heir's  estate — at 
least  where  the  ancestor's  estate  is  specially  adjudged  or  conveyed  in 
confirming  the  trustee — the  ancestor's  creditors  are  entitled  to  the  full 
privilege  of  the  ancestor,  without  doing  separate  diligence,  provided 
that  they  lodge  their  claims  within  the  three  years  (M^Lachlan  v.  Bennett 
June  15,  1826,  4  S.  717,  aflf.  3  W.  &  S.  449  ;  19  &  20  Vict.  c.  79,  §  102). 

(t)  The  Act  says  "  apparent  heir,"  but  does  not  restrict  the  remedy  to 
the  case  where  the  heir  is  in  apparency  (Bell's  Com.  i.  730). 

(u)  Arni8tx>n  v.  Ballenden,  1686,  2  B.  S.  93.  Though  a  conveyance 
in  favour  of  the  ancestor's  creditors  is  good,  yet  one  in  favour  of  a  single 
creditor  of  the  ancestor's  is  liable  to  be  challenged  by  the  others  (Chruiie 
V.  Boyal  Bank,  May  17, 1839, 1  D.  745,  H.L.  1  Rob.  App.  118  ;  Torrance 
or  Beattie  v.  Murdoch,  Feb.  23,  1842,  4  D.  779). 
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Forbes  the  ground  of  a  decision  concerning  moveables 
{Oraham  v.  Macqueen,  Feb.  9,  1711,  M.  3128,  especially 
after  the  Act  1695,  c.  41 ;  see  Bankt.  iil  35,  §  3). 
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Rules  of  move-  1*  In  the  succession  of  moveable  rights  it  is  an  iiniverBal 
b^  Uw.'!^^**''  rule  that  the  next  in  degree  to  the  deceased  (or  next  of  kin) 
.  succeeds  to  the  whole ;  and  if  there  are  two  or  more  equally 
near,  all  of  them  succeed  by  equal  parts,  without  that  prero- 
gative which  takes  place  in  heritage  of  the  eldest  son  over 
the  younger,  or  males  over  females.  Neither  does  the  right 
of  representation  (explained,  iiL  8,  §  4)  obtain  in  the  succes- 
sion of  moveables,  except  in  the  single  case  of  a  competition 
between  the  full  blood  and  the  half  blood ;  for  a  niece  by  the 
full  blood  will  be  preferred  before  a  brother  by  the  half  blood, 
though  she  is  by  one  degree  more  remote  from  the  deceased 
than  her  uncle.(a)     Where  the  estate  of  a  person  deceased 

Intettate  Sue-  (a)  Bepresentation  in  moveables  was  introduced  by  the  Intestate  Suc- 
^mon  Act,  cession  Act,  18  &  19  Vict.  c.  23,  so  that  the  issue  of  predeceasing  children 
come  in  place  of  the  parents  predeceasing,  and  have  right  to  the  share  of 
the  succession  to  which  they  would  have  been  entitled  if  they  had  sur- 
vived. But  no  representation  is  admitted  among  collaterals  after  biothen^ 
and  sisters'  descendants,  so  that  the  issue  of  predeceasing  cousins-gennan 
are  excluded  (OrmUton  v.  Broody  Nov.  11, 1862,  1  Macph.  10).  **  Other 
important  changes  in  the  Law  of  intestate  Succession  have  been  intro- 
duced by  this  Act.  Formerly,  if  a  son  predeceased  his  father  and  died 
without  issue,  his  moveable  estate  went  entirely  to  his  brothers  and 
sisters,  but  by  §  3  his  surviving  father  has  right  to  one-half  of  his  move- 
able estate.  By  §  4,  if  an  intestate  die  without  issue,  his  father  having 
predeceased  him,  and  lie  is  survived  by  his  mother,  she  takes  one-thixd 
of  his  moveable  estate  in  preference  to  brothers  and  sisters.  §  5  pro- 
vides that  where  an  intestate  shall  die  without  issue,  leaving  neither 
fatlier  nor  mother  nor  any  brother  or  sister  consiinguineaii,  nor  any  de- 
scendant of  such,  but  shall  leave  a  brother  or  sister  uterine,  or  any 
descendant  of  them  (who  were  fonncrly  entirely  exchided),  these  brothers 
and  sisters  uterine,  and  their  descendants,  are  to  have  right,  in  plac«  of 
their  predeceasing  parent,  to  one-half  of  his  moveable  estate.  Besides 
its  direct  bearing  on  the  distribution  of  intestate  succession,  the  Intestacy 
Act  operates  indirectly  on  questions  of  testate  succession.      Thus,  in 
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consists  partly  of  heritage  and  partly  of  moveables,  the  heir 

in  heritage  has  no  share  of  the  moveables  if  there  are  others 

as  near  in  degree  to  the  deceased  as  himself     But  where  the  Collation  by 

heir  in  such  case  finds  it  his  interest  to  renounce  his  exclu-    ®      * 

sive  claim  to  the  heritage,  and  betake  himself  to  his  right  as 

one  of  the  next  of  kin,(6)  he  may  collate  or  cow/municaie  the 

Nimmo  v.  Murray's  Trs,,  June  3,  1864,  2  Macph.  1144,  a  testator  dee- 
tined  his  moveable  property  to  his  *  nearest  heirs  and  successors.'    He 
survived  the  passing  of  the  Intestacy  Act,  which  came  into  operation  on 
25th  May,  1855.    The  question  then  arose,  who  were  the  *  nearest  heirs 
and  successors '  ?    The  next  of  kin  pleaded  that,  as  this  was  a  case  of  tes- 
tate succession,  the  Intestacy  Act  could  have  no  application,  and  could 
not  be  admitted  to  construe  the  terms  used  in  the  testate  deed.    It  was 
held  that  *  nearest  heirs  and  successors '  meant  nearest  heirs  and  succes- 
sors as  the  law  stood  at  the  testator's  death,  which  was  held  in  law  to  be 
the  date  of  his  settlement.    But  suppose  a  party  makes  a  similar  be- 
quest, and  dies  long  prior  to  the  date  of  the  Intestacy  Act.    It  may 
fairly  be  contended  that  he  contemplated  only  those  heirs  and  succes- 
sors who  would  have  taken  ah  inUstato,  according  to  the  law  as  it  stood 
at  his  own  death,  and  not  those  who  only  became  heirs  and  successors 
in  consequence  of  a  statute  afterwards  passed ;  and  it  was  so  held  in 
Cockbumli  Trt.  v.  Dundas^  June  10,  1864,  2  Macph.  1186.    The  Court, 
with  the  exception  of  Lord  Neaves,  held  that  the  terms  used,  which 
were  *  my  own  nearest  heirs  and  executors,'  must  be  construed  to  mean 
those  who  could  have  possessed  that  character  at  the  date  of  the  baron's 
death ;    and  consequently  that  grandchildren  were  excluded.     Lord 
Neaves  dissented,  and  held  *  that  the  Intestate  Succession  Act  should 
receive  effect,  and  it  is  to  be  imported  into  every  will  by  which  the  tes- 
tator leaves  his  succession  to  heirs  and  successors.    The  law  to  be  ap- 
plied is  the  law  at  the  time  the  succession  opens.'     Though  these 
opinions  were  expressed,  they  were  really  not  necessary  for  the  decision 
of  the  case,  nor  have  they  been  regarded  as  settling  the  point" — 
MoiR.     See  Maxwell  v.  MaxrveU,  Dec.  24,  1864,  3  Macph.  318,  where 
the  principle  is  adopted  that  a  person  making  a  destination  to  a  person 
and  his  heirs  has  in  view  no  persona  prediUda^  but  plainly  intends  the 
persons,  whoever  they  might  be,  who  should  by  law  have  right  to  the 
succession  of  the  person  named  as  liferenter  or  institute,  also  to  have 
right  to  the  subject  of  the  bequest.    The  case  of  Cockbum  is,  however, 
there  treated  as  special  (see  Ersk.  Inst  iii.  9,  6,  ad  fin.), 

(b)  It  is  only  as  one  of  the  next  of  kin  that  the  heir  is  entitled  at 
common  law  to  collate  ;  and  the  contrary  statement  in  the  Inst  L  c  is 
erroneous  {M'Caw  v.  M'Caw,  1787,  M.  2383).  But  by  18  &  19  Vict  c. 
23,  an  heir-at-law,  entitled  to  succeed  by  representation,  may  collate  to 
the  effect  of  receiving  for  himself  and  the  other  issue  of  a  predeceasing 
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heintage  with  the  others,  who,  in  their  turn,  must  collate  the 
moveables  with  him,  so  that  the  whole  is  thrown  into  one 
mass,  and  divided  equally  among  all  of  them.  This  doctrine 
holds  not  only  in  the  line  of  descendants,  but  of  ooUatenb 
{Chancellor  v.  Chancellor,  1742,  M.  3279,  Elch.  "  Succession," 
8) ;  for  it  was  introduced  that  the  heir  might  in  no  case  &re 
worse  than  the  other  next  of  kin.(c) 

2.  One  may  settle  his  moveable  estate  upon  whom  he 
pleases,  excluding  the  legal  successor,  by  a  testament  ;((2) 
which  is  a  written  declaration  of  what  a  person  wills  to  be 


Succession  in 
moveables 
regulated  by 
domicile. 


next  of  kin  the  share  of  moveable  estate  of  the  intestate  which  such  pre- 
deceaser,  if  he  had  sun-ived  the  intestate,  would  have  taken  upon  colla- 
tion. Daughters  of  the  predeceaser,  beinj;  heirs-portioners,  may  collate 
to  the  same  effect,  contrary  to  the  former  rule.  And  if  in  such  a  caie 
the  heir  does  not  collate,  the  other  issue  of  a  predeceasing  next  of  kin 
have  right  to  a  share  of  the  moveable  equal  to  the  excess  in  value  over 
the  heritage  of  such  share  of  the  whole  estate,  heritable  and  moveable, 
as  their  predeceasing  parent  would  have  taken  on  collation. 

(c)  An  heir  of  provision  is  bound  to  collate  what  he  takes  in  that 
character  only  if  he  be  alioqui  successurusy  and  an  heir  of  entail  in  this 
position  must,  if  he  claims  a  share  of  the  moveable  succession,  collate 
the  value  of  his  life  interest  in  the  entailed  estate  (OUmaur  v.  OtVmoKr, 
Dec.  13,  1809,  F.C. ;  Ayistruther  v.  Anstruther,  Nov.  28,  1833,  12  S.  140; 
remitted,  April  15,  1835,  1  S.  &  M'L.  463 ;  adhered  to,  Jan.  20,  1S96, 14 
S.  272,  aflf.  Aug.  16,  1836,  2  S.  &  M*L.  369) ;  see  Fisher^s  Tn.  v.  Fidur, 
Dec.  5,  1850,  13  D.  245,  where  the  rule  was  established  that  the  heir 
effectually  collates  by  paying  over  into  the  common  fund  the  value  of 
the  heritage  as  at  the  date  of  the  opening  of  the  succession,  and  that  he 
is  not  bound  to  convey  the  heritage  itself. 

"  The  descent  of  moveable  property  is  determined  by  the  domicile, 
that  is  to  say,  not  the  temporary  but  the  permanent  domicile  of  the  de- 
ceased. The  moveable  estate  may  be  situated  in  various  countries,  and 
it  may  be  necessary  in  each  to  go  through  the  form  of  completing  the 
title  and  uplifting  the  estate  according  to  the  rules  of  the  country  when 
the  effects  are ;  but  the  right  of  succession  itself,  the  parties  who  are  to 
take,  and  the  proportions  in  which  they  are  to  take,  the  limitations  on 
the  deceased's  ri^ht  of  testing;,  the  ri^ditn  (;\vcn  by  law  to  widow  and 
children,  all  depend  on  the  permanent  and  ho7ut  fith  domicile  of  the 
deceased.  He  may  liave  residences  in  otlier  countries,  ])ut  he  can  have 
only  one  domicile  of  succession  (Ersk.  Inst.  iii.  9,  4;  Bruce  v.  Bntrty 
1788,  M.  4()17,  air.  1790,  3  Pat.  163;  Ifog  v.  Lashlnj,  1791,  M.  4G11H 
8193,  air.  3  Pat.  247)."— Mom. 

((0  And  now  also  heritable  estate  (31  &  32  Vict.  c.  101,  §  20). 
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done  with  his  moveable  estate  after  his  death,  (e)  No  testa-  Tesfcament. 
mentary  deed  is  eflPectual  till  the  death  of  the  testator,  who 
may  therefore  revoke  it  at  pleasure,  or  make  a  new  one,  by 
which  the  first  loses  its  force;  and  hence  testaments  are 
called  last  or  latter  will8.(/)  Testaments,  in  their  strict  Executors, 
acceptation,  must  contain  a  nomination  of  executors,  i.e.,  of 
persons  appointed  to  administer  the  succession  according  to 
the  will  of  the  deceased.(gf)  Yet  nothing  hinders  one  from 
making  a  settlement  of  moveables  in  favour  of  a  universal 
legatee,  though  he  should  not  have  appointed  executors; 
and,  on  the  other  part,  a  testament,  where  executors  are 
appointed,  is  valid  though  the  person  who  is  to  have  the 

(e)  *^  It  may  be  made  in  the  last  moments  of  life,  and  under  the 
heaviest  sickness  or  bodily  distress,  provided  the  maker  be  mruB  mentis^ 
of  sound  judgment  when  he  signs  it "  (Inst.  1.  c). 

(/)  "  It  is  presumed  in  law  to  be  executed  as  at  the  time  of  death,  at 
whatever  time  it  may  have  been  actually  signed  (Hyslop  v.  Maxiodl, 
Feb.  12, 1834, 12  S.  413 ;  Nimmo  v.  Murray's  Trs.,  June  3, 1864, 2  Macph. 
1 144).  If  a  series  of  wills  be  executed,  each  as  a  complete  testament,  the 
last  only  in  date  is  effectual.  A  power  of  revocation  is  implied  in 
all  wills,  and  so  a  clause  in  a  will  declaring  it  to  be  irrevocable  will  not 
make  it  so,  even  where  it  bears  to  be  granted  for  past  services,  and  has 
actually  been  delivered  to  the  grantee.  See  cases  in  note  to  Ivory's 
Erskine,  vol.  ii  875.  Where  the  latest  of  several  testaments  which  had 
revoked  all  prior  ones  is  itself  afterwards  cancelled  by  the  testator,  the 
prior  testaments  re\'ive  {Howden  v.  Crichton,  July  8,  1815,  F.C. ;  Dove 
v.  Smithy  May  31,  1827,  5  S.  734 ;  see  Ker  v.  Erskinty  Jan.  16,  1851,  13 
D.  492).''— MoiR. 

{g)  "  It  is  not  necessary  that  an  executor  be  named  in  the  will,  he 
being  truly  only  a  trustee  to  hold  and  distribute  the  executr}'-fund8 
{Kemp  V.  Ferguson^  1802,  M.  16,949).  In  Bobertsan  v.  OgUmfa  Trs., 
Dec.  20,  1844,  7  D.  236,  where  the  names  of  various  trustees  were  erased 
or  vitiated.  Lord  Fullarton  expressed  an  opinion  that  a  settlement  might 
stand  good  though  the  names  of  all  the  trustees  had  been  erased.  The 
trust  is  nothing  but  the  machinery  for  carrying  the  granter's  intentions 
into  effect,  and  so  far  from  being  essential  to  the  support  of  the  bene- 
ficial interests,  these  interests  are  protected,  and  means  taken  for  carry- 
ing the  party's  intention  into  effect  after  the  whole  apx>aratus  contrived 
by  him  for  that  effect  has  irrevocably  fallen  to  the  ground.  If,  however, 
there  were  reason  for  thinking  that  the  truster  erased  or  obliterated  the 
names  of  the  trustees  for  the  purpose  of  cancelling  the  disposition  itself, 
the  result  would  be  different  (see  Lord  Ivory  in  Royal  Infirmary  v.  Lord 
Advocate,  June  28,  1861,  23  D.  1221, 1222)."— MoiR. 
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right  of  succession  should  not  be  named.  In  this  last  case, 
if  the  executor  nominated  be  a  stranger,  i.e,,  one  who  has  no 
legal  interest  in  the  moveable  estate,  he  is  merely  a  trustee 
accountable  to  the  next  of  kin ;  but  he  may  retain  a  third  of 
the  dead's  part  (explained,  §  6)  for  his  trouble  in  execoting 
the  testament ;  in  payment  of  which,  legacies,  if  any  be 
left  to  him,  must  be  imputed  (1617,  c.  14).(A)  The  heir,  if 
he  be  named  executor,  has  right  to  the  third  as  a  stranger, 
but  if  one  be  named  who  has  an  interest  in  the  legal  succes- 
sion, he  has  no  allowance,  unless  such  interest  be  less  than  a 
third.  Nuncupative  or  verbal  testaments  are  not,  by  the 
law  of  Scotland,  effectual  for  supporting  the  nomination  of 
an  executor,  let  the  subject  of  the  succession  be  ever  so 
small,  (t)  But  verbal  legacies  not  exceeding  £100  Scots  are 
sustained ;  and  even  where  they  are  granted  for  more  they 
are  ineffectual  only  as  to  the  excess  (WaUace  v.  Muir,  July 
9, 1629,  M.  1350).(ifc) 

(h)  Chant  v.  Murray,  Nov.  28,  1849,  12  D.  201.  This  is  altered  by 
18  Vict.  c.  23,  §  8,  and  the  executor  now  gets  nothing  in  that  chaiacter, 
but  holds  the  undisposed  of  surplus  for  the  benefit  of  the  next  of  kin, 
unless  he  is  himself  named  universal  legatee  {OlipharU  v.  Oliphanty  1626^ 
M.  3923). 

(t)  ^'  The  will  must  be  in  writing ;  it  must  be  completed  and  sub- 
scribed, mere  directions  to  make  a  will  being  of  no  e£fect  (see  the  case  of 
Monro  v.  CoutU,  July  3,  1813, 1  Dow  437).  But  see  Scott  v.  SceaUif 
Feb.  5, 1864,  2  Macph.  613 ;  Lowson  v.  Fordy  March  20,  1866,  4  Maqth. 
631.  A  holograph  will  is  effectual;  but  not  an  improbative  writing, 
except  where  the  improbative  writing  is  referred  to,  and,  as  it  were,  im- 
ported into  a  probative  deed  (see  b.  iii.  2,  9,  and  notes).  It  was  a 
common  opinion,  probably  founded  on  a  passage  in  Ersk.  Inst.  iiL  2,  83^ 
that  some  peciiliar  favour  was  to  be  given  to  testamentary  wiitingii 
though  not  quite  formal,  especially  if  executed  where  men  of  buaine« 
were  not  to  be  had.  But  the  cases  which  he  cites  being  those  of  holo- 
graph writings,  which  themselves  constitute  an  undoubted  exception,  do 
not  bear  out  the  doctrine.  And  in  JRankine  v.  Beid,  Feb.  7,  1849,  11  D. 
543,  where  an  attempt  was  made  to  support  a  codicil  which  was  neither 
holograph  nor  tested,  on  tlie  ground  of  tlie  fovour  to  be  shown  to  testa- 
mentary writings,  the  ])lea  was  disregarded,  and  effect  waa  denied  to  the 
codicil." — Mom. 

(k)  But  a  donatio  mortis  causd  to  a  larger  amount  may  be  made  by 
delivery  inter  vivos  (see  b.  iii.  t.  3,  §  37,  and  there  note  c).  And  a 
verbal  direction  to  an  executor  and  residuary  legatee,  proved  by  writ  or 
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3.  A  legacy  is  a  donation  by  the  deceased,  to  be-  paid  by  Legacy, 
the  executor  to  the  legatee.     It  may  be  granted  either  in  the 
testament  or  in  a  separate  writing.     Legacies  are  not  due  not  due  tiU 
till  the  grantor  s  death ;  and  consequently,  they  can  transmit  deaST'* 
no  right  to  the  executors  of  the  legatee  in  the  event  that  the        /g  gj 
grantor  survives  him.{l)      By  the  Roman  law,  if  one  be- 

oath,  is  sustained  as  a  trust  (Inst  1.  c. ;  Eannah  v.  G^Uhrie,  1738,  M. 
3837,  5  B.  S.  203,  Elch.  <*  Legacy,'*  5). 

(/)  Unless  the  legacy  be  devised  to  the  legatee  and  his  executors, 
when  the  executors  take  as  conditional  institutes  (Inst.  §  9,  cit,).  As  to 
the  rule  in  the  text,  see  Oraham  v.  Hope,  1807,  M.  App.  "Legacy,"  3 ; 
Oordon  v.  MUn^s  Trs.,  Feb.  3, 1859,  21  D.  377.  "Where  a  legacy  is 
given  to  one  in  liferent  and  another  in  fee,  the  existence  of  the  liferent 
does  not  suspend  the  vesting  of  the  fee.  The  right  of  each  vests  at  the 
death  of  tlie  testator.  Nor  is  the  case  different  when  the  deed  giving  QuestionB  of 
the  legacy  is  a  trust-deed  directing  the  trustees  to  give  a  liferent  to  one  ^®**"^* 
person  and  tlie  fee  to  another.  Legacies  are  pure  or  contingent.  A  pro- 
vision payable  on  an  event  which  may  or  may  not  happen,  such  as  the 
legatee  attaining  majority  or  being  married,  is  contingent,  and  there  can 
be  no  vesting  until  the  event  occurs  ;  while  a  provision  payable  on  the 
expiry  of  a  liferent  is  not  contingent,  because  the  period  of  payment, 
though  it  cannot  be  ascertained  beforehand,  must  arrive  (Fowlce  v. 
Duncan,  1770,  M.  8092  ;  Wallace  v.  Wallaces,  1807,  M.  App.  "  Clause," 
6).  It  has  been  questioned  whether  vesting  would  be  held  to  take  place 
as  at  the  testator's  death  if  the  bequest  were  not  in  favour  of  an  indi- 
vidual nominatim,  but  in  favour  of  a  class  of  persons.  But  in  Forbes  v. 
Luckie,  Jan.  26,  1838,  16  S.  374,  where  the  direction  was,  after  the 
death  of  the  testator's  daughter,  to  whom  he  gave  the  liferent,  to  pay 
the  residue  to  the  whole  children  of  her  body,  share  and  share  alike,  it 
was  held  that  *  the  fee  of  the  residue  was  not  prevented  from  vesting 
in  these  children  by  the  circumstance  that  the  bequest  of  residue  was 
conceived  in  favour  of  a  class  of  persons,  and  not  in  favoiir  of  certain 
individuals  nominatim^  (see  MaUhew  v.  Scott,  Feb.  21, 1844,  6  D.  718). 
Nor  does  it  make  any  difference  whether  the  liferent  be  given  to  one 
or  to  several  (CkUder  v.  IHckson,  June  4, 1842,  4  D.  1365);  or  to  several 
persons,  and  the  survivor  of  them  {Maancell  v.  Wylie,  May  25,  1837,  15 
S.  &  D.  1005).  In  the  cases  referred  to,  the  legacy  was  simply  given  to 
an  individual  nomiTuUim,  or  to  a  class,  on  the  death  of  a  liferenter,  with 
no  ulterior  destination.  But  vesting  will  be  suspended  till  the  period 
of  distribution  where  there  is  a  destination  or  destinations  over  to  other 
parties  than  the  legatee  first  named.  If  a  legacy  were  given  to  A  B, 
adding  the  words  in  the  event  of  his  surviving  the  liferentrix,  there  could 
be  no  doubt  that  no  right  to  the  legacy  would  vest  in  him  in  the  event 
of  his  predecease.    But  this  direct  and  express  declaration  of  intention 


534  OF  SUCCESSION  IN  MOVEABLES.  [B.  IIL 

Legatumrei     queathed  a  subject  knowing  that  it  was  not  his  own,  the 
a  leruE.  j^^.^  Hiust  either  have  purchased  it  for  the  legatee  or  paid 

^^^^  him  the  value  ;  for  otherwise  the  legacy  could  have  no 
effect.  Where  the  testator  rei  alienee  believed  the  subject 
to  belong  to  himself,  which  is  in  dvhio  to  be  presumed, 
neither  the  thing  nor  its  value  could  be  claimed;  because 
it  was  not  to  be  supposed  he  would  have  burdened  his 
heir  if  he  had  known  that  the  subject  had  belonjj^ed  to 
another  (§  4,  Inst,  de  legal,  2,  20).  These  rules  hold  also 
by  the  usage  of  Scotland  (Murray  v.  Rutherfurd^a  Exrs,, 
June  16,  1664,  M.  13,300 ;  Falconer  v.  DougaZ,  June  24, 
1664,  M.  13,301) ;  and  they  are  justly  extended  even  to 
legacies  of  subjects  which  truly  belonged  to  the  testator,  but 
Legacy  of  an  which  are  not  transmissible  by  testament.  Thus,  the  legacy 
heritable  bond,  ^f  ^^  heritable  bond  due  to  the  testator  himself,  which  he 
could  not  but  know  was  heritable,  and  consequently  not 
divisible  by  testament,(m)  falls  by  our  practice  under  the 
rule  of  legacies  rei  alienee  scienter  legatee  (Cranston  v. 
Brown,  Dec  2, 1674.  M.  8059 ;  Paterson  v.  SprevZs,  July  19, 
1745,  M.  3333);  because  the  reason  of  the  rule  is  equally 
applicable  to  both.     There  is  this  separate  ground  why  the 

is  not  usual  in  testaments  and  trust-deeds  ;  and  the  form  in  which  an 
interest  in  a  legacy  is  rendered  contingent  on  the  fiat's  survivance  of  the 
period  of  distribution  is  by  adding  to  the  destination  in  favour  of  the 
legatee  a  destination  to  another  party,  which  is  to  take  effect  in  the  event 
of  the  institute's  not  surviving  the  period  of  payment,  or  in  the  case  of 
legacies  to  a  plurality  of  persons,  by  taking  the  destination  to  these 
parties  and  the  survivor  of  them  (Mowbray  v.  Scmigall,  July  9, 1834, 12 
S.  911  ;  Newton  v.  Thomson,  Jan.  27, 1849,  6  D.  78 ;  Richardson  v.  Cfepe, 
March  8, 1850,  12  D.  805  ;  Walker  v.  Park,  Jan,  20,  1859,  21  D.  286 ; 
Richardson  v.  Donaldson's  Trs.,  July  20, 1860,  22  D.  1527,  rev.  Feb,  14, 
1862,  4  Macq.  314).  But  if,  after  the  expiry  of  a  liferent,  the  legacy  is 
to  be  paid  simply  to  a  party,  his  heirs,  and  oMignees,  this  is  not  regarded 
as  a  destination  over,  but  as  words  introduced  simply  to  prevent  the 
le^'acy  from  lapsing  in  the  event  of  the  legatee  predeceasing  the  testator ; 
and  instead  of  ])eing  regarded  as  a  proof  of  intention  to  suspend  the 
vesting,  it  is  considered  as  affording  a  strong  ])resnniption  that  vesting 
a  mortc  trsfat(>ri:<  was  intended  {Marchhanhs  v.  Brockh,,  Feb.  18,  1836, 
14  S.  r)21  ;  Cochrane  v.  Cochrane's  Exrs.,  Nov.  29,  1854,  17  D.  103).^— 
MoiR. 

{m)  This  is  no  longer  the  case  (31  ^z  32  Vict.  c.  101,  §  20). 
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legacy  of  an  heritable  bond  left  in  a  testament  in  which  the 
testators  heir  is  named  executor  and  universal  legatary 
cannot  be  questioned  by  the  executor,  viz.,  that  he  ought  not 
to  take  the  benefit  of  the  testament  as  executor,  and  at  the 
same  time,  in  the  character  of  heir,  decline  making  payment 
to  the  legatee  of  the  special  heritable  bond  bequeathed  to 
him  by  that  testament  Where  a  moveable  bond  is  be- 
queathed, for  which  the  testator  has  afterwards  taken  an 
heritable  security,  his  altering  the  nature  of  the  subject  im- 
ports a  revocation  of  the  legacy  (Edmonston  v.  Primrose, 
July  8, 1673,  M.  13,304). 

4.  Legacies,  where  they  are  general,  i.e.,  of  a  certain  sum  Generallegacy. 
of  money  indefinitely,  give  the  legatee  no  right  in  any  one      /^  ^2) 
debt  or  subject;   he  can  only  insist  in  a  personal  action 

against  the  executor  for  payment  out  of  the  testator's  eflfects. 
A  special  legacy,  i.e.,  of  a  particular  debt  due  to  the  deceased.  Special  legacy 
or  of  a  particular  subject  belonging  to  him,  is  of  the  nature  ^'^^*"''" 
of  an  assignation,  by  which  the  property  of  the  special  debt 
or  subject  vests,  upon  the  testators  death,  in  the  legatee 
who  can  therefore  directly  sue  the  debtor  or  possessor ;  yet 
as  no  legacy  can  be  claimed  till  the  debts  are  paid,  the 
executor  must  be  cited  in  such  process,  that  it  may  be  known 
w^hether  there  are  free  effects  suflBcient  for  answering  the 
legacy.     Where  there  is  not  enough  for  payment  of  all  the  and  ii  not  sub- 
legacies,  each  of  the  general  legatees  must  suflFer  a  propor-  j^nt^m*^" 
tional   abatement.      But  a  special  legatee  gets  his  legacy  ^^fi*^®"*"®"- 
entire,  though  there  should  be  nothing  over  for  payment  of 
the  rest ;  and,  on  the  contrary,  he  has  no  claim  if  the  debt  or 
subject  bequeathed  should  perish,  whatever  the  extent  of  the 
free  executry  may  be. 

5.  Minors  after  puberty  can  test  without  their  curators j^^VT^o^j^n  test? 
wives  without  their  husbands ;  and  persons  interdicted  with-       .-«  .«. 
out  their  interdictors ;   but  bastards  cannot  test  except  in 

the  cases  afterwards  set  forth  (iii.  10.  3).  As  a  certain  share 
of  the  goods  falling  under  the  communion  that  is  conse- 
quent on  marriage,  belongs,  upon  the  husband's  decease,  to 
his  widow,  jure  relictce,  and  a  certain  share  to  the  children, 
called  the  legitim,  portion  natural,  or  bairn's  part  of  gear, 
one  who  has  a  wife  or  children,  though  he  be  the  absolute 
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One  cannot 
alien  in  leeto, 
or  teat  in  pre- 
judice of  the 
relict  or  the 
legitim. 


Division  of  a 
tettament  in 
case  of  a  widow 
or  children ; 

(18.  19,  21) 


administrator  of  all  these  goods  during  his  life,  and  ooDse- 
quently  may  alien  them  by  a  deed  inter  vivos  in  liege  paudie, 
even  gratuitously  if  no  fraudulent  intention  to  disappoint 
the  wife  or  children  shall  appear  (i.  6,  §  7),  yet  cannot  im- 
pair their  shares  gratuitously  on  deathbed  (see  DirL  Doabt8» 
voce  "  Legitima  Liberorum) ;"  nor  can  he  dispose  of  his  move- 
ables to  their  prejudice  by  testament,  though  it  should  be 
made  in  liege  poustie ;  since  testaments  do  not  operate  till 
the  death  of  the  testator,  at  which  period  the  division  of  the 
goods  in  communion  have  their  full  eflfect  in  favour  of  the 
widow  and  children. 

6.  If  a  person  deceased  leaves  a  widow  but  no  child,  his 
testament,  or,  in  other  words,  the  goods  in  communion, 
divide  in  two ;  one-half  goes  to  the  widow,  the  other  is  the 
dead's  part  (i.e.,  the  absolute  property  of  the  deceased),  <m 
which  he  can  test,  and  which  falls  to  his  next  of  kin  if  he 
dies  intestate.  Where  he  leaves  children,  one  or  more,  but 
no  widow,  the  children  get  one-half  as  their  legitim;  the 
other  half  is  the  dead's  part,  which  falls  also  to  the  children 
if  the  father  has  not  tested  upon  it(n)    If  he  leaves  both 


Discharge  of 
jxiz  rdkUv. 


(n)  The  division  is  also  bipartite  if  the  wife  has  renounced  her  jui 
rtlida  during  her  husband! 8  life.  "  The  jus  relicta  in  the  general  case  is 
not  barred  by  the  acceptance  of  a  special  provision,  except  that  be  given 
expressly  as  in  lieu  and  full  of  the  legal  right  (Howden  v.  CWc^ton^  May 
18,  1821,  1  S.  18  ;  M*Laren  on  Wills  and  Siicc.,  L  135).  But  even  with- 
ont  an  express  declaration  that  the  provision  shall  be  accepted  as  in  lieu 
of  jus  relictce,  a  widow's  claim  may  be  barred  ;  as  where  she  accepts  a 
general  liferent  of  the  whole  estate  of  the  husband,  heritable  and  move- 
able (BiddeU  v.  DalUmj  1781,  M.  6457).  In  Th(mison  v.  Smith  (Dec  8, 
1849,  12  D.  282),  Lord  MoncreifF  appeared  to  consider  the  point  it 
still  debateable ;  but  as  a  liferent  provision  of  the  whole  estate  must 
include  a  liferent  of  what  otherwise  would  have  been  jus  rdieke^  it 
would  seem  that  the  widow  could  not  disappoint  this  general  settlement 
by  taking  the  liferent  provision  and  at  the  same  time  claiming  a  portion 
of  the  fund  which  produced  the  liferent.  If  the  liusband  executes  a 
total  settlement  of  liis  estate,  and  gives  a  provision  to  the  widow,  she 
cannot,  anv  more  than  the  children,  disturl)  tlie  ''eneral  convevance  bv 
chiiminL,'  her  le^^'al  pr«)vi.sion  while  she  at  the  same  time  demamls  the 
conventional  ])rovision  in  hur  favour.  All  <li.<(:har^'es  granted  liy  a  wife 
will  be  rigorously  construed  (see  Ktith  v.  AV<7/i's  Trx.,  July  17,  18r)7,  V.) 
D.  lO-Uh." — MoiK.     The  acceptance  after  the  dissolution  of  the  marriage 
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widow  and  children,  the  division  is  tripartite ;  the  wife  takes 
one-third  by  herself;  another  falls  as  legitim  to  the  children, 
equally  among  them,  or  even  to  an  only  child,  though  he 
should  succeed  to  the  heritage  (Trotter  v.  Rochead,  Jan.  12, 
1681,  M.  2375);  the  remaining  third  is  the  dead's  part  Where 
the  wife  predeceases  without  children,  one-half  is  retained  in  case  of  the 
by  the  husband,  the  other  falls  to  her  next  of  kin.(o)  Where  deoJ^r 
she  leaves  children,  the  division  ought  also  to  be  bipartite, 
by  the  common  rules  of  society,  since  no  legitim  is  truly  due 
on  a  mother's  death  ;  yet  it  is  in  practice  tripartite ;  two- 
thirds  remain  with  the  surviving  father,  as  if  one-third  were 
due  to  him  propria  nomine,  and  another  as  administrator  of 
the  legitim  for  his  children ;  the  remaining  third,  being  the 
wife  8  share,  goes  to  her  children,  whether  of  that  or  any 
former  marriage,  for  they  are  all  equally  her  next  of  kin.(o) 

7.  Before  a  testament  can  be  divided,(^)  the  debts  owing  WTiat  debts  af- 
by  the  deceased  are  to  be  deducted ;  for  all  executry  must  exwut^T  ^  * 
be  free.     As  the  husband  has  the  full  power  of  burdening         ^22) 
the  goods  in  communion,  his  debts(9)  affect  the  whole,  and 
so  lessen  the  legitim  and  the  share  of  the  relict,  as  well  as 
the  dead's  part.    His  funeral  charges,  and  the  mournings  and 
alimony  due  to  the  widow,  are  considered  as  his  proper  debts 
{Moncrieff  v.  Monipenny,  June  20,  1713,  M.  3945);  but  and  what  affect 
the  legacies,  or  other  gratuitous  rights  granted  by  him  on  ^^*  e  ea  s 

of  a  testamentary  provision  in  lieu  of  jus  relictas  operates,  like  the  accept- 
ance of  a  provision  by  a  child  in  lieu  of  legitim  after  the  parent's  death 
(see  infra,  §  9),  to  increase  the  fund  charged  with  the  provision,  and  has 
no  effect  on  the  legitim  {Fisher  v,  Dixon,  June  16, 1840,  2  D.  1121 ;  July 
6, 1841, 3  D.  1181,  aff.  April  6,  1843,  2  Bell's  App.  63  ;  Campbdl's  Trs. 
V.  Campbell,  July  15,  1862,  24  D.  1321,  overruling  Andretos  v.  Saxwn, 
March  2,  1836,  14  S.  589). 

(0)  On  a  wife's  predecease  her  representatives  have  now  no  right  to 
any  share  of  the  goods  in  communion,  and  these  goods  are  not  affected 
by  any  legacy  or  testamentary  disposition  made  by  her  (18  Vict  c  23, 

§  6). 

(p)  This  ordinary  expression  for  the  division  of  the  goods  in  com- 
munion is  improper  (Inst  t  iiL  9,  §  19),  and  has  gone  into  disuse. 

(q)  Including  provisions  to  the  wife  by  marriage-contract,  in  regard 
to  which  she  has  been  invested  with  a  proper  right  of  credit  (Inst  L  c  ; 
see  above,  b.  iii.  t  viii.  §§  17,  18),  and  including  also  provinons  to 
children  (b.  iii.  t  ix.  §  22). 

2  N 
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deathbed  affect  only  the  dead's  part.  Bonds  bearing  in- 
terest due  by  the  deceased  cannot  diminish  the  relict's  share; 
because  such  bonds,  when  due  to  the  deceased,  do  not  in- 
crease it  (1661,  c.  32).  The  funeral  charges  of  the  wife  pre- 
deceasing fall  wholly  on  her  executors  who  have  right  to  her 
8hare.(r)  Where  the  deceased  leaves  no  family,  neither 
husband,  wife,  nor  child,  the  testament  suffers  no  division, 
but  all  is  the  dead's  part. 
What  children       8.  The  whole  issuo  of  the  husband,  not  only  by  that 

are  entitled  to  .  i-i.  j-       iji.t.'jii.i.xv  ^ 

the  legitim.      mamage  which  was  dissolved  by  his  death,  but  by  any  former 

^ij^        marriage,  have  an  equal  interest  in  the  l^tim;  otherwise 

the  children  of  the  first  marriage  would  be  cut  out,  as  they 

could  not  claim  the  legitim  during  their  fietther  s  life.     Bat 

no  legitim  is  due — (1.)  Upon  the  death  of  a  mother.     (2.) 

Neither  is  it  due  to  grandchildren  upon  the  death  of  a  grand- 

&ther;  perhaps  because  the  immediate  father  is  presumed 

to  have  renounced  that  right  before  his  death  upon  receiving 

his  just  share  of  the  effects  of  the  deceased(«)     Nor  (3.)  to 

children  forisfamiliated — i.c.,  to  such  as,  by  having  renounced 

the  legitim,  are  no  longer  considered  as  in  fa/mUid,  and  so 

are  excluded  from  any  farther  share  of  the  moveable  estate 

than  they  have  already  received 

i^jj^cifttion         9.  As  the  right  of  legitim  is  strongly  founded  in  nature^ 

how  inferred ;'  the  renunciation  of  it  is  not  to  be  inferred  by  implica> 

(23)         tion ;  neither  by  the  child's  carrying  on  an  employment  by 

himself,  nor  by  his  marriage,  nor  even  by  his  accepting  a 

provision  from  his  father,  unless  it  specially  bear  to  be  in 

satisfaction  of  the  legitim.(Q     Benimciation  by  a  child  of 

(r)  See  §  6,  note  (o). 

(«)  "This  reasoning  is  unsound  ;  for  if  the  child  survive  his  £ather  tht 
legitim  vests  in  him  without  confirmation,  and  transmits  to  his  next  of 
kin.  It  is  only  in  the  case  of  the  child's  predecease  that  the  role  of  the 
text  applies,"  where  no  presumption  of  renunciation  can  arise  from  "  the 
immediate  father  not  claiming  it."  See  Inst.  1.  c.  and  Lord  Ivory's 
note  (No.  598). 

(t)  "  But  as  one,  while  he  has  neither  wife  nor  child,  has  absolute 
power  over  his  wlu^le  estate,  he  may  by  marriage-contract  settle  provisions 
on  his  younger  children  to  be  procreated  of  the  marriage,  in  satisfaction 
of  legitim,  which,  though  never  accepted  of  by  them,  will  eti'ectually 
exclude  tlieir  right  to  it ;"  Inst.  1.  c.  (see  Brcadalhane's  Trs.  v.  M.  Chandoiy 
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his  claim  of  legitim  has  the  same  effect  as  his  death,  initeeffecta. 
favour  of  the  other  children  entitled  thereto ;  and,  conse- 
quently, the  share  of  the  renouncer  divides  amongst  the 
rest  ;(u)  but  he  does  not  thereby  lose  his  right  to  the  dead's 
part  if  he  does  not  also  renounce  his  share  in  the  father's 
executry  (see  Campbell  v.  Campbell,  1738,  M.  9265).  Nay, 
his  renunciation  of  the  legitim,  where  he  is  the  only  younger 
child,  has  the  effect  to  convert  the  whole  subject  thereof 
into  dead's  part,  which  will,  therefore,  fall  to  the  renouncer 
himself  as  next  of  kin,  if  the  heir  be  not  willing  to  collate 
the  heritage  with  him  (Martin  v.  Agnew,  1749,  M.  8167.(t;) 

Jan.  20,  1836, 14  S.  309,  Aug.  16, 1836, 2  S.  &  WL,  377 ;  Keith  v.  Keith's 
Trs.,  July  17,  1857,  19  D.  1040).  "  An  antenuptial  contract  of  marriage 
has  the  effect  of  constructively  discharging  the  claim  of  legitim,  if  it  con- 
veys the  univenitaa  of  the  moveable  succession  to  the  children,  subject 
to  a  power  of  division  in  the  parents  {Home  v.  Watson,  1757,  5  B.S.  330) ; 
or  to  the  wife  in  liferent  and  the  children  in  fee,  as  in  the  case  of  Fisher 
V.  Fishef's  Trs,  (Dec  5,  1860,  13  D.  245),  where  the  claim  of  the  younger 
children  to  legitim  on  their  father's  death  was  held  barred  in  a  question 
with  the  surviving  widow." — Mom. 

{u)  Lashley  v.  Hogg,  1792, 3  Pat  247 ;  Fisher  v.  Diocon,  June  16, 1840, 
2  D.  1121,  aff.  April  6,  1843,  2  Bell's  App.  63.  The  principle  estab- 
lished by  these  cases  is  thus  stated  by  Lord  Colonsay: — "When  the 
father  by  transaction  in  his  lifetime  extinguishes  the  claim  for  legitim 
which  the  child  in  the  event  of  survivance  has  been  entitled  to  make 
against  the  succession,  the  effect  of  that  transaction  is  to  relieve  the  suc- 
cession from  the  eventual  claim  of  that  child,  just  as  if  the  child  had 
died  or  been  forisfamiliated.  That  relief  to  the  succession  is  what  the 
father  acquires  by  the  transaction.  But  the  succession  so  relieved  be- 
comes, on  the  death  of  the  father,  subject  to  the  operation  of  the  law, 
and  must  undergo  the  division  which  the  law  has  appointed  in  regard  to 
the  moveable  succession  of  every  man.  Whereas,  when  no  transaction 
binding  on  the  child  has  taken  place  during  the  father's  lifetime,  and 
when,  by  the  father^s  death,  the  right  to  legitim  has  opened  to  and  become 
fully  vested  in  the  child,  and  such  child  agrees  to  take  in  lieu  thereof  a 
provision  which  the  father  had  put  in  his  option,  that  is  a  transaction 
not  with  the  father,  but  with  his  representatives,  who  in  that  way  satisfy 
the  claim,  and  are  entitled  to  the  benefit  of  the  rehef  so  obtained  (L, 
Panmure  v.  Crokat,  Feb.  29, 1856, 18  D.  703)."— MoiB.  See  also  Buchanan 
v.  Buchanan*s  Trs,,  March  7,  1876,  3  R.  556  ;  Douglas  v.  Douglas,  Nov. 
8,  1876,  4  R.  105  ;  Jack's  Trs.  v.  Marshall,  Jan.  21,  1879,  6  R  543. 

(v)  "  Supposing  that  there  is  neither  a  direct  discharge  of  l^tim  by  implied 

antenuptial  provision,  nor  a  discharge  subsequently  granted,  the  claim  diM^aige  of 

legitiiiia 
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Oollation 
among  the 
younger 
children, 

(24.25) 


in  what  caseK 
excluded. 


10.  For  preserving  an  equality  among  all  the  children 
who  continue  entitled  to  the  legitim  we  have  adopted  the 
Roman  doctrine  of  coUcdio  bonarv/m,  whereby  the  child  who 
has  got  a  provision  from  his  father  is  obliged  to  collate  it 
with  the  others,  and  impute  it  towards  his  own  share  of  the 
legitim ;  but  if,  from  the  deed  of  provision,  the  fieither  shall 
appear  to  have  intended  it  as  a  proedpuuTn  to  the  child, 
oollation  is  excluded.  This  intention  was  presumed  from  a 
clause  that  the  child  was  to  continue  a  baim  in  the  house 
{Beg  V.  Lapraik  Nov.  18, 1737,  ML  12,851  and  2379).(ti^)  A 
child  is  not  bound  to  collate  a  heritable  subject  provided  to 


may  yet  be  barred  in  other  ways.  If  a  faiher  executes  a  general  settle- 
ment  of  his  whole  moveable  estate  in  favour  of  trustees  or  others,  con- 
taining a  certain  provision  in  favour  of  a  child  who  might  otherwise  have 
claimed  l^tim,  and  that  child  accepts  the  provision  so  made,  he  cannot 
also  claim  legitim.  For  the  general  dlBposition  is  a  dispoaition  of  the 
legitim  fund  as  well  as  of  the  whole  residue  of  the  deceased's  estate ;  and 
as  the  bequest  to  the  legatee  was  given  on  the  footing  that  all  the  move- 
able estate  was  effectually  carried  for  the  purpose  of  the  testament,  he 
cannot  claim  the  benefit  of  the  legacy  while  he  carries  off  as  legitim  a 
large  portion  of  the  fund  out  of  which  the  legacies  were  to  he  payable. 
And  the  same  rule  holds  whether  the  testamentary  deeds  are  one  or 
many,  for  all  are  to  be  read  together  as  constituting  one  settlement  {Bread' 
<dban^8  Trs,  v.  M.  Chandosy  March  5,  1840,  2  D.  731,  aff;  Aug.  16, 1846, 
2  S.  &  M*L.  377).  If  the  settlement  be  only  a  partud  and  not  a  total  one^ 
the  acceptance  of  a  legacy  or  special  provision  does  not  exclude  the 
l^;atee  from  claiming  legitim  (see  L.  Qlenlee  in  Collier  v.  Collier^  July  6, 
1833, 11 S.  913).  Suppose  a  person  in  whose  favour  a  provision  has  been 
made  by  settlement  repudiates  the  settlement,  and  betakes  himself  to  hk 
legal  right,  what  becomes  of  the  provision  itself?  (1.)  If  a  providon  be 
given  to  a  person  in  liferent^  and  to  lus  children  in  fee,  and  he  repudiates 
and  claims  his  legitim,  his  repudiation  will  not  deprive  the  chUdien  of 
their  right  in  fee  (Eioen  v.  WaUy  July  15,  1828,  6  S.  1125  ;  Fidm  v. 
Dixon,  Nov.  24,  1831,  10  S.  55,  affl  6  W.  &  S.  431).  (2.)  Where,  in 
consequence  of  the  repudiation  a  certain  portion  of  the  succession  is  set 
free,  the  benefit  of  this  succession  enures  to  the  residuaiy  legatees,  or  to 
the  heirs  of  the  settler  (Breadalbane^s  Trs.  v.  Lady  E.  Pringl^  Jan.  15, 
1841,  3  D.  357)."— Mom. 

{w)  This  ia  said  in  lust.  1.  c.  to  be  but  a  slight  evidence  of  the  father's 
purpose  that  the  child  is  not  to  collate,  "  for  collation  is  admitted  only 
among  those  who  are  entitled  to  a  legitim."  It  seems  tliat  a  child  cannot 
be  obliged  to  collate  a  provision  made  by  the  father  on  deathbed,  which 
does  not  diminish  the  legitim  fund  (Inst.  1.  c). 
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him  because  the  legitim  is  not  impaired  by  such  provision 
(D.  Bucdeugh  v.  E.  TweeddaZe,  Feb.  14, 1677,  M.  2369).  As 
this  collation  takes  place  only  in  questions  among  children 
who  are  entitled  to  the  legitim,  the  relict  is  not  bound  to  col- 
late donations  given  her  by  her  husband  in  order  to  increase 
the  legitim;  and,  on  the  other  part,  the  children  are  not  obliged 
to  collate  their  provision  in  order  to  increase  her  shara(ar) 

11.  As  an  heir  in  heritage  must  complete  his  titles  by  Confinuation. 
entry,  so  an  executor  is  not  vested  in  the  right  of  the  move-       (27-29) 
able  estate  of  the  deceased  without  confirmation ;  which 
therefore  is  called  by  some  lav^yers,  though  improperly,  the 

adUio  hcereditdtis  in  mobUibua.  Confirmation  is  a  sentence 
of  the  Commissary  or  Bishop's  Court,  empowering  an  exe- 
cutor, one  or  more,  upon  making  inventory  of  the  moveables 
pertaining  to  the  deceased,  to  recover,  possess,  and  admin- 
ister them,  either  in  behalf  of  themselves  or  of  others  inter- 
ested therein.  The  bishop  was  in  all  confirmations  entitled 
to  the  twentieth  part  of  the  moveables,  called  the  quot  of 
the  testament,  which  was  anciently  computed  without  de- 
duction of  debts.  Quots  were  first  prohibited  during  the  Q^ot  of 
usurpation  by  1641,  c.  61,  which  Act  was  revived  by  1661,  a 
28.  They  were  soon  thereafter  restored  (1669,  c.  19),  with 
this  restriction,  that  they  should  be  paid  out  of  the  free  gear, 
deductia  debitis;  and  now  they  are  again  prohibited  (1701, 
c.  14),  without  prejudice  to  the  dues  of  court  payable  at  con- 
firmation.(y)  Testaments  must  be  confirmed  in  the  com-  Before  what 
missariot  where  the  deceased  had  his  principal  dwelling-  must  the 
house  at  his  death  {Commisaariea  of  Edinburgh  v.  E,  ^I^^cU  ^^' 
Pavmure,  Feb.  7,  1672,  M.  4847).  If  he  had  no  fixed 
residence,  or  died  in  a  foreign  country,  the  confirmation  must 
be  at  Edinburgh,  as  the  cojmnune  forum;  but  if  he  went 
abroad  with  an  intention  to  return,  the  commissariot  within 
which  he  resided  before  he  left  Scotland  is  the  only  proper 
court  (1426,  c.  89). 

12.  Confirmation  proceeds  upon  an  edict  which  is  affixed  Form  of  oon- 

.    flnoAtion. 

(x)  M.  of  BreadaJhane  v.  M.  Chandosy  14  S.  309,  Aug.  16,  1836,  2  &       (31,  32) 
&  M*L.  377 ;  Keith  v.  Keiih's  Trs.,  July  17,  1867,  19  D.  1040. 

(y)  All  compositioiiB  in  respect  of  confinnation  were  abolished  by  4 
Geo.  IV.  c.  97,  §  1. 
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on  the  door  of  the  parish  church  where  the  deceased  dwelt^ 
and  serves  to  intimate  to  all  concerned  the  day  of  confinna- 
tion,  which  must  be  nine  days  at  least  after  publishing  the 
Oonfinnation   edict.  (0)    In  a  competition  for  the  office  of  executor,  the  com- 
tesiamentii^;  missary  prefers,  prvmo  loco,  the  person  named  to  it  by  the 
.^.        deceased  himself,  whose  nomination  he  ratifies  or  confimu^ 
without  any  previous  decemiture ;  this  is  called  the  confinnar 
tion  of  a  testament  testamentary.    In  default  of  an  executor 
named  by  the  deceased,  universal  disponees  are,  by  the  pre- 
sent practice,  preferred  (E.  Cra/wford  v.  Ure,  1766,  M.  3818); 
after  them  the  next  of  kin,  then  the  relict,  then  creditors, 
of  ft  testament- ^^^  lastly,  special  legatees.     All  these  must  be  decerned 
dfttive.  executors   by  a  sentence  called  a  decree-dative  ;    and   if 

afterwards  they  incline  to  confirm,  the  commissaiy  autho- 
rises them  to  administer,  upon  their  making  inventory,  and 
giving  security  to  make  the  subject  thereof  forthcoming  to 
all  having  interest;  which  is  called  the  confirmation  of  a 
testament-dative. 
Oonfirmfttion  IS.  Executors  were  by  our  ancient  practice  obliged  to 

Sv^^^^*^  confirm  the  whole  moveable  estate  of  the  deceased,  and  for 
.gov  that  end  it  behoved  them  to  give  up  the  inventory  on  oath 
(Cr.  348,  §  2 ;  Hope,  Min.  Pr.  p.  26) ;  and  if  any  new  subject 
came  afterwards  to  their  knowledge,  they  were  allowed  to 
add  it  to  the  principal  testament ;  but  now  the  commissaries 
must  admit  whatever  inventories  are  offered  (Brodies  v. 

(2)  The  mode  of  obtaining  confirmation,  which  now  falls  within  the 
joriBdiction  of  the  Bheriffs  of  counties,  on  whom  the  office  of  commiaBaiy 
is  devolved,  is  regulated  by  21  &  22  Vict  c  66.  It  is  provided  "  by  §§ 
9  &  12  that  where  the  deceased  dies  domiciled  in  Scotland,  and  has  in 
addition  to  property  there  property  also  in  England,  and  which  can  only 
be  taken  up  by  obtaining  probate  or  letters  of  administration  in  England, 
the  Scotch  confirmation,  when  produced  in  the  English  Court  of  Fn>- 
bate,  shall  be  sealed  with  the  seal  of  the  Court,  and  shall  thereafter  haTS 
the  like  force  and  effect  as  if  a  probate  or  letters  of  administration,  as 
the  case  may  he,  had  been  granted  by  the  said  Court  of  Probate.  There 
is  a  similar  provision  in  regard  to  a  Scotch  confirmation  produced  in  the 
Court  of  Probate  of  Dublin  (§  13).  If  probates  or  confirmations  have 
been  taken  out  in  conformity  with  the  directions  of  the  statute,  it  is 
declared  by  23  Vict.  c.  30,  that  all  persons  paying  to  the  executor  on  the 
faith  of  such  probates  and  confirmations  are  protected,  not>vithstanding 
any  defect  or  circumstance  whatever  affecting  their  validity." — MoiB. 
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Stephen,  1753,  M.  3911).(a)     Where  no  person  applied  foroeneial 
the  office,  the  bishop,  that  he  might  be  secured  of  his  quot, i^  tooonfiS, 
could  by  our  former  practice  charge  all  having  interest  to  ^^5™!*^**^ 
confirm  upon  general  letters  of  homing;  and  if  there  was 
no  appearance,  he  preferred  to  the  office  his  own  procurator- 
fiscal,  who  was  thereby  entitled  to  the  whole  dead's  part,  till 
one  having  an  interest  claimed  the  office,  who  was,  of  course, 
decerned  executor-surrogate — i.e.,  executor  in  his  room ;  but 
all  charges  to  confirm  are  now  prohibited,  except  at  the  suit 
of  the  widow,  children,  or  others  having  interest,  by  1690, 
c.  26. 

14  A  creditor  whose  debtor's  testament  is  already  con- The  creditor  of 
firmed  may  sue  the  executor,  who  holds  the  office  for  all  may  cite  the 
concerned,  to  make  payment  of  his  debt.    Where  there  is^^^^J^eif 
no  confirmation,  he  himself  may  apply  for  the  office,  andcoi^fi"*' 
confirm  as  executor-creditor,  which  entitles  him  to  sue  for        (34) 
and  receive  the   subject  confirmed   for  his   own   payment. 
And  where   one   applies  for  a  confirmation    as    executor- 
creditor,  every  co-creditor  may  apply  to  be  conjoined  with 
him  in  the  office.     As  this  kind  of  confirmation  is  simply  a 
form  of  diligence,  creditors  are  (by  Act  S.,  Nov.  14,  1679) 
exempted  from  the  necessity  of  confirming  more  than  the 
amount  of  their  debts.(6) 

16.  A  creditor  whose  debt  has  not  been  constituted,  or  A  creditor  in  a 
his  claim  not  closed  by  decree  during  the  life  of  his  debtor,  tutedmay ' 

charge  the 

■ next  of  Idn  to 

confirm, 
(a)  An  executor  must  confirm  the  whole  moveable  estate  of  the 

deceased  known  at  the  time  upon  oath  (4  Geo.  IV.  c.  98,  §  3) ;  and  the  ^    ' 

confirmation  of  executors-creditors  is  limited  to  the  amount  of  their 
debt,  and  the  sum  confirmed  to  which  they  make  oath  {ib,  §  4).  Provi- 
sion is  made  for  an  additional  inventory  of  estate  afterwards  discovered 
(t6.,  and  16  &  17  Vict.  c.  59,  §  8 ;  see  as  to  procedure  in  regard  to  in- 
ventories the  Revenue  Statutes,  44  Geo.  III.  c.  48,  §  23,  48  Qeo.  III.  c. 
149,  §  38). 

(6)  An  executor-creditor  intromitting  with  more  than  the  amount  of 
his  debt  is  bound  to  use  diligence  (Inst.  L  c).  The  confirmation  of  the 
executor-creditor  is  merely  a  diligence,  leaving  the  radical  interest  in  the 
fund  still  liable  to  be  attached  by  the  confirmations  of  other  creditors  (see 
Smiih's  Ttb.  v.  Qrard,  June  27,  1862,  24  D.  1142).  The  conjunction  of 
other  creditors  in  the  confirmation  is  competent  even  after  decree 
(  WiXlUon  V.  »mai%  Dec.  17, 1840,  3  D.  273). 
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tbe  fint  ex- 
ecutor inu»t  be 


•Incendiblo  I 
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has  no  title  to  demand  directly  the  office  of  executor  g«rf 
creditor ;  but  he  may  charge  the  next  of  kin  who  stands  off 
to  confirm,  who  must  either  renounce  within  twenty  days 
after  the  charge,  or  be  liable  for  the  debt ;  and  if  the  next 
of  kin  renounces,  the  pursuer  may  constitute  his  debt,  and 
obtiun  a  decree  cognitionw  causd  against  the  fnxreditot 
jacena  of  tbe  moveables,  upon  which  he  may  confinn,  as 
executor-creditor  to  the  deceased  (1695,  c.  41).  Where 
ono  is  creditor,  not  to  the  deceased,  but  to  the  next  of  kin, 
who  stands  off  from  confirming,  he  may,  by  tbe  same 
statute,  affect  the  moveables  of  tbe  deceased,  either  by 
requiring  the  procurator-fiscal  to  confirm  and  assign  to  him, 
or  by  obtaining  himself  decerned  executor-dative  to  tlie 
deceased,  as  if  he  were  creditor  to  him  and  not  to  his  nejt 
of  kin.(c) 

16.  Where  an  executor  has  either  omitted  to  give  up  aay 
of  the  effects  belonging  to  the  deceased  in  inventory,  or  has 
estimated  them  below  their  just  \'alue,  there  b  place  for  a 
new  confirmation  ad  omiesa  vel  male  appretiata,  at  the  suit 
of  any  having  interest.  The  estimate  put  on  the  executiy 
goods  by  the  deceased  himself,  however  low,  must  stand 
good  as  to  the  dead's  part,  over  which  he  has  full  power. 
In  this  confirmation  the  executor  in  the  principal  testament 
must  he  cited,  because  it  has  the  effect  to  exclude  him  from 
a  part  of  the  administration  to  which  his  office  entities  him; 
and  if  it  appears  that  he  has  not  omitted  or  undervalued  any 
Hubject  dolose,  the  commissary,  in  place  of  naming  a  new 
executor,  will  ordain  the  subjects  omitted,  or  the  diSerenoe 
between  the  estimations  in  the  principal  testament  and  the 
true  values,  to  be  added  thereto ;  but  if  dole  shall  be  pre- 
sumed, the  whole  subject  of  the  testament  ad  OTnisaa  vd 
male  appretiata  will  be  carried  to  bim  who  confirms  it,  to 
tbe  exclusion  of  the  executor  in  the  principal  testament 
{Robertson  v.  Robertson.  Feb.  IG,  1703,  M.  341)H). 

17.  Executry,  being  an  office,  is  not  descendible  to  heirs ; 


(c)  If  the  next  of  kin  fail  to  renounce,  he  may  r< 
brought  against  him  as  a  vitioiia  intromitter  in  terms  of  the  statute  cited, 
bat  he  will  he  liable  for  eipenaea  of  process  incurred  throagh  his  foilore 
timeously  to  renounce  {Davidim  v.  Clark,  Dec  13, 1867,  6  Macph.  161). 
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where,  therefore,  there  is  but  one  executor,  the  office  dies 
with  himself;  if  there  are  two  or  more  it  accrues  to  the 
survivors.  Where  all  the  executors  happened  to  die  while  Ezeoaton 
any  part  of  the  testament  remained  not  executed — i,e.,  before  '**^**^ 
they  had  obtained  possession,  payment,  decree,  or  new 
security  for  the  debts  in  their  own  name — an  executor  might, 
by  our  former  practice,  have  been  named  ad  rum  executa; 
but  now,  for  near  a  century,  confirmations  ad  rum  executa 
have  been  seldom  used;  for  wherever  a  testament  is  con- 
firmed for  the  executor's  own  behoof — e.gr.,  by  the  next  of  kin 
—or  by  an  executor-creditor  for  his  own  payment,  such  con- 
firmation is  adjudged  to  have  the  effect  of  an  assignation  or 
procuratory  in  rem  aiuami,  whereby  the  full  right  of  the  sub- 
jects confirmed,  and,  consequently,  that  of  execution,  is 
transmitted  to  the  representatives  of  the  persons  confirming 
(Bells  V.  WUkie,  Feb.  12, 1662,  M.  9250 ;  MUcheU  v.  Mitchell, 
June  23, 1737,  M.  3900). 

18.  The  legitim  and  relict's  share,  because  they  are  rights  Le^tim  and 
arising  ex  lege  in  consequence  of  the  communion  of  goods,  tnmsmi^iirtth- 
and  of  the  natural  obligation  upon  fathers  to  give  a  certain  ^^n*^"^*^™^" 
portion  of  their  estates  to  their  issue,  operate  ipso  jure,  upon 
the  father's  death,  in  favour  of  the  relict  and  children ;  and 
consequently  pass  from  them,  though  they  should  die  before 
confirmation,  to  their  next  of  kin;  whereas  the  dead's  part, The dead*8 part 
which  falls  to  the  children  or  other  next  of  kin  in  the  way  ^^  ^^^' 
of  succession,  remains,  if  they  should  die  before  confirming, 
in  bonis  of  the  first  deceased ;  and  so  does  not  descend  to 
their  next  of  kin,  but  may  be  confirmed  by  the  person  who 
at  the  time  of  confirmation  is  the  next  of  kin  to  the  first 
deceased.((Z)     Special  assignations,  though  neither  intimated  SpcMsial  assig- 
nor made  public  during  the  life  of  the  grantor,  carry  to  the  legacies  need 

not  be  con- 
— firmed. 

(d)  Formerly  confirmation  was  not  only  requisite  to  give  an  active 
title  to  the  executor,  but  to  vest  the  right  in  cases  of  intestate  succession 
in  the  next  of  kin.  But  by  4  Qeo.  IV.  c.  98,  it  is  enacted,  that  from  and 
after  19th  July,  1823,  in  all  cases  of  intestacy  the  succession  thus  vests 
in  the  next  of  kin  without  confirmation ;  so  it  passes,  not  merely  to  their 
next  of  kin,  but  to  their  assignees  and  creditors  (Smith  v.  HiomaSy  Feb.  9, 
1830,  8  S.  460;  Frith  v.  Buchanan,  March  3,  1837,  15  S.  729  ;  Mein  v. 
M'Call,  June  7,  1844,  6  D.  1112). 
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aangnee  the  full  right  of  the  subjects  assigned,  without  ood- 

firmation  (1690,  c.  26).     Special  legacies  are  really  asaigna- 

tions,  and  ao  fall  under  this  statute  (Gordon  v.   Campbell. 

Powuiouot    1729,  M.  14,384).     The  next  of  kin,  by  the  bare  possession  of 

•qui  to  ONI-    ^^^  ip«ct  corpon-a  of  moveables,  acquires  the  property  thuno^ 

"™''*°^        without    confinnatioD,   and   transmit*!    it   to   his    ezecuttxs 

(JfocwAtrter  v.  Millar,  Nov.  14,  1744,  M.  143&). 

19.  The  confirmation  of  any  one  subject  by  the  nest  of 
n  kin,  a»  it  proves  hta  right  of  blood,  has  been  by  our  later 
decisions  adjudged  to  carry  the  whole  executry  out  of  the 
testament  of  the  deceased,  even  what  was  omitted,  sikI  to 
transmit  all   to   hig   own   executors   (Exrs.   of  Murray  t. 
Murray,  Jan.  23,  1745,  M.  3902).(e)     The  confirmation  of  a 
stranger  who  is  executor-Dominated,  as  it  is  merely  a  tnal 
for  the  next  of  kin,  has  the  effect  to  establish  the  right  of 
the   next   of  kin   to   the   subjects  confirmed,  in  the   same 
^*°'"'w       manner  as  if  himself  had  confirmed  them.      An  execalor 
confinnntioii.    decemcd,  who  is  not  willing  to  put  himself  to  the  expense  lS 
(j)S))         confirming  doubtful  debts,  may,  even  before   coofirmatiaii, 
sue  the  debtors  of  the  deceased,  if  he  gets  a  licence  from  the 
commissary  for  that  purpose;   but  such  licences  being  in- 
tended only  for  saving  expense  where  there  is  a  danger  of 
■  getting  nothing,  are  granted  exdtideiulo   8ententiaan;  and 

therefore,  if  the  executor  shall,  before  confirmation,  take 
decree  for  the  debt,  the  decree  la  null  Diligence  uaed  by  an 
executor  upon  a  hcence  foils  if  he  should  die  before  con- 
firmation,  since  the  licence  is  merely  a  personal  pcrmisaion, 
which  dies  with  the  person  licensed  {Jackson  v.  Codchum, 
June  30,  1705,  M.  3890).(/) 
Kiiwuton  hold  20.  Where  there  are  two  or  more  execuUtrs,  they  hold 
indieim.  the  ofEce  pro  indivim,  or  as  one  person :  all  of  them  mast 

(4„)         therefore  concur  in  suing  the  debtors  of  the  deoeaaed  {L, 

(<)  Partial  coofirmation  is  not  now  allowed. 

(/)  It  ia  now  held  that  an  executor-nominate  or  dative  has  a  title  to 
Bue  without  confirmation,  but  he  must  conRrm  before  exUact  {CKaimen 
V.  WaUoa,  May  12,  1660,  2S  D.  1060;  Bona  v.  Morriion,  Dee.  21,  1866, 
&  Macpb.  £40).  Foreign  letters  of  adminietration  are  a  good  title  to  sue 
(Inat.  1.  c),  and  even  a  foreign  appointment  duly  attested  (i>w6row  v. 
MackiiUoih,  Nov.  27,  1B5S,  1&  D.  123). 
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Lag  V. ,  March  8, 1634,  ML  14,689) ;  and  if  any  one  shall 

refuse  to  concur,  he  may  be  excluded  from  the  office  at  the 
suit  of  the  co-executors ;  but  after  a  debt  comes  to  be  estab-  After  exeoa- 
lished  in  their  person  by  decree,  each  executor  may,  byj^^^divSe 
himself,  sue  for  his  particular  share  thereof;  and  the  debtor  *^™**°«  *^®"*- 
may  safel}'  make  payment  to  him  of  such  share  (SeTnple  v. 
M'Niah  <k  Dobie,  March  17,  1630,  M.  2739,  14,688).    Yet 
a  debtor  to  the  executry  ought  not  to  make  payment  of  any 
part  of  his  debt  to  an  executor-creditor  without  concurrence 
of  the  other  executors;  because  the  right  of  an  executor- 
creditor  depends  entirely  on  the  lawfubiess  of  his  debt,  which 
the   co-executors  have  an   interest  to  inquire  into  befoie 
payment  {Inglia  v.  Mirrie,  Nov.  7,  1738,  M.  14,690).(gr)    As  Co-executon 
all  the  co-executors  have  an  equal  right  in  debts  due  to  the^j^,^^^ 
deceased,  they  are  liable  only  pro  raid  in  debts  due  by  him, 
unless  it  shall  appear  that  he  who  is  sued  has  by  himself 
intermeddled  with  as  much  of  the  executry-eflFects  as  the 
debt  sued  for  amounts  to  (Salmon  v.  Orr'a  Exra,,  July  22, 
1630,  M.  14,688). 

21.  Executry,  though  it  be  sometimes  said  to  carry  aExecatonare 
certain  degree  of  representation  of  the  deceased,  is  properly  ^^^!^ 
an  office :  executors,  therefore,  are  not  subjected  to  the  debts  ^*^*- 
due  by  the  deceased  beyond  the  value  of  the  inventory ;        (41) 
but,  at  the  same  time,  they  are  liable  in  diligence  for  making 
the  inventorye  flFectual  to  all  having  interest.(A)    A  decree  Diligence 
and  registered  homing(i)  is  held  to  be  sufficient  diligence  LecutorL  ^ 
against  debtors.     An  executor-creditor  who  confirms  more 
than  his  debt  amounts  to,  is  liable  in  diligence  for  what  he 
confirms  (see  Act  S.,  Nov.  14,  1679).    Executors  are  not  Executow, 

whether  liable 

for  interest. 
(g)  Though  trustees  may  act  by  a  majority  {Blyth'a  Trs  v.  HaUy  Feb. 

7,  1854, 16  D.  482),  the  power  of  executors  to  do  so  remains  doubtful.    It 

seems,  as  stated  above,  that  executors  quA  next  of  kin  may  sue  separately^ 

each  for  his  own  share  {M^Target  v.  M^Target,  May  12,  1829,  7  S.  691) ; 

and  in  special  cases  the  title  of  executor  to  sue  without  the  concurrence 

of  co-executors  has  been  sustained  {Bogerson  v.  Barker,  March  9,  1833, 

lis.  663  ;  Torrance  v.  Bry8<m,  Novj  24,  1841,  4  D.  71). 

{h)  An  instructive  instance  of  an  executor  being  made  liable  for 
negligence  in  recovering  a  debt  due  to  the  deceased  will  be  found  in 
Forman  v.  Bums  (Feb.  2, 1853,  15  D.  362). 

(i)  Now  "charge." 


548  OF  SUGCES8I0N  IN  HOVEABLKSw  [B.  IIL 

liable  in  interest,  even  upon  such  bonds  recovered  by  them 

as  carried  interest  to  the  deceased  (Countess  of  CaUkness  v. 

E.  RoseberT/,  June  3,  1747,  M.   534),  because  their  c&oe 

obliges  them  to  retain  the  sums  they  have  made  effectual, 

in  order  to  a  distribution  thereof  among  all  having  interest 

And,  on  the  same  principle,  though  an  executor  should  put 

out  the  executry-money,  after  it  is  in  his  hands,  at  interest, 

he  is  not  liable  in  interest ;  for  as  by  his  office  he  ought  to 

have  retained  the  moneys,  he  lends  on  his  own  risk,  and 

consequently  is  entitled  to  the  whole  profits  (Creditors  of 

Thomson  v.  Monro,  July,  1730,  M.  534).(jf) 

Exeeuionare         22.   Since    executors    are    trustees    for    all    who    have 

having  in-       interest  in  the  executry,  they  cannot,  even  after  the  debts 

*®'*^'  due  to  the  deceased  are  established  in  their  own  person, 

(42)         assign  them  to  the  damage  of  those  concerned ;  nor  can  the 

effects  of  the  deceased   fall  under   the  executor's   escheat 

farther  than  the  executor's  proper  interest  reaches  (Oordon 

V.  L.  Drum,  Dec.  21, 1671,  M.  3894).    On  the  same  ground* 

the  creditors  of  the  deceased  may  affect  by  diligence  not 

only  the  original  subjects  confirmed  in  the  testament,  but 

even  bonds  taken  payable  to  the  executor  himself,  if  they 

were  granted  as  the  value  of  executiy-goods ;  and  hence, 

also,  an  executor  must  communicate  to  all  having  interest 

in  the  executry  the  benefit  of  the  eases  got  in  transacting 

the  debts  acquired  by  him  after  confirmation,  firom  which 

period  he  became  their  common  trustee  (Mackenaie,  njr.> 

June  4,  1747). 

Executors  may       23.  As  there  was  no  method  to  come  at  the  knowledge 

«Sii»2^       of  all  the  personal  creditors  of  a  person  deceased,  executors 

(43)        might  at  first  have  paid  prvmo  venienti  to  that  creditor  who 

( j)  ^  The  executor  is  liable  for  the  due  and  safe  investment  of  the 
funds;  but  he  is  not  liable  for  money  lost  by  having  been  left  in  the 
hank  where  the  deceased  had  placed  it    He  is  liable  for  interest  on  sums 

V»earing  interest  at  the  death  ;  on  moveables  from  the  expiration  of  six 
nioiithH  after  the  death ;  and  on  debts  from  a  year  after  the  death"  (Bell's 
Prin.  19(K)).  That  is  to  say,  he  is  not  liable  in  interest  on  outstanding 
debts  during  the  first  year  beyond  the  amount  he  has  actually  received. 
Afterwards,  he  is  in  default,  and  will  be  chargeable  with  interest,  unless 
he  sliowH  cause  to  the  contrary  (HoicaVs  Trs.  v.  Ilowat,  Feb.  17,  1838, 
16  S.  (;27). 
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first  obtained  a  sentence ;  but,  being  judicial  trustees,  they 
could  not  pay  any  debt  without  the  authority  of  a  sentence, 
except  those  called  privileged,  which  always  were,  and  still  Privileged 
continue,  preferable  to  every  other  debt.    Under  that  name  paid  ^^»ut 
are  comprehended  medicines  furnished  to  the  deceased  on  ■®'^*®'^®®' 
deathbed,  physicians'  fees  during  that  period,  funeral  charges, 
which  include  whatever  is  necessary  for  the  decent  perform- 
ance of  the  funeral  {Hall  v.  M-Aulay  Jk  Lindsay,  1753,  M. 
4854),  and  the  rent  of  his  house,  and  his  servants'  wages, 
for  the  year  or  term  current  at  his  death.(A;)     The  executor  and  debt*  due 
might  by  our  former  law  have  also  retained  the  executry- torhimielf; 
eflfects  for  the  payment  of  his  own  debts  (Adie  v.  Oray, 
Jan.  26,  1628,  M.  9687),  even  though  he  had  obtained  no 
warrant  from  the  commissary  to  retairL(2)    And  he  could  have  and  testa- 
paid  the  debts  which  were  acknowledged  by  the  deceased  ^^^  ^ 
himself  in  his   testament  without  sentence,  if,  before  pay- 
ment, he  was  not  interpelled  by  another  creditor  (L.  Curry- 
hiU  V.  Cumming'a  Eocrs.,  March  31, 1624,  M.  3864).     But  by  PaHpauu 
Act  S.,  Feb.  28, 1662,  all  creditors  who  either  obtain  them-  S^/ofS^d^^ 
selves  confirmed,  or  who  cite  the  executor  already  confirmed,  ^'^*- 
within  six  months  after  their  debtor's  death,  are  preferred, 
paH  pasau,  with  those  who  have  done  more  timely  diligence. 
Since  which  Act,  no  executor  can  either  retain  for  his  own 
debt,  or  pay  a  testamentary  debt,  so  as  to  exclude  any  credi- 
tor who  shall  use  diligence  within  the  six  months,  from  the 
benefit  of  the  pari  passu  preference ;  neither  can  a  decree 
for  payment  of  debt  be  obtained  in  that  period  against  an 
executor;  because,  till  that  term  be  elapsed,  it  cannot  be 
known  how  many  creditors  may  be  entitled  to  the  fund  in 
his  hands.     If  no  diligence  be  used  within  six  months,  the 

(k)  Wages  due  to  farm-Bervants  of  a  bankrupt  tenant  are  declared 
privileged  by  A.  S.,  Jan.  23, 1779 ;  and  the  Act  extends  to  farm-servants 
hired  by  the  day  to  perform  harvest  work,  as  well  as  to  those  hired  for  a 
term  (LockhaH  v.  PateraoUy  1804,  M.  App.  "  Privileged  Debts,"  2).  See 
BelPs  Prin.  1402,  1409. 

(l)  A  trustee  or  executor  is  entitled  to  retain  for  debts  due  to  himself 
(Bell's  Com.  ii.  84) ;  and  such  debt,  or  one  due  by  the  executor  to  the 
deceased,  becomes  extinguished  confunone  at  the  expiry  of  six  months 
after  the  death,  if  the  creditors  have  not  taken  proceedings  within  that 
period  to  effect  payment  {Elder  v.  WaUon,  July  2, 1859,  21  D.  1122). 

A 
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execokv  may,  as  at  fine,  ntain  for  his  omi  debt,  and  pay  tbe 
ftuMtarwM'  nndne  prtmo  «nMm<t ;  bot  i^  befiire  setoal  paymest  Dpaa 
OB  £Sm,  if    a  decree,  another  creditor  Amid  mterpol  htm  by  m  cttatioa 
''  tlw  executor  most  call  both  in  an  action  of  mnltijJ  epoindi^ 

that  the  last  may  have  an  opportomty  of  objecting  to  Ai 
other's  groand  of  debt  or  diligence  (White  v.  Lady  Tmttr, 
Dec.  16.  1629,  3L  386d).  And  he  can  make  no  jnymott 
even  on  decree,  without  bringing  into  the  fidd  the  testa- 
Dwntary  creditors ;  because  he  is  interpelled  as  to  these  by 
the  tefttament,  which  is  bis  own  title  (Duff  v.  Alves,  Haidi 
T^ioritj-  of  8,  IG31,  M.  3SGd}.  In  a  competition  between  diligences  med 
ciMnmunitiu&fter  the  six  months,  the  preference  was  formerly  governed 
JPJ"  ™  '"^  by  the  priority  of  the  citations  (Sir  Jo.  Gray  v.  Caiiender. 
July,  1723,  M.  3140;.(m)  But  by  the  later  practice  the  firrt 
citation  founds  no  prefigrence  by  itself  (Qraeme  v.  JfumiJ^ 
Feb.  15.  173S,  M.  3141).  Such  creditors  of  the  deceased  H 
hare  used  diligence  within  a  year  after  their  debtor's  deaUi 
are  preferable  on  the  subject  of  his  testament  to  the  creditoo 
of  his  nest  of  kin ;  but  after  that  period  these  postponed  cre- 
ditors have  access  to  it,  in  terms  of  the  Act  1695,  c.  41. 
,f  24.  Executors  who  want  to  be  dischar^d  of  their  trust, 
'*^^*°*  and  to  have  their  accounts  settled,  insisted,  by  the  old  piao- 
(W)  tice  for  decrees  of  exoneration  before  the  commissaries,  which 
containt^d  a  particular  inventoiy  of  the  funds  belonging  to 
the  decease^!,  and  how  they  were  applied  (Stair,  iii.  S,  §  75J. 
But  this  action  is  now  disused ;  and  executors,  when  tbey  are 
sued  by  crciditora  before  the  judge  competent,  are  admitted 
to  plead,  by  way  of  exception,  that  the  inventory  is  exhausted 
by  lawful  payments.  K  there  are  any  debts  due  to  the  de- 
ceased which  the  executor  has  not  been  able  to  recover  ttom 
the  debtors,  he  will  be  exonered  as  to  these,  by  producing  to 
the  Court  decrees  and  registered  homings,  and  by  granting 
asBignations  thereof  to  the  creditorB  on  the  executry,  according 
to  their  si-vcral  preferences,  tliat  they  may  sue  for  payment 
in  their  own  names. 

pimivo  titla  of        25.  The  only  passive  title  in  moveables  is  vitious  intro- 

vltiom  intra-  i-,,        .,., 

mluioni;         mission,   which   may   be  denned    an  unwarrantable    inter- 

||'(*0r63, 66) 

(in)  This  WQB  reversed  (Robertson'a  App.  463  ;  see  Bell's  Com.  iL  84). 
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meddling  with  the  moveable  estate  of  a  person   deceased 
without   the  order  of  law.     This  is  not  confined,  as  the  agaiiist  whom 
passive  titles  in  heritages  are,  to  the  persons  interested  in 
the  succession,  but  strikes  against  all  intromitters ;  because 
even  strangers,  when  attending  on  dying  persons,  have  fre- 
quent opportunities  of  intermeddling  with  moveables,  which 
are  more  easily  abstracted  than  heritac^e.    The  bare  inter- from  what  acts 
meddling  infers  this  passive  title,  though  the  thing  inter-* 
meddled  with  should  not  be  applied  to  any  use  by  the  intro- 
mitter  (ArchibaZd  v.  Lawson,  June  29,  1706,  M.  9829).(n) 
Where  an  executor  confirmed  intermeddles  with  more  than 
he  has  confirmed,  he  incurs  a  passive  title ;  fraud  being,  in 
the   common  case,  presumed   from   his  not  giving  up   in 
inventory  the  full  subjects  intermeddled  with  (DrumTnond 
V.  Campbell,  Dec.  13, 1709,  M.  14,414).    Vitious  intromission  Presumed 
is  presumed  (by  Act  S.,  Feb.  23,  1692)  in  the  special  case  mSdon  i^n>- 
where  the  repositories  of  a  dying  person  are  not  sealed  up,  *^?^eJ;i^^* 
as  soon  as  he  becomes  incapable  of  sense,  by  his  nearest 
relations ;  or,  if  he  dies  in  a  house  not  his  own,  they  must  be 
sealed  by  the  master  of  such  house,  and  the  keys  delivered  to 
the  judge-ordinary,  to  be  kept  by  him  for  the  benefit  of  all 
having  interest.(o) 

26.  The  passive  title  of  vitious  intromission  takes  no  Vitdous  intxo- 
place — (1.)  Where  the  subject  intermeddled  with  was  truly  S^^'\Jhere 
no  part  of  the  estate  of  the  deceased,  or  ceased  to  be  such  *^®  "^ySS* 

^  ,  ,     ,  wai  not  the 

before  the  intromission — e.g.,  where  the  goods  of  one  whodofunofs; 

(51-63) 

(n)  But  it  is  not  vitious  intromission  merely  to  continue  the  posses- 
sion of  a  subject  acquired  from  the  deceased  during  his  life  (Inst.  1.  c.)  ; 
and  in  modem  practice  ^  any  probable  title  of  intromission  or  circum- 
stances removing  the  presumption  of  fraud,  and  affording  a  check  on  the 
intromission,  will  relieve  against  the  penal  consequences "  (Bell's  Prin. 
1921  ;  Com.  i.  661  ;  see  Inst.  iii.  9,  63,  infra,  §  26  ;  Dudgeon  v.  DudgeorCs 
Trs.,  March  9, 1844,  6  D.  1015  ;  Adam  v.  CampheU,  June  17,  1864, 16 
D.  964 ;  Gardner  v.  Davidson,  1802,  M.  9840 ;  Gardner  v.  Stevenson,  Feb. 
26,  1830,  8  S.  600). 

(o)  This  applies  to  the  case  only  where  the  heir  of  the  deceased  is 
minor,  being  intended  to  render  more  effectual  the  Act  1672,  c.  2,  anent 
tutorial  inventories  (Inst  1.  c).  Breaking  up  sealed  repositories,  or  in- 
terference with  titles  or  papers,  infers  this  passive  title  {ScoU  v.  L. 
Belhaven,  May  26,  1821,  1  S.  33). 
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died  at  the  horn  are  vested  in  a  donatory,  or  where  there  is 
an  executor  confirmed.  For  in  these  cases  the  intromitter 
is  only  accountable  to  the  donataty  or  executor,  whose  goods 
they  are  by  the  declarator  or  confirmation.  By  apedil 
statute  (1696,  c.  20)  the-  confirmation  of  an  executor-creditor, 
because  it  is  no  more  than  a  step  of  diligence,  does  not  scraen 
a  third  party  intermeddling  from  the  passive  title,  unless  he 
claims  under  the  creditor  confirmed ;  but  though  he  should 
derive  no  right  from  the  creditor,  he  seems  to  be  secured  hj 
the  last  words  of  the  Act,  if  bia  intromission  has  been  with 
the  special  subject  coufirmed.fji)  (2.)  It  is  excluded  by  sny 
probable  title,  or  by  any  circumstance  that  takes  off  the  pre- 
sumption of  fraud — e.g.,  by  a  general  disposition  of  moveables, 
though  that  is  of  itaclf  an  incompetent  right  without  con- 
firmation {Scot  V.  Montgomry,  July  12,  1666,  M.  9857); 
or  by  the  title  of  sale,  though  the  subject  sold  had  truly 
belonged  to  the  deceased  and  not  to  the  seller;  or  by  the 
small  value  of  the  thing  intermeddled  with  {SUirk  v.  Jolly. 
Jan.  22,  1713,  M.  9830).  In  consequence  of  this  rule,  necen- 
flary  intromission,  or  custodi(E  causd,  by  the  wife  or  childreo, 
who  only  continue  the  possession  of  the  deceased  in  order  lo 
preseTTe  his  goods  for  the  benefit  of  all  coucemed,  infers  no 
passive  title. 

27.  Upon  the  same  principle,  an  intromitter,  by  confinn- 
^'  ing  himself  executor,  and  thereby  subjectii^  himself  to  ac- 
count before  action  be  brought  against  him  on  the  passive 
titles,  purges  or  takes  oflT  the  vitiosity  of  his  prior  introtnis- 
sion.fq)  And  where  the  intromitter  is  one  who  is  interested 
in  the  succession — e.g.,  a  relict  or  next  of  kin — his  coofir- 
mation  at  any  time  n'ithin  a  year  from  the  death  of  th« 
deceased  will  exclude  the  passive  title,  notwithstanding  a 
prior  citation  (Drummcmd  v.  Camiphdl,  Dec.  13,  1709,  M. 
14,414i).  As  this  passive  title  was  intended  only  for  Ha 
security  of  creditors,  it  cannot  be  sued  upon  by  legiitces;  and 
since  it  arises  ex  delicto,  it  cannot  be  pleaded  against  the 

(p)  See  M<mtg<merU  y.  BotmU,  Dec.  20,  1S41,  4  D.  33S. 

(j)  So  also  the  creditors  approving  of  the  proceedinge,  and  taking  a 
dividend,  discharge  the  intromiMionB  {Frmth  v.  MviTkirk  Irm  Co.,  1779, 
Hume  43G). 
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heir  of  the  mtroinitter.(r)    As  in  delicts  any  one  of  many  vitiontintro- 
delinquents  may  be  subjected  to  the  whole  punishment,  so  ^ef  animt 
any  one  of  many  intromitters  may  be  sued  in  aolidum  for  ^^^  ^^^' 
the  pursuer's  debt,  without  calling  the  rest ;  but  the  intro- 
mitter  who  pays  has  an  action  of  relief  against  the  others  for 
their  share  of  it ;(«)  for  as  all  the  penalties  of  vitious  intro- 
mission are  introduced  solely  in  favour  of  creditors,  he  must, 
in  a  question  with  third  parties,  be  considered  as  having  done 
no  wrong  to  them ;  and  more  especially  in  a  question  with 
those  who  were  his  fellow-intromitters.     If  the  intromitters 
are  sued  jointly,  they  are  liable,  not  pro  ratd  of  their  several 
intromissions,  but  pro  viriU  (Chalmers  v.  Marshall,  Nov.  16, 
1626,  M.  14,715). 

28.  The  whole  of  a  debtor's  estate  is  subjected  to  the  MataU  r«U«f 
payment  of  his  debts;  and,  therefore,  both  his  heirs  aodJ^J*^**^® 
executors  are  liable  for  them  in  a  question  with  creditors  \(t)  exeotttor. 
but  as  succession  is  by  law  divided  into  the  heritable  and        (48) 
moveable  estate,  each  of  these  ought,  in  a  question  between 
the  several  successors,  to  bear  the  burdens  which  naturally 
affect  it.      Action  of  relief  is  accordingly  given  (by  1503, 
a  76)  to  the  heir  who  has  paid  a  moveable  debt,  against  the 
executor  ;(u)  and  though  the  statute  enacts  nothing  con- 
cerning a  relief  to  the  executor  against  the  heir  for  heritable 
debts,  practice  has,  ex  paritate  rationis,  extended  it  to  that 
case  (Falconer  v.  Blair,  Mlarch  7,  1629,  M.^  12,487).    This 
relief  is  not  cut  off  by  the  deceased's  having  disponed  either 
his  land  estate  or  his  moveables  with  the  burden  of  his  whole 

(r)  Buchanan  v.  Boyal  Bank,  Nov.  30,  1843, 5  D.  211.  It  may,  how- 
ever, be  pleaded  by  way  of  exception  against  a  claim  made  by  the  heir 
of  the  intromitter — e,g,,  to  the  eflfect  of  holding  a  debt  due  to  him  by  the 
deceased  extingaished  by  his  intromissions  {Simpson  v.  Barr,  Nov.  14| 
1854,  17  D.  33).  It  grounds  an  action  against  heirs  in  valorem  of  the 
intromissions  {Penman  v.  Broion,  1775,  M.  9836,  Hailes  667). 

(«)  Wilson  v.  Taylor,  July  4,  1866,  3  Macph.  1060. 

(0  Weaker  V.  Masson,  July  18, 1857,  19  D.  1099. 

(u)  To  the  extent  of  the  executry  estate  {Benton  v.  BenUm,  Nov.  14, 
1851, 14  D.  35).  Where  the  liability  incurred  is  universal,  the  relief  is 
unlimited ;  and  the  right  of  relief  cannot  be  exercised  to  the  prejudice 
of  creditors  (Inst  iii  9,  47) ;  or  even  of  l^;atee8  {Oreig  v.  Oreig,  June  6, 
1854, 16  D.  899 ;  Bain  v.  Beeves,  Jan.  29, 1861,  23  D.  416). 
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"  EnUne'i  definttwa  nf  trvrt  (3.  1.  32)  b,  '  tbat  it  u  oC  Oe 
natttn  of  d«pomutjon,  b^  wbidi  k  proprietor  tniuJcn  to  Miothw 
tbe  propartf  of  tlw  mbj«ct  cntnisted,  not  tli&t  it  sboold  raBaiii 
vitb  binit  bat  Uiat  it  maj  be  applied  to  oertun  uaes  for  the  bcbcnf 
of  a  tbird  p*rty.' " 

"  A  trust  maj  either  be  constitnted  by  a  trust-<lispontion,  in 
which  tho  gnuit«r  exprenlj  decUrea  the  parpo««8  of  the  tmst,  or 
by  an  ex/ncie  absolute  dispotdtioD  qiuJified  b7  a  back-bond  or  idk- 
tive  declaration  of  trust  giwit«d  by  the  tniBt«e.  The  Utter  fern 
of  tniflt  ia  luually  employed  for  the  creation  of  trusts  inttr  vivot, 
UM  for  payment  of  creditors,  or  the  extrication  of  the  buster^ 
afToini.  It  i*  attended  with  thia  disadvantage,  that  the  real  right 
of  property  [uuMea  to  tbe  tmatee  unqitalifed  by  bis  personal  obli- 
gation to  the  tniitt«r,  and  nay  therefore  be  carried  oS*  by  the 
ereditora  of  the  trustee." 

"  Wlion  the  estate  has  been  conveyed  in  t«rmB  ex/aeie  absolnte, 
tbe  proof  of  the  trust  lies  on  the  truster :  and  hy  the  Act  l(i96, 
0.  2A,  is  limited  to  writ  or  oath  of  the  trustee.  That  statute  pro- 
vides that '  no  action  of  declarator  of  trust  shall  be  sustained  as  to 
any  deed  of  trust  made  for  hereafter,  except  upon  a  declaration  or 
back-bond  of  trust  lawfully  subscribed  by  the  person  alleged  to  bo 
trustee,  and  against  whom,  or  his  heirs  and  assignees,  the  declar- 
ator shall  bu  intended,  or  unless  the  same  be  referred  to  the  oath 
of  thn  party  timplieUrr.' " 

"  The  statute  undoubtedly  applies  in  all  questions  between  the 


(v)  So  legacies  cannot  be  claimed  irom  tbe  heir  or  disponee  of  the 
real  estate,  unless  eipresely  made  burdens  upon  it  (Oovon  v.  Sttim,  Jan. 
S8,  1812,  F.C. ;  EamUlon  t.  Btnntt,  Feb.  14, 1832, 10  S.  330,  aff.  Angnst 
16,  1833,  6  W.  &  S.  633). 
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truster  and  his  heirs  and  the  trustee  and  his  heirs.  But  as  be- 
tween the  creditors  of  the  truster  and  the  trustee  the  Act  1696  is 
not  held  to  apply,  and  the  true  nature  of  the  truster's  position  and 
his  obligations  may  be  proved  proiU  de  jure.  Thus,  in  Scoit  t. 
mUer  (Nov.  16,  1832,  11  8.  26),  the  law  was  laid  down,  that  <if 
any  third  party  has  an  interest  to  prove  the  existence  of  a  trust 
notwithstanding  an  ex  fade  ownership,  the  statute  does  not  apply 
to  him.  So  between  an  alleged  trustee  and  a  third  party,  a  debtor 
of  the  truster,  who  has  been  discharged  by  the  truster,  the  statute 
does  not  apply,  and  he  may  prove  the  trust  ^ovl  dejwre  *  {Middle' 
ton  V.  Eutherglen,  Feb.  8,  1861,  23  D.  526)." 

'^  In  practice  no  formal  back-bond  or  declaration  of  trust  is  re-  Writ  of 
quired ;  and  even  where  the  writ  declaring  the  trust  is  not  holo- 
graph or  tested,  yet  if  the  signature  to  it  be  genuine,  the  requisite 
of  the  Act  is  complied  with  (Bryeon  v.  Crawford,  Nov.  14,  1833, 
12  8.  39).  Docqueted  accounts  may  be  held  constructively  to  be 
the  writ  of  the  trustee  (Mac/arlane  v.  Fishery  May  23, 1837, 15  S. 
978).  In  Seth  v.  ffain  (July  14, 1855, 17  D.  1117),  opinions  were 
expressed  that  a  trust  might  be  established  by  entries  in  the 
business-books  of  the  trustee  kept  by  himself  though  without  the 
signature  of  the  trustee;  'but  that  in  such  a  case  the  entries 
must  be  unequivocal,  and  their  language  clearly  and  unequivocally 
referrable  to  the  existence  of  a  trusty  and  not  admitting  of  being 
explained  in  consistency  with  the  party  holding  in  any  other  char- 
acter than  that  of  a  trustee.' "  In  Walker  v.  Buehanariy  Kennedf/f 
d:  Co,  (Dec.  11,  1857,  20  D.  269),  Lord  Deas  expressed  doubt  as 
to  the  observations  made  in  the  case  of  Seth,  although  he  did  not 
doubt  that  entries  in  books  might  be  considered  as  explanatory 
of  a  signed  writing." 

''  If  once  the  existence  of  a  trust  be  made  out  by  written  Parole,  when 
evidence,  parole  proof  will  be  allowed  as  to  the  extent  of  the  *""""**'"• 
trustee's  obligation  {Wood,  SmaU,  <fe  Co,  v.  Spence,  Nov.  14,  1833, 
12  8.  32 ;  Miller  v.  Oliphant,  1843,  5  D.  836)." 

"  These  principles  will  receive  effect  as  to  all  trusts — (1.)  That  Genera, 
by  force  of  the  trust  a  full  legal  estate  is  created  in  the  person  of  P"""P***- 
the  trustee,  to  be  held  by  him  against  all  adverse  parties  and 
interests,  for  the  fulfilment  of  certain  ends  and  puiposes  distinctly 
indicated  in  the  trust-deed;  (2.)  That  these  uses  and  purposes, 
when  distinctly  declared,  operate  as  qualifications  of  the  trust- 
right,  and  give  a  preference  to  all  the  creditors  or  beneficiaries 
under  the  purposes  over  any  one  claiming  through  the  trustee  for 
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any  obligations  contracted  hj  him  in  bis  individual  capacity  ;  (3) 
That  the  purposes  of  the  tiTiat  may  be  declared  either  by  exprna 
directions  in  the  deed  of  truet  or  by  additions  to  these  to  be  after- 
wards made  by  aei)arata  writing  relative  to  the  trust ;  and  (4) 
That  the  triist4eed  is  not  couBidored  as  divesting  the  granter,  bvt 
leaves  in  him  the  reversionary  interest  in  the  whole  subject  of  th« 
trast,  both  heritable  and  moveable,  when  the  purpoaea  of  the  trust 
are  fuUilled." 

"  If  a  certain  number  of  trustees  are  named  withoat  any  pro- 
'""  '"^'  *"■     vision  that  a  majority  or  a  quorum  may  act,  it  is  implied  that  iJie 
nomination  is  Joint,  and  all  must  accept.(io)     If  a  certain  number 

»be  appointed  as  a  quorum,  that  quorum  must  accept ;  and,  as  a 
consequence,  where  some  individual  is  named  »ine  qmo  tum  he 
must  accept  with  the  othera,  or  the  whole  nomination  of  truBt«ea 
falls.  But  the  failure  of  the  trueteea  to  accept,  or  tjieir  dcfttb 
before  acceptance,  does  not  extinguish  the  trust,  because  the  Oouit 
of  Session  have  always  the  power  of  interfering  on  the  £ulnie  of 
AppolDtmeDt  the  trustees  named,  and  appointing,  on  the  peUtion  of  any  one 
f,^j  interested  under  the  trust,  a  Judicial  factor,(ar)  who  can  take  up 

and  carry  out  the  trust  raanagement  in  terms  of  the  dir«ctioiU 

I  contained  in  the  trust-deed  ;  the  Judicial  factor  being  bound  to  find 

caution,  and  being  liable  to  other  pro>'isionfi  in  regard  to  tbe 
exercise  of  his  odice ;  and  being,  on  the  other  band,  entitled  to  ■ 
salary  for  the  performance  of  his  official  duties.  In  this  particular 
his  position  is  a  very  dlfierent  one  from  that  of  a  trustee  nomi- 
nated by  the  truster  himself,  who  is  not  only  subject  to  very 
strict  rules  of  responsibility  in  regard  to  the  investment  of  funds, 
recovery  of  debt«,  and  so  on,  but  who  can  derive  no  profit  from 
his  services  as  trustee,  even  if  he  acta  as  law^tgent  or  performs 
other  services  which  must  liave  been  paid  for  if  performed  by 
another." 
Power*  of  "  ^°  powers  are  presumed  to  be  given  by  implication  which  ar« 

fc'"''"*-  not  necessary  for  working  out  the  purposes  which  are  declared. 

On  the  other  hand,  what«ver  powers  are  necessary  for  the  aocom- 

(u>)  Not  so  it  the  appomtment  is  indettnile  (rapro,  \  SO,  note). 
Now  inutaea  (a)  The  Court  has  now  power,  on  the  application  of  any  petson 

^P^tedbr  having  interest  in  the  truat-cBtate,  to  appoint  new  trustees  when 
trustees  cannot  be  assumed  under  the  deed,  or  where  a  sole  acting 
trustee  has  become  insane  or  incapable  of  acting  (30  &  31  Yict.  c  97,  \ 
12)  ;  and  thisappUes  to  the  cose  of  a  lapsed  trust  (ZoUtr,  pdr.,  Hatch  II, 
1868,  6  Uacpb.  OTT). 
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plishment  of  the  declared  purposes  are  presumed  by  law  to  be , 
vested  in  the  trustees. ''(y) 

"  1.  As  the  first  purpose  of  trusts  as  to  succession  is  generally  to  lell 
the  payment  of  debt,  it  necessarily  follows  that  the  trustees  shall  "^^'^•^^•^ 
have  the  power  of  selling  or  disposing  of  the  moveables  for  that 
purpose ;  and  among  the  debts  which  the  trustee  is  entitled  and 
bound  to  pay  is  the  expense  of  alimenting  the  family  of  the 
truster.  The  Court  have  even  sanctioned  the  application  of  a 
portion  of  the  capital  for  this  latter  purpose  (Taylor^  petr.,  Feb.  5, 
1850,  and  March  11,  1851,  13  D.  949)." 

"  2.  When  the  trust  consists  partly  of  heritage,  which  the  trustees  To  make  up 
are  to  manage  and  ultimately  to  diride,  the  power  of  making  up  ^^  *'  niintge, 
titles  to  the  heritage  is  implied.     And  all  the  ordinary  powers 
which  are  incident  to  the  management  of  heritable  property  are 
also  presumed  to  be  given — such  as  the  granting  of  leases  of 
ordinary  endurance ;  the  entering  of  vassals  by  trustees  infeft  in 
the  superiority ;  the  cutting  of  timber  for  payment  of  debt ;  the 
completion  of  improvements  begun  by  their  constituent;  the  ereo. 
tion  of  a  mansion-house  on  land  which  they  are  directed  to  pur- 
chase and  entail ;  the  appointment  of  &ctors  and  law-agents ;  the  Inveitmenti. 
changing  of  the  investment  of  the  trust-funds,  more  particularly 
by  withdrawing  funds  invested  in  a  trading  company  and  placing 
them  in  less  hazardous  forms  of  investment;  of  which  heritable 
security  or  the  public  funds  appear  to  be  the  only  two  which,  in 
the  absence  of  special  powers,  trustees  can  safely  resort  to."(«) 

(y)  Now,  by  30  &  31  Vict  c.  97,  §  2,  trustees  have  power,  where  Powenimptied 
such  acts  are  not  at  variance  with  the  terms  or  purposes  of  the  trust,  to  ^ 
appoint  factors  and  law-agents,  and  give  them  suitable  remuneration ;  to 
discharge  trustees  who  have  resigned,  and  the  representatives  of  those 
who  have  died  ;  to  grant  leases  of  twenty-one  years  in  agricultural  sub- 
jects, and  thirty-one  in  minerals,  and  to  remove  tenants ;  to  uplift, 
assign,  and  dischaige  debts  ;  to  compromise  or  submit  and  refer  claims ; 
to  grant  all  deeds  necessary  for  carrying  into  effect  these  powers ;  to  pay 
debts  due  by  truster  or  trust-estate  without  requiring  the  creditors  to  con- 
stitute them,  if  they  are  satisfied  that  they  are  proper  debts  of  the  trust. 

(2)  Unless  the  contrary  is  provided  by  the  trust-deed,  trustees  may 
invest  the  trust-fands  in  the  purchase  of  any  of  the  Qovemment  stocks, 
public  funds,  or  securities  of  the  United  Kingdom,  or  stock  of  the  Bank 
of  England ;  or  lend  on  security  of  any  of  said  stocks  or  funds,  or  on  the 
security  of  heritable  property  in  Scotland  ;  but  this  does  not  restrict  or 
control  any  powers  of  investment  expressly  contained  in  a  trust-deed 
(30  &  31  Vict  c.  97,  §  6). 
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Tbfnedebloi%        ''  3.  The  power  of  suing  debtora  belongs  to  tmstees^  and  tiiej 
^^  cannot  in  such  a  matter  be  controlled  by  the  beneficiary.     Tliey 

site  or  decline  to  sue  at  their  own  discretion.  They  can  of  oovrse 
grant  discharges  to  debtors  on  payment  They  have  the  power  ci 
compromising  claims  (Bell's  Prin.  §  1998)  or  of  Kooefptsng  a  com- 
position in  bankruptcy.  It  is  not  yet  a  settled  point  whether  they 
have  or  have  not  the  power  to  enter  into  a  reference."(a) 
To  borrow.  ''  4.  They  have  the  power  at  common  law,  and  without  expfcss 

authority  given  by  the  trust^eed,  to  borrow  money  for  the  purpose 
of  carrying  into  effect  the  provisions  of  the  trust ;  and  the  sums 
thus  borrowed  and  expended  by  them  will  be  placed  to  their  credit 
in  accounting  with  the  trust,  and  they  will  be  entitled  to  retain 
the  trust-estate  in  their  hands  as  against  the  beneficiaries  till  they 
are  relieved  of  their  obligations.  But  they  cannot  directly  burden 
the  heritable  estate  itself  (see  McLaren  on  Wills,  &c,  iL  264y(b) 
"The  right  to  borrow  on  security  must  be  derived  from 
authority  conferred  by  the  truster,  though  such  authority  may  be 
deduced  by  construction  or  implication  from  the  terms  of  the  deed 
(Kvnloch  and  Others,  Dec.  7,  1859,  22  D.  174).  If  trustees  are 
authorised,  either  expressly  or  by  implication,  to  borrow  on  the 
security  of  the  estate,  it  follows  that  they  have  power  to  grant  a 
bond  and  disposition  in  security  which  contains  a  power  of  sale 
(Steuoari  v.  Kirkcaldy,  Nov.  14,  1849,  12  D.  73)." 
To  Mil  heritage  '*  ^-  Trustees  have  no  power  of  selling  the  heritage  belonging  to 
w^  autlior-  ijJj^  trust,  except  such  power  is  conferred  on  them  by  the  trust- 
deed  itself.  But  the  power  need  not  be  given  in  express  terms ; 
it  may  be  implied  from  the  nature  of  the  deed  itself  (see  Graham 
v.  Graham's  Tncstees,  Dec.  21,  1850,  13  D.  420).  Accordingly,  a 
trust  of  heritage  for  the  purpose  of  paying  debts  implies  a  power 
of  selling  so  much  of  the  estate  as  may  be  necessary  for  that  pur- 
pose; though  the  power  will  not  be  held  to  extend  beyond  the 
necessity  (Btichanan  v.  Angus,  March  13,  1860,  22  D.  979,  as 
reversed  in  the  House  of  Lords,  May  15,  1862,  4  Macq.  374).** 

(a)  See  note  (y),  p.  557,  supra, 

(6)  The  Court  of  Session  may,  on  the  petition  of  trustees,  give  them 
authority,  if  satisfied  that  it  is  expedient  and  not  inconsistent  T\ith  the 
purpose  of  the  trust,  to  sell  the  trust-estate  or  part  of  it,  to  grant  feus  or 
long  leases,  to  borrow  money  on  the  security  of  the  trust-estate,  to  excamb 
heritage.  These  acts  may  also  be  done  without  the  authority  of  the 
Court,  by  deed  of  consent  of  all  the  existing  beneficiaries  if  all  of  age, 
and  if  the  act  in  question  is  "  not  inconsistent  with  the  purpose  of  the 
trust"  (30  &  31  Vict.  c.  97,  §  3). 
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*'  6.  Where  the  trust  does  not  confer  express  power  on  the  Special  po^ 
trustees,  the  Court  of  Session  occasionally  grant  special  powers  to  ^^  ^ 
the  judicial  Suitor  appointed  by  themselves ;  and  probably,  on  the 
same  grounds,  similar  special  powers  would  be  granted  to  trus- 
tees, (c)  Thus,  as  already  mentioned,  they  have  granted  to 
trustees  the  power  of  making  necessary  advances  even  out  of 
capital  where  the  revenue  was  inRu£Gicient  for  the  purpose  (see 
HamiUon,  July  20, 1859,  21  D.  1379,  and  Taylor,  March  11, 1851, 
13  D.  949).  A  strong  case  of  necessity,  however,  requires  to  be 
made  out  before  such  power  will  be  granted.  The  Court  have 
also  been  in  the  practice  of  granting  authority  for  parties  to  re- 
noimce  leases  where  circumstances  rendered  it  clearly  expedient, 
as  in  Tumer'8  Trustees  (March  1,  1862,  24  D.  694);  the  minor, 
e.g,f  being  possessed  of  no  funds  which  could  enable  him  to  carry 
on  the  farm  to  advantage." 

"  Certain  trusts  for  the  accumulation  of  money  beyond  a  Theliusson 
certain  period  are  struck  at  by  what  is  called  the  Thellusson  Act, 
an  Act  arising  out  of  the  trust  settlements  of  Peter  Thellusson, 
who  had  directed  an  accumulation  for  a  very  long  period  of  years.'' 

*'  By  that  Act,  39  &  40  Geo.  III.  c.  98,  which  was  extended 
to  Scotland((£)  by  11  &  12  Vict.  c.  36,  §  41,  the  law  stands  thus— 
The  period  beyond  which  accumulation  may  lawfully  take  place 
cannot  be  extended  by  any  Act  of  the  testator  beyond  the  expira- 
tion of  twenty-one  years  from  his  death,  or  from  the  birth  of  a 
child  then  in  tUero.  Accordingly,  the  accumulated  fund  must  be 
paid  over  at  the  commencement  of  the  twenty-second  year,  and  not 
from  the  date  when  accumulation  commenced.  The  Statute  pro- 
vides that  the  accumulations  contrary  to  the  provisions  of  the  Act 
— that  is,  accumulations  beyond  the  twenty-one  years — '  shall  go  to 
and  be  received  by  such  person  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed.' 
Under  this  provision  it  has  been  held  that  the  accumulations  be- 
yond the  period  permitted  by  the  Statute  go  to  the  person  who 
would  have  been  entitled  to  the  capital  at  the  death  of  the  testator 
{L(yrd  v.  Colvin,  Dec.  7,  1860,  23  D.  112).  And  the  Act  equally 
applies  though  there  should  be  no  express  direction  to  accumulate, 

(c)  Doxonie,  petr,,  June  7, 1879,  6  R.  1013.  See  also  Lard  Clinton, 
petr,,  Oct.  30,  1875,  3  R.  62 ;  Campbelly  petr,,  June  26, 1880,  7  R  1032, 
and  Feb.  26,  1881  ;  contrast  with  Berwick,  petr.,  Nov.  13,  1874,  2  R  90. 

(cQ  As  regards  heritable  property.  It  applied  to  Scotch  moveable 
property  from  the  first. 


war 
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if  accumulation  be  implied ;  Ibid.  In  England  there  had  been 
Bome  fluctuation  of  opinion  on  this  subject,  bat  the  opinion  of 
Lord  Oranworth  in  Tench  y.  Cheese  (19  Beavan  324  ;  6  De.  O.  M. 
A  G.  453),  is  to  the  same  effect  as  that  of  the  Scotch  Conii  in 
Lord  Y.  Colvin.  If  a  testator  directs  that  to  be  done  which,  as  a 
consequence,  leads  to  an  indefinite  accumulation,  he  must,  within 
the  meaning  of  the  Statute,  be  taken  to  haYe  directed  aoeam- 
ulation." 

''  §  2  Declares  that  the  Act  shall  not  extend  to  anj  provisioii 
for  payment  of  debts,  or  anj  proYisions  for  raising  portions  for 
children." 

R«ugiiation  of  ''  Until  recently  it  was  held  that  trustees  who  had  once  aooepled 
could  not  resign.  But  the  Act  24  k  25  Vict,  c.  84,  proYides  that 
any  gratuitous  trustee  nominated  by  a  trust-deed,  and  who  has  ac- 
cepted and  acted  under  it,  may  resign  his  office,  subject  always  to 
liability  for  all  his  acts  or  intromissions  prior  to  the  resignatifln  ; 
and  26  k  27  Vict.  c.  115,  declares  the  former  Act  to  be  i^licaUe 
to  all  trusts,  at  whateYer  time  they  may  haYe  been  constitated, 
and  to  ex  officio  trustees. "(«) 

liability  of  '<  The  responsibility  of  trustees  in  the  management  of  the  trust 

may  be  considered — (1.)  As  in  questions  with  the  benefidaiies 
under  the  trust ;  and  (2.)  as  in  questions  with  third  parties." 

''  It  is  usual  in  trust-deeds  to  introduce  a  clause  for  the  protec- 
tion of  trustees,  declaring  that  they  shall  not  be  liable  for  omissions, 
but  only  for  their  own  actual  intromissions,  nor  for  losses  arimig 
from  the  insolYency  of  factors  or  agents,  and  that  they  shall  not 
be  liable  for  failure  to  do  diligence  against  debtors.  But  cYen  with 
such  a  clause  trustees  have  been  frequently  made  liable  for  acts  <tf 
administration  done  in  hondjide,  but  which  had  resulted  in  loss  to 
the  estate.  Assuming,  howcYer,  that  there  is  no  such  protecting 
clause,  certain  points  haYe  been  determined.  The  general  role  has 
been  laid  down  in  Morrison  y.  Miller  (Feb.  9, 1827, 1  S.  322),  and 
J^ey  Y.  Broum  (July  5, 1821, 1  S.  102,  aff.  1824,  2  a  App.  349), 
that  trustees  are  liable  only  for  culpa  lata,  or  gross  negligence  or 
misconduct ;  that  they  are  not  liable  for  errors  of  judgment,  bat 
only  for  failure  or  refusal  to  do  their  duty,  and  for  exceeding  their 
powers.     But  when  this  general  rule  comes  to  be  compared  with 

(e)  A  form  of  resignation  and  provisions  for  discharge  are  proinded 
by  30  &  31  Vict.  c.  97,  §§  9,  10  ;  which  enacts  that  where  a  trustee  i» 
also  executor,  his  resignation  as  trustee  shall  infer  his  resignation  as 
executor  (§  18). 


tmiteet. 
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the  decided  cases  it  will  be  seen  that  the  protection  which  it 'affords 
to  the  trustees  is  of  a  very  limited  kind.*' 

''If  debts  are  due  to  the  estate  which  ought  to  have  been 
realised,  and  the  trustees  have  neglected  to  recover,  this,  though 
not  an  intromission,  is  an  omission  for  which  the  trustees  will  be 
liable.  A  case  of  peculiar  hardship  in  this  way  is  Formcm  y. 
Bv/ms  (Feb.  2,  1853,  15  D.  362)." 

<<  Again,  in  Moffat  v.  RoherUon  {Jbxl.  31,  1834,  12  S.  369), 
although  there  was  a  clause  declaring  each  liable  only  for  his  in- 
tromissions, yet  where  the  trust-deed  directed  the  trustees  to  see 
certain  annuities  secured,  and  to  retain  a  sum  to  answer  them,  and 
one  of  the  accepting  trustees  interfered  to  the  effect  of  authorising 
the  sum  required  to  remain  in  the  hands  of  the  co-trustee  on  a  per- 
sonal bond  without  security,  it  was  held  that  this  was  a  breach  of 
the  directions  in  the  trust-deed,  for  which  the  trustee  who  had 
permitted  the  fund  to  remain  unsecured  was  responsible  (see  also 
Seton  V.  Dawson,  Dec.  18,  1841,  4  D.  328).  The  leading  case  on 
this  subject  is  Blain  v.  Faterson  (Jan.  28,  1836,  14  8.  361).  The 
clause  of  protection  there  was  distinct  and  ample.  Faterson,  one 
of  the  trustees,  wished  to  uplift  £500,  which  was  lying  in  bank, 
and  for  which  he  was  willing  to  pay  5  per  cent,  to  the  benefici* 
aries  instead  of  bank  interest,  offering  to  give  heritable  security. 
His  co-trustees  signed  the  bank  receipt,  but  did  not  see  to  his 
granting  the  security.  He  became  insolvent,  and  a  claim  was 
made  against  the  trustees,  who  were  found  liable." 

''  Trustees  may  incur  liability  to  the  trust-estate  either  by  invMtmenta. 
refusing  to  invest  the  trust-funds  in  the  way  directed,  as  in 
Welltoood  v.  Boss  (June  23,  1831,  9  8.  790),  or  by  investing  them 
in  a  way  which  the  settlement  does  not  justify.  If  a  trustee 
choose  to  invest  his  constituent's  money  in  a  concern  of  which  he 
is  a  partner,  he  is  held  liable  to  account  for  a  proportion  of  the 
profits  corresponding  to  the  amount  invested,  and  if  loss  is  sus- 
tained or  no  profits  earned,  he  must  account  for  the  money  with 
interest  As  Lord  Ivory  tersely  expressed  it  in  Laird  v.  LtUrcPs 
Tra.,  June  26,  1855,  17  D.  984 — 'The  profits  accresce  to  the 
estate,  the  loss  to  the  trustee.  No  trustee  can  make  individual 
profit  out  of  his  trust.  In  other  words,  he  cannot  be  auctor  in  rem 
suam.^  On  the  other  hand,  if  no  profit  has  been  made  or  loss  has 
been  sustained,  the  trustee  who  has  embarked  the  tmst^funds  in  a 
speculative  concern  ought  to  be  the  sufferer  (see  Black  v.  Coehrane^ 
Feb.  1,  1855,  17  D.  321).". 
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"  This  rale  seems  just,  because  in  the  absence  of  direct  aathorify 
it  is  not  to  be  presumed  that  the  truster  intended  that  the  trusts 
funds  should  be  so  employed.     The  presumption  always  is  that  he 
intended  them  qiutm  primum  to  be  realised  and  distributed.    The 
principle  applies  to  banks  or  incorporated  companies  as  much  as  to 
any  ordinary  trading  company,  since  in  all  of  these  the  funds  of 
the  trust  are  exposed  to  hazard.     But  there  is  a  considershle 
hardship  where  trustees  are  found  liable  for  merely  coniinuifuf  to 
leave  the  trust-funds  invested  in  the  business  as  they  were  left  by 
the  truster  himself.      But  without  express  power  given  to  the 
trustees  it  is  presumed  that  the  truster  intended  to  have  the 
concern  wound  up  and  the  funds  withdrawn  from  all  speculative 
risk  as  soon  as  it  was  in  the  power  of  the  trustees  to  do  so  ;  and 
although  the  point  has  not  yet  been  decided,  the  general  under- 
standing of  the  profession  is  that  the  doctrine  would  be  carried  to 
this  length — that  trustees  leaving  money  embarked  in  a  speculative 
concern  which  they  might  have  drawn  out  and  invested  in  a  moie 
secure  form  would  be  liable  for  loss  arising  to  the  trust-e8tate.''(/) 
''A  trustee  ought  not  to  invest  in  foreign  securities^  unless 
power  is  given  by  the  trust.     Where  the  power  is  given  this  will 
include  such  securities  as  would  be  authorised  by  the  courts  of  the 
countries  which  the  testator  may  be  supposed  to  have  had  in  view, 
and  will  therefore  include  the  Government  Stock  of  the  State,  but 
not  the  bonds  of  moveable  or  local  corporations  {Ellis  v.  Eden^  23 
Beavan  543)." 
Lending  on  '*  Trustees  investing  without  special  authority   on  personal 

P«n«^  security,  bills,  or  personal  bonds,  are  liable  in  the  event  of  loss  to 

^.       '  replace  the  money  with  interest,  or  to  pay  such  a  sum  as  the  benefi- 

ciary would  have  drawn  if  the  fund  had  been  invested  on  good 
heritable  security,  and  the  interest  accumulated.  If,  again,  he 
invest  on  insufficient  heritable  security,  he  will  be  bound  to  make 
good  the  loss  {Acc(mrUant  of  Cowrt  v.  Forsyth^  Jan.  28,  1853,  15 
D.  345).  Strong  remarks  were  made  in  Thomson  v.  CkrisUs 
(June  16,  1852,  1  Macq.  238)  on  the  danger  and  inezpediem^  of 
granting  loans  on  house-property.  And  in  PersUm  t.  PersiOftCs 
Trustees  (Jan.  9,  1863,  1  Macph.  245)  it  was  declared  illegal  for 
trustees  to  lend  to  one  of  their  own  number  on  heritable  security ; 
and  the  security  turning  out  to  be  insufficient,  they  were  found 
liable  to  the  trust-estate  under  the  deficiency." 

Payment  in 

error.  (/)  See  M*Laren  on  Wills,  &c.,  ii.  620.     Brcncnlie  v.  Broxcrdie's  Tn., 

July  11,  1879,6  R.  1233. 
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'*  Trustees  making  payment  to  one  not  entitled  to  receive  it  are 
liable  to  replace  the  money.  But  it  was  considered  a  sufficient 
defence  against  such  liability  that  the  party  to  whom  payment  was 
made  possessed  and  produced  an  apparent  title,  though  it  was 
aflerwards  set  aside." 

''A  different  rule  as  to  the  liability  of  trustees  from  that  contbiutnoeof 
already  announced  applies  where  the  truster  has  either  directly  iJ^jiSi 
permitted  or  plainly  contemplated  that  his  funds  should  remain  in 
a  going  business.  Here  it  is  obvious  that  no  immediate  winding 
up  was  intended,  and  it  would  require  a  very  strong  case  to  be 
stated  against  trustees  so  acting  on  the  apparent  intention  of  the 
truster  to  make  them  liable  for  resulting  loss." 

"If  trustees  are  entitled  to  invest  on  personal  security,  an 
investment  by  way  of  deposit  of  the  funds  in  bank  (which  of  course 
does  not  render  the  depositor  partner,  or  exposed  to  any  of  the 
risks  of  the  concern)  is  within  their  powers,  and  the  subsequent 
£Edlure  of  the  bank  would  entail  no  liability  on  them.  But  they 
are  not  entitled  to  lend  trust-funds  to  a  beneficiary  upon  his 
own  bill  or  acknowledgment  (Eom  v.  AUan^  Nov.  30,  1850, 
13  D.  44)." 

"  It  was  decided  in  Western  Ba/nk  v.  Buchanan  (Feb.  28,  1864,  Bu^rmg  ibare» 
2  Macph.  695)  that  where  trustees  have  been  received  as  partners  ^mpMj?*^ 
of  a  joint-stock  company,  expressly  in  that  character,  their  co- 
partners cannot  make   them   liable  individually  or  beyond  the 
amount  of  the  trust-funds.     It  i&  said  that  in  England  the  author- 
ities rather  point  to  a  different  conclusion.  "(^) 

"  By  the  Act  24  k  25  Vict  c.  84,  as  explained  by  26  &  27  Changes  by 
Vict  c.  115,  all  trusts  are  held  to  include  the  following  provisions,  ^^^"^^  '^**' 
unless  the  contrary  be  expressed : — A  power  to  resign ;  a  power  to 
assume  new  trustees ;  a  provision  thpit  the  majority  of  the  trustees 
accepting  and  surviving  shall  be  a  quorum ;  and  a  provision  that 
each  trustee  shall  only  be  liable  for  his  own  acts  and  intromissions, 

{g)  This  judgment  was  reversed  June  22,  1866  (3  Macph.  H.L.  89, 
4  Macq.  950).  See  also  Muir  v.  CUy  of  Glasgow  Batik,  Dec.  20, 1878,  6 
H.  392  ;  April  7,  1879,  6  R.  H.L.  21.  Trustees  found  liable  as  partners 
of  an  unlimited  company  are  not  entitled  to  recoup  themselves  out  of 
the  trust-funds  where  the  investment  was  one  beyond  their  powers 
{Browrdie  v.  Brownlu^a  Trs,,  July  11,  1879,  6  R  1233).  Homologation 
by  the  beneficiaries  of  an  unauthorised  investment  does  not  relieve  the 
trustees  from  their  liability  {Sanders  v.  Beveridge^  Nov.  7,  1879,  7  R. 
157 ;  see  also  BMnsan  v.  Murdoch,  March  10, 1880,  7  R.  894 ;  City  of 
Glasgow  Bank  v.  Gilktpie  S  Parkhurst,  March  80,  1880,  7  R.  749). 


and  sliftll  not  be  liable  Cor  the  acts  &nd  introiiuBBions  of  co-tnuUM, 
and  bIi&U  not  be  liable  for  DmiBsioiiB."(A) 

"  Certain  disabilities  are  imposed  on  trustees  arimtig  from  tfaeJT 
^n\m  ™!^  position.    They  cannot  be  auetores  in  rem  tuam,  or  do  anytiiiiig  to 
pta«e  their  private  and  individual  interest  in  competition  with  their 

P  duties  as  trustees.    And  tJie  same  rule  applir«  not  merely  to  tnuteo 

proper,  but  to  agents,  f&ctors,  and  managers, — to  all,  in  ahort^  who 
possess  anything  of  a  trust  character  as  acting  for  otben.  Ko  one 
possessing  a  character  analogous  to  that  of  a  trustee  can  purchase 
property  belonging  ta  the  truBt(i)  ( Tork  BuUdingg  Co.  v.  Jfaekeiaie, 
May  13,  1795,  3  Pat.  378  A  579)."  See  also  Univeraity  a/Aher- 
deen  v.  Mag».  of  Aberdeen,  July  18,  1876,  3  K.  1087  ;  March  33, 
1877,  4  R.  H.L.  48. 

"  The  director  of  a  railway  company  is  a  trustee,  and  as  such 
he  cannot  enter  into  any  transaction  with  a  firm  of  which  he  hiiD- 
eelf  is  a  partner,  and  the  benefit  of  which  would  belong  to  the  firm, 
however  fair  the  contract  might  be  in  every  respect  {Biaiiit  r. 
Abi^deen  Railway  Co.,  3\i\j  20, 1854, 17  D.  20,  rev.  1  Macq.  4«1).* 

"  The  rule  has  been  extended  to  every  case,  whether  of  heritage 
or  moveables,  in  which  any  party  acts  for  behoof  of  another  (a* 
Lord  Ivory  explains  it  in  the  case  of  Laird  v.  Laird:)  Tt».,  June 
S6,  18S5,  17  D.  984),  as  trustee,  tutor,  judicial  factor,  commi» 
doner,  agent,  the  party  so  acting  can  take  no  benefit  by  any  trans- 
action he  enters  into  with  tlie  truGit'Catate.  The  sale  made  to  bin 
is  reducible;  the  contract  made  with  him  cannot  be  enforced. 
Nor  docs  it  appear  to  alter  the  rule  that  be  is  only  one  of  a  Urge 
body  of  directors  who  enter  into  the  contract  on  the  other  hand,  or 
one  of  many  partners  who  contract  on  the  other  side,  Tb«  case  of 
Blaikie  does  not  precisely  solve  the  poijit  whether  if  the  director  o! 
a  railway  or  other  company  was  not  present  at  a  meeting  at  whioli 
tliQ  contract  was  resolved  on,  and  took  no  steps  to  further  th«  re- 
solution to  enter  into  the  conti-uct,  the  same  result  would  follow. 
But  looking  to  the  rigid  way  in  which  this  principle  has  been  fol- 
lowed out,  it  would  probably  be  held  that  his  adoption  of  the  oon- 
traot  in  his  character  of  partner  of  the  company  in  which  he  ww 
interested  would  have  the  same  effect  as  if  be  had  been  present  at 
the  meeting,  "(i) 

{h)  See  above,  p.  fi57,  note  (y),  and  p.  &&8,  note  (6). 

(t)  But  if  the  beneficiaries  are  satisfied,  third  parties,  such  as  peisona 
who  have  bid  at  an  action,  cannot  have  a  sale  to  a  trustee  set  aside 
(Abtrdtiti  V.  Stratlon'i  Truatt4,  March  8»,  1867,  5  Macph.  726).  See 
JtobcrU  V.  City  of  GUugow  Bank,  Jan.  17,  1879,  6  R.  805. 
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"  But  the  disability  of  trustees  has  been  carried  even  farther.  Trofftee  cannot 
Without  impugning  the  justice  or  expediency  of  the  rule  that  a  ^MiinLfwodk' 
trustee  should  never  place  himself  in  a  position  where  his  indivi-  ^^^^  *^® 
dual  interest  may  be  opposed  to  that  of  the  trust,  it  may  be 
questioned  whether  the  principle  has  not  been  carried  too  fieur  in  a 
certain  clfiss  of  cases.  For  it  has  been  farther  held  that  if  he  acts 
in  a  trust  character  he  is  not  even  entitled  to  charge  for  law-busi- 
ness done  by  him  for  the  benefit  of  the  trust,  although  he  might 
have  declined  to  do  the  work,  and  devolved  it  on  a  different  law- 
agent  who  would  have  charged  against  the  estate  at  least  as  much, 
perhaps  more  than  he  had.  The  '  purity  principle,'  as  it  has  some- 
times been  termed  in  England,  is  here  carried  so  fiw  as  to  operate 
injuriously,  since  it  very  often  deprives  the  trust  of  the  services  of 
the  very  man  whom  the  truster,  if  he  had  named  a  law-agent, 
would  probably  have  preferred.  But  still  it  must  be  held  as  fixed 
that  as  the  o£Gice  of  a  trustee  is  essentially  gratuitous,  a  trustee 
who  acts  as  agent  for  the  trust  is  not  entitled  to  charge  either  for 
himself  or  by  his  partner  for  his  professional  labours ;  though  he 
may  recover  '  costs  out  of  pocket'  (Morriaan  v.  Bennie,  July  14, 
1847,  9  D.  1483,  rev.  April  26,  1849,  6  Bell's  App.  422;  Flower- 
deufa  Trustees^  Dec.  22,  1854,  17  D.  263 ;  Gray  v.  Dwndaa,  Nov. 
12,  1856,  19  D.  1)." 

'*  If  the  trust-deed  contains  a  power  to  the  trustees  '  to  appoint 
agents  and  factors,  either  of  thevr  own  nwmber  or  other  fit  persons,' 
this  involves  the  power  of  appointing  one  of  the  trustees  as  law- 
agent,  with  the  usual  remuneration  (Ooodevr  v.  CamUhen^  June 
19,  1857,  20  D.  1141)."(j) 

''  It  may  also  be  held  as  fixed  by  Ommanney  v.  SmUh  (March 
3,  1854,  16  D.  721),  that  where  the  beneficiaries  acquiesce  in  the 
employment  of  one  of  the  trustees  as  law-agent  of  the  trost, 
knowing  that  he  was  acting  on  the  footing  of  receiving  the  usual 
remuneration,  they  cannot  afterwards  plead  against  him  this  rule 
of  law." 

''  When  one  of  several  trustees  dies  and  there  is  a  destination  Tnut  inbditt 
to  Burvivora,  the  trust  descends  to  the  survivors  without  any  step  ^  ''^°"- 
being  required  on  the  part  of  these  surviving  trustees  to  complete 
their  title.  But  the  point  has  been  considered  doubtful  when  the 
trust-deed  contains  no  such  destination.  But  the  '  true  principle 
is  stated  by  Stair  (L  6,  14),  and  admits  of  no  doubt.  So  long  aa 
one  of  the  trustees  is  alive  the  trust  subsists,  and  the  powers  can 

( j)  See  30  &  31  Vict.  c.  97 ;  above,  p.  657,  note  (y). 
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be  competently  exercised  by  that  trustee'  (GardotCt  1V&  ▼.  B^iaUan, 
July  17,  1851,  13  D.  1381 ;  Findlay  and  OtJian,  June  30,  1856, 
17  D.  1044).     The  doctrine  may  now  therefore  be  oonsiderad  as 

established'X^^) 
Moving  up  ''  Where  all  the  trustees  have  died,  Mr.  Bell  (Oom.  iL  491)  de- 

faurtoCT^Srff    ^'"^^  *^®  proceedings  to  be  taken  thus: — *K  heirs  haTe  beca 
All  died.  mentioned  in  the  trust-conveyance,  the  heir-at-law  of  the  last  tnsr 

tee  makes  up  his  title,  which  may  be  done  by  sendee  as  heir  of 
provision,  and  dispones  to  those  having  the  radical  rights  or  to  the 
judicial  factor  who  may  be  appointed  by  the  Court,  or,  if  he  will 
not  spontaneously  do  so,  a  declarator  of  trust  and  adjadicatioii 
directed  against  the  heir  of  the  trustee  will  accomplish  the  same 
purpose.  If  heirs  have  not  been  mentioned  there  is  greater  diffi- 
culty, as  the  trust  terminates  with  the  trustee's  death,  and  thefe 
is  nothing  in  the  heir.  But  the  trustnestate  is  in  haredUaie  jaoenU 
of  the  deceased  trustee,  and  his  heir  has  an  interest  to  prevent  it 
from  being  taken  out  of  it  without  payment  of  advanoes  and  in- 
demnification for  engagements  undertaken,  and  so  in  this  oaie 
there  is  a  sufficient  ground  for  calling  the  heir  in  a  declarator  of 
trust  and  adjudication  in  implement.'  When  a  trust  has  been 
taken  to  the  office-bearers  of  a  society  not  incorporated,  and  to 
their  successors  in  office,  and  the  office-bearers  have  been  infeft^  it 
has  been  considered  a  point  of  difficulty  in  what  way  these  snooes- 
sors  in  office  are  to  make  up  their  title  bo  as  to  transfer  the  feudal 
right  to  them.  Lord  Ivory,  in  the  case  of  Gardner  v.  7^  TrmUjf 
House  o/Leith  (Jan.  23,  1848,  7  D.  293),  suggested  that  the  ri^^t 
might  be  taken  up  by  the  successors  by  service  to  the  former  pro- 
prietors as  qtuxiammado  heirs  of  provision,  and  that  view  appears 
to  be  consistent  with  principle.  In  a  certain  limited  class  of  caseB, 
such  as  property  held  by  official  persons  for  charitable  or  eduoa 
tional  pturposeSy  the  Act  13  Yict  c.  13,  comes  into  operation  and 
transfers  the  right  to  the  successors  without  further  procedme; 
but  this  would  not  apply  to  ordinary  family  trusts.  And  again, 
by  the  Acts  23  &  24  Vict  c.  143,  §  38,  Titles  to  Land  Act  (1858) 
Amendment,  it  is  provided  that  where  a  judicial  factor  has  been 
appointed  on  a  trust-estate  on  which  a  trustee  or  judicial  factor 
had  been  previously  appointed,  and  in  whom  the  feudal  right  to 
heritable  property  stood  vested,  he  may  by  petition  apply  to  the 


(k)  See  also  Oswald  v.  City  of  Glasgow  Baiik,  Jan.  15,  1879,  6  R.  461; 
contrast  with  Dawson  v.  Siirion,  Dec.  4,  1863,  2  Macph.  196. 
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Court  setting  forth  the  knds  to  which  he  wishes  to  complete  his 
title,  and  the  w&rrant  for  infeftment  granted  bj  the  Court  operates 
as  a  disposition  of  the  lands,  or  as  an  assignment  of  heritable  bonds 
or  other  heritable  securities."(Q 

*'  If  through  the  obstinacy  of  some  one  trustee  the  working  of 
the  trust  is  impeded  so  that  injury  accrues  to  the  trust-estate,  the 
Court  will  ordain  the  obstructive  trustee  to  concur  with  the  others 
in  executing  the  necessary  acts  of  administration,  and  will  even 
subject  him  in  any  loss  which  his  conduct  has  occasioned  (L. 
Lynedoch  v.  Ochterlany,  Feb.  15,  1827,  5  S.  358)." 

''  In  trusts  for  creditors,  or  for  the  management  of  the  truster's  ^^[^^  ^^ 
affairs  during  his  life,  it  is  not  the  intention  of  the  truster  to  digest  management, 
himself  of  the  fee,  but  merely  to  place  the  trust-estate  under  interim 
management^  retaining  his  interest  in  any  residue  which  remains. 
The  trust  is  merely  as  a  burden  on  the  fee.  The  radical  right  and 
radical  title  remain  with  the  truster  notwithstanding  the  con- 
yeyance.  And  the  importance  of  that  principle  becomes  extreme, 
since  it  leaves  the  truster's  powers  as  extensive  as  those  of  a  fee- 
simple  proprietor  unburdened." 

"The  rule  was  first  established  by  Ccunpbell  v.  Campbell  o/Badioal ri^t 
Edderlvn^a  Cra,  (Jan.  14,  1801,  M.  <  Adjudication,'  No.  11).  truster.  ^ 
Campbell  had  conveyed  his  estate  to  trustees  for  behoof  of  his 
creditors,  with  a  power  of  sale,  and  after  payment  of  debts,  for 
execution  of  a  strict  entail.  The  trustees  were  infeft  After  his 
death  adjudications  were  led  by  creditors  against  his  son  and  heir, 
and  other  adjudications  against  the  trustees." 

"  It  was  held  that  the  truster  was  not  completely  divested,  the 
trust-right  and  infeftment  '  having  been  a  trust  for  the  granter's 
behoof,  though  it  contained  a  power  to  the  trustees  of  selling  the 
lands  for  paying  off  the  granter's  debts,  but  which  power  the 
trustees  never  exercised,  and  still  stood  bound,  in  the  event  of  a 
sale,  to  reconvey  and  settle  the  remainder  for  the  behoof  of  the 
granter  and  his  heirs,  which  did  not  disable  his  lawful  creditors 
not  acceding  to  the  trust-deed  from  doing  diligence  against  himaftlf 
while  he  lived,  or  against  his  apparent  heir  after  his  deaths  for 
payment  or  security  of  their  debts.'  But  while  the  adjudicationa 
led  against  the  apparent  heir  as  representing  his  father  were  held 

(Q  The  enactments  above  referred  to  are  consolidated  in  31  &  32 
Vict,  c  101,  §  26 ;  and  all  beneficiaries  absolutely  entitled  to  trust  pro- 
perty may  now  obtain  authority  to  complete  title  by  petition  to  the 
Court  of  Session,  under  30  &  31  Vict,  c  97,  §  14. 
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good,  it  was  not  found  that  tliose  led  against  tlie  tgmteea 
bad.  On  the  contrary,  it  wonld  seem  that  in  the  opinioa  of  the 
Court,  at  least  of  Lord-President  Campbell,  the  adjadicatiopi  led 
against  the  trustees  would  also  have  been  good  if  led  within  jeir 
and  day  of  those  against  the  heir.  In  M^MtUan  ▼.  ComtfiM 
(March  4,  1831,  9  a  551,  afil  Jan.  1832,  7  W.  &  a  441)  it  ww 
found  that  an  entail  executed  by  a  party  who  had  granted  a  tnot- 
conyeyanoe  for  behoof  of  creditors  containing  unlimited  powen  of 
sale  is  valid,  in  virtue  of  the  radical  right  of  property  remaining 
in  the  truster.     See  Giles  v.  Lindaay  Feb.  27,  1844,  6  D.  771." 

*<  Again,  it  has  been  decided  that  the  truster,  and  not  the 
trustee,  has  the  right  of  voting  in  the  election  of  a  Member  of 
Parliament  (M'Leod  v.  M'Kenzie,  Nov.  17,  1827,  6  a  77,  and 
Lochhcvrt  v.  WingcUe,  Feb.  19,  1819,  F.C.) ;  that  hia  heir  must 
enter  by  service,  which  assumes  that  the  ancestor  remained  pro- 
prietor notwithstanding  the  trust-conveyance  (BM  v.  MimweOf 
Dec.  13,  1728,  7  S.  198) ;  and  that  he  can  dispose  of  the  lendoe 
by  testamentary  deed,  or  by  marriage-contract  (Benton  v.  fiVrsoa, 
Dec.  20,  1833, 12  S.  266,  and  Eerries,  Farquhar,  A  Co.  r.  Bnmm, 
March  9,  1838,  16  S.  948)." 
Bat  under  '*  Although  the  truster  retains  the  radical  right  and  the  radical 

Irardoi  of  tml  title,  he  does  so  only  under  the  burden  of  the  real  rights  which  he 
eredhors.  may  have  created  in  favour  of  creditors,  either  previous  to  or  fay 

the  trust-conveyance.     It  is  the  reversion  only  of  his  estate  after 
these  trusts  have  been  fulfilled  that  remains  subject  to  his  rights 
as  proprietor." 
DifDodtion  of         ''  Suppose,  however,  that  under  a  trust  there  are  not  only  pur- 


reiidneto  third  poses  to  be  fulfilled,  but  also  a  disposition  of  the  whole  residue  or 
SiTwtitnifteE;  reversion  in  favour  of  third  parties,  such  a  disposition  is-— (1)  one 
which  divests  the  granter  entirely ;  and  (2)  which  is  irrevocable 
by  him,  if  so  declared  in  the  trust-conveyance  and  followed  by 
delivery.  After  having  thus  disposed  of  the  whole  subjects  of  ths 
trust,  there  being  no  reversion  remaining  with  him,  he  cannot  deal 
with  the  subjects  to  any  effect  till  the  conveyance  is  revoked ;  and 
(3)  he  cannot  revoke  if  an  interest  in  fiEivour  of  children  has  been 
created  even  by  a  post-nuptial  contract  of  marriage  (Smttton  v. 
Tod,  Dec.  12,  1839,  2  D.  226;  Tumbidl  v.  Tawse,  April  15, 
1824,  1  W.  &  S.  80;  M'Gibbon  v.  M'Gibhon,  March  5,  1852,  U 
D.  605)."(^^0 

(m)  Dunlop  v.  Johnston,  March  24,  1865,  3  Macph.  758,  afF.  April  2, 
1867,  5  Macph.  H.L.  22. 
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« While  the  general  principle  is  recognised  that  the  merepowenof 
existence  of  a  trust-right  does  not  prevent  the  original  proprietor  ^^^^^^^^^ 
from  dealing  with  the  subjects  as  if  he  had  never  been  divested,  it 
never  seems  to  have  been  disputed  that  in  all  such  cases  the 
apparently  absolute  right  conveyed  to  the  trustee  entitles  him  to 
deal  with  the  subjects  as  his  owd,  and  that  if  he  has  sold  them 
or  granted  heritable  bonds  over  them,  or  leases,  or  any  other 
burden,  all  these,  as  flowing  from  an  ex  facie  proprietor  inf eft,  are 
perfectly  good,  so  fleur  as  the  interests  of  third  parties  deriving  right 
from  the  disponee  are  concerned.  Their  dispositions  of  sale  or 
securities  are  unaffected  by  any  back-bond  which  may  have  passed 
between  the  truster  and  the  trustee ;  and  it  seems  to  me,  from  the 
decision  in  Gardyne  v.  Royal  Bank  of  Scotland  (March  8,  1851, 
13  D.  912;  reversed  on  a  different  point),  that  there  can  be  no 
reasonable  doubt  that  all  onerous  rights  derived  from  trustees 
infeft  on  an  apparently  ex  facie  absolute  disposition,  followed  by 
infeftment  in  the  disponee's  person,  will  be  effectual  to  the  holders 
of  such  securities.  In  like  manner,  such  a  trust  will  entitle  the 
trustees  holding  the  apparently  absolute  right  to  the  subjects  to 
retain  them  against  the  truster  demanding  re-conveyance  till  all 
debts,  whether  due  before  the  constitution  of  the  alleged  trust,  or 
becoming  due  afterwards,  shall  be  paid  to  the  trustees.  The 
truster  has  been  divested ;  his  right  resolves  into  one  to  demand  a 
re-conveyance  when  his  obligations  are  satisfied,  and  the  trustees 
are  entitled  to  plead  that  they  cannot  be  called  upon  to  denude 
under  the  personal  obligation  to  that  effect,  either  implied  in  the 
deed  itself  or  expressed  by  relative  back-bond,  till  all  advances  or 
debts  paid  by  them  on  account  of  the  truster  are  satisfied ;  in  other 
words,  that  the  one  personal  obligation  must  stand  against  the 
other ;  and  the  real  right  to  the  lands  must  remain  with  them  till 
these  obligations  hinc  vnde  are  satisfied." — Moib. 
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1.  By  our  ancient  practice,  feudal  grants  taken  to  the  where  there  is 

vassal,  and  to  a  special  order  of  heirs,  without  settling  the  Sig  roowleiU. 

last  termination  upon  heirs  whatsoever,  returned  to  the        .-  j. 

superior  upon  failure  of  the  special  heirs  therein  contained 

(Chuig,  351,  §  11,  Dirl.  and  Stewart,  voce  "Limitations");  but 

2P 
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now  that  feus  are  become  patrimonial  rights,  the  superior  is 
by  the  general  opinion  held  to  be  fully  divested  by  such  grant, 
and  the  right  descends  to  the  vaasal's  heirs-at-law.  And 
even  where  a  vassal  dies  without  leaving  any  heir  who  can 
prove  the  remotest  propinquity  to  him,  it  is  not  the  superior, 
aa  the  old  law  stood  (R.  M.,  1.  2,  c.  55,  §§  1,  2),  but  the  King, 
who  succeeds  as  last  lieir  both  in  the  heritable  and  moveable 
estate  of  the  deceased,  in  consequence  of  the  rule  Quod 
nuUius  est,  cedit  domino  Regi.(a) 
Kiag-t  riglit  2.  If  the  lands  to  which  the   King  succeeds  be  holden 

kt^Vold  of    immediately  of  himself,  the  property  is  consolidated  with  the 
hiin»ei(;  superiority,  as  if  resignation  had  been  made  in  the  Sovereign's 

f*-  *'  hands.  If  they  are  holden  of  a  subject,  the  King,  who  cannot 
'nW^f 'i"^  be  vassal  to  his  own  subject,  names  a  donatary,  who,  to  com- 
plete hb  title,  must  obtain  decree  of  declarator,  in  which  a 
general  citation  against  all  and  sundry  is  sufficient  (CratvftLTd 
V.  Edinburgh.  July  31.  1066,  M.  3410),  and  thereafter  he  is 
presented  to  the  superior,  by  letters  of  presentation  from  Hie 
King  under  the  quarter-seal,  in  which  the  superior  is  chaiged 
to  enter  the  donatary  to  the  lands,  with  all  the  rights  com- 
petent to  the  former  vassal.(6)  The  whole  estate  of  the 
deceased  is  in  this  case  subjected  to  his  debts,  and  to  tlie 
widow's  legal  provifiions  (Wallace  v.  Muir.  July  7,  1C29,  M. 
1350),  and  may  therefore  be  affected  either  by  the  adjudica- 
tion or  confirmation  of  creditors,  according  to  the  nature  of 
the  right.  But  in  the  cariyiug  on  of  such  diligence  the 
Officers  of  State  and  the  donatary  must  be  cited  as  parties. 
Neither  the  King  nor  his  donatary  is  liable  beyond  the  vahie 
of  the  succession.  A  person  who  has  no  heir  to  succeed  to 
bim  cannot  alien  his  heritage  in  lecto  to  the  prejudice  of  the 
King,  who  is  entitled  to  set  aside  such  deed  in  the  character 
of  ultvmus  !uBres;(c)  Goldie  v.  Murray's  Trs.,  1753,  M.  318S. 
3.  A  bastard  can  have  no  legal  heirs  except  those  of  hia 

'1-  (a)  Thu  Crrjsvn,  Jionevcr,  hUI  not  suc^ueJ  unUia-  a.  Jestinatiuu  lo 
the  heir  of  a  baatard  (Torrie  v.  Kin^s  Remtmhrancer,  May  31,  1832, 10 
S.  597). 

(ft)  A  donataiy  cannot  take  up  a  lease  which  excludes  assignees 
(PakoiUT  V.  Bay,  1789,  M.  1368). 

(c)  The  law  of  deathbed  has  been  abolished. 
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own  body ;  since  there  is  no  succession  but  by  the  father ; 
and  a  bastard  has  no  certain  father.(cZ)     The  King  therefore 
succeeds  to  him  failing  his  lawful  issue^  as  last  heir.    Though  Baatards  can- 
the  bastard,  as  absolute  proprietor  of  his  own  estate,  can  o^t  letten  of 
dispose  of  his  heritage  in  Uege  poustie,  and  of  his  moveables  leKi*"»»*ion, 
by  any  deed  inter  vivos  {Evmig  v.  Semple,  July  20,  1739,  M. 
1352),  yet  he  is  disabled,  ex  defectu  nataliwrn,  from  bequeath- 
ing by  testament,  without  letters  of  legitimation  from  the 
Sovereign  {Comm.  of  Berwickshire  v.  CraWy  June  18, 1678, 
M.  1351).(e)     If  the  bastard  has  lawful  children,  he  may^test  unlefla  they 
without  such  letters,  and  name  tutors  and  curators  to  hisusue. 
issue  (Muir  &  Thomson  v.  Kimcaid,  March  8, 1628,  M.  1349), 
for  in  such  case  the  King  can  have  no  interest  to  object,  the 
bastard's  children  being  his  lawful  heirs.     Letters  of  legiti-  EfFeota  of 
mation,  let  their  causes  be  ever  so  strong,  cannot  enable  the  legitimation, 
bastard  to  succeed  to  his  natural  father  to  the  exclusion  of 
lawful  heirs ;  for  the  King  cannot  by  any  prerogative  cut  oflF 
the  private  right  of  third  parties     But  he  may  by  a  special 
clause  in  letters  of  legitimation  renounce  his  right  to  the 
bastard's  succession,  failing  his  descendants,  in  favour  of  him 
who  would  have  been  the  bastard's  heir  had  he  been  bom  in 
lavrful  marriage,  seeing  such  renunciation  encroaches  upon  no 
right  competent  to  any  third  party  {Ramsay  v.  Oovjdie, 
1758,  M.  1359. 

4.  The  legal  rights  of  succession,  being  founded  in  mar-  impedimenta 
riage,  can  be  claimed  only  by  those  who  are  bom  in  lawful  ^  ■'«'<»»^'^ 
marriage ;  the  issue,  therefore,  of  an  unlawful  marriage  are       ^^»  ^) 
incapable  of  succession.    Marriage  entered  into  after  divorce 
for  adultery,  between  the  persons  guilty,  is  declared  unlawful, 
and  their  issue  incapable  of  succeeding,  by  1600,  c.  20.(gr) 
A  bastard  is  not  only  excluded — (1.)  from  his  fathers  succes-  Baatardain- 
sion,  because  law  knows  no  father  who  is  not  marked  out  by  roooearfon^*^ 
marriage ;  and  (2.)  from  all  heritable  succession,  whether  by 

(d)  Although,  under  18  Vict.  c.  23,  §  4,  there  is  given  to  a  mother  a 
limited  right  of  succession  to  her  children,  this  does  not  apply  to  the 
case  of  her  ill^timate  issue. 

(e)  This  is  altered,  and  power  is  given  to  bastards  domiciled  in  Scot- 
land to  dispose  of  their  estates  by  testament  (6  Will.  IV.  c  22). 

(g)  See  above,  b.  i.  t.  vi.  §  23. 
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Um  bther  or  mntber ;  becsiue  he  caoitot  be  pnooonoed  la«- 
fbl  beir  hj  tbe  inqneat,  in  texaa  of  the  brief;  fant  afa*  (3.) 
bom  (be  noveaUe  mooeawn  of  hia  modicr;  tar  thoi^  Aa 
motber  be  kaown.  the  baafid  b  not  bar  Iftwfiil  ddU,  aid 
Uptimacj  ia  implied  in  all  aoooeasioa  dcJensd  I7  hv.  Aad 
if  a  btutard  might  be  dtcenied  executor  as  next  oi  ki&  to  ha 
mother,  be  woold,  hy  cooaeqiieaoe,  be  entitled  to  an  eqo^ 
riiare  of  her  xDoreable  saccesion  with  any  of  her  lavful 
ttMor  cbildtm.  A  bastanl,  tboagb  he  caimot  succeed  jure  mtn- 
■MmUob.     yuinu,  ma;  mcceed  by  destination,  where  be  lb  spectaQy 

called  to  the  micoeaaioD  by  an  entail  or  testameoc 
n  rnuam-  8,  Certain  penHHU,  thoogft  bom  in  lawlul  ntarriage,  an 

aiMj^-  declared  incapable  of  saoceasion  by  statute.  The  director  ot 
fW**^.  the  chancery  was,  by  1609,  c,  4,  prohibited  to  issue  precepts 
M  retoors  in  &Tour  of  pereOtts  eiComtnU  ni  cAted ;  and  subj«rt- 
supennn  were  left  at  liberty  to  refuse  brieveB  and  preoepta 
of  dare  constat  in  their  favonr ;  but  these  penalties  are  now 
UetucanDot  taken  off  by  1690,  c  28,  Aliens  are,  from  their  allegianoo 
ukl  (iaiiK  ^  ^  foreign  prince,  incapable  of  succeeding  in  feudal  ri^ts 
without  naturalisation  (Leslie  v.  Forbes.  1749,  M.  4C36;  see 
15S8,  c.  65,  66;  1669,  c.  7).  That  part  of  these  statntcs 
which  KUpposes  them  also  incapable  of  moveable  succeeaioD, 
though  it  obtains  at  this  day  in  some  other  countries,  is  not 
in  force  with  us.  Cbildren  bom  in  a  foreign  state,  whose 
fathers  were  natural-bom  subjects  and  not  attainted,  are  de- 
*  P«pi«u,  clared  iiatural-bom  subjects  by  4  Geo.  11.  c.  21. (t)  Persona 
educated  in  or  professing  the  Popish  religion,  if  they  shall 
uegloct  upon  their  attaining  the  age  of  lifteen  to  renounce 
its  doctrines  by  signed  declaration,  caimot  succeed  in  berit- 
a^',  but  must  give  place  to  the  next  Protestant  beir,  who  will 
hold  the  estate  irredeemably  if  the  Popish  beir  does  not 
within  ten  years  after  incurring  the  irritancy  sign  the  for- 
mula prescribed  by  the  statute  (1703,  c.  S-X^) 

(A)  VUt  mpra,  h.  ii.  t.  iii.  The  Acts  33  Vict  c  14,  and  33  &  34 
Vict.  c.  108,  gave  tJiens  power  to  take  by  succession,  or  otherwise  ac- 
quire an<l  transmit  real  and  personal  propcity  of  every  description. 

(i)  Roman  Catholics  are  now  relieved  from  att  disabilitiee  (10  Qeo. 
IV.  c.  7,  5  23  ;  Earl  of  Perth,  March  11,  1869,  7  Macph.  642). 
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TIT.  I. — OF  ACTIONS. 


1.  Hitherto  of  persons  and  rights,  the  two  first  objects  of  Aotioiu, 
law ;  actions  are  its  third  object,  whereby  persons  make  their         (s) 
rights  effectual.    An  action  may  be  defined,  a  demand  regu- 
larly made  and  insisted  in  before  the  judge  competent,  for 

the  attaining  or  recovering  of  a  right ;  and  it  suffers  several 
divisions,  according  to  the  different  natures  of  the  rights  pur- 
sued upon. 

2.  Actions  are  either  real  or  peraonal.    A  real  action  is  mJ  ^nd 
that  which  arises  from  a  right  in  the  thing  itself,  and  which  **"*^ 
therefore  may  be  directed  against  all  possessors  of  that        ^^^^ 
thing.     Thus,  an  action  for  the  recovery  even  of  a  moveable 
subject,  when  founded  on  a  j'tw  in  re,  is,  in  the  proper  accep- 
tation, real ;  but  real  actions  are,  in  vulgar  speech,  confined 

to  such  as  are  directed  against  heritable  subjects.  A  2>er- 
aoTud  action  is  founded  only  on  an  obligation  undertaken  for 
the  performance  of  some  fact,  or  the  delivery  of  some  sub- 
ject ;  and  therefore  can  be  carried  on  against  no  other  than 
the  person  obliged,  or  his  heirs.  Both  rights  are  included 
in  an  infefbment  of  annualrent,  which  contains  not  only  a 
personal  obligation  on  the  grantor  to  pay,  but  a  right  of 
hypothec  in  the  subject  itself;  and  therefore  the  creditor  can 

(a)  The  changes  in  some  of  the  branches  of  law  treated  of  in  this 
Book  have  been  so  great  that  it  is  almost  impossible  fully  to  adapt  it  to 
the  present  state  of  the  law.  Some  of  the  most  important  alterations 
have  been  pointed  out  in  the  foot-notes,  and  in  the  notes  at  the  end  of 
the  Book ;  but  for  details  of  the  new  Procedure  Acts,  and  for  the  fall 
development  of  the  law  of  Evidence,  Crime,  &c.,  in  the  decisions  of  the 
Crourt,  it  is  necessary  to  refer  to  the  statutes  themselves,  and  to  the  works 
of  Mr.  Dickson,  Mr.  Macdonald,  and  others. 
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either  sue  the  granter  or  his  representatives  in  a  personal 
action ;  or  he  may  for  his  payment  insist  in  a  real  action  of 
poinding  the  ground  against  the  possessors  of  the  subject 
affected,  though  they  should  not  represent  the  granter 
(ii.  8,  §  15). 
Poinding  of  3.  Poinding  of  the  ground,  though  it  be  properly  a  dili- 

e  groun  ;     g^j^^  qj.  q^  execution,  is  generally  considered  by  lawyers  aa 
^^^)        a  species  of  real  action ;  and  is  so  called  to  distinguish  it 
from  personal  poinding,  which  is  founded  merely  on  an  obli- 
gation to  pay.     Every  debitumi  fundi,  whether  legal  or  con- 
to  iHiom         ventional,  is  a  foundation  for  this  action.(&)     It  is  therefore 
oompetoni.      competent  to  an  annualrenter,  for  the  interest  due  upon  his 
right ;  to  a  superior  for  his  feu-duties,  or  for  his  non-entiy 
duties  before  citation  in  a  declarator,  according  to  the  dis- 
tinction laid  down  (ii.  5,  §  19);  and,  in  general,  to  all  credi- 
Againitwhat   tors  in  debts  which  make  a  real  burden  on  lands.      As  it 
JjJ^jJjl*        proceeds  on  a  real  right,  it  may  be  directed  against  all  goods 
that  can  be  found  on  the  lands  burdened,  even  though  the 
original  debtor  should  be  divested  of  the  property  in  favour 
of  a  singular  successor.     But  (1.)  goods  brought  upon  the 
ground  by  strangers  are  not  subject  to  this  diligence  {Collet 
V.  Master  of  BcdmeHnoch,  Feb.  6, 1679,  M.  10,550).    (2.)  Even 
the  goods  of  a  tenant  cannot  be  poinded  for  more  than  his 
term's  rent,  by  1469,  c.  37 ;  i.e,,  as  practice  has  explained  it, 
for  more  than  the  tenant  was  de  facto  owing  to  bis  master 


(6)  ''As  the  heritable  creditor's  right  is  not  a  hypothec  over  the 
moveables,  but  a  mere  right  to  acquire  by  diligence  a  preference  over 
them,  it  may  be  doubted  whether  the  doctrine  laid  down  in  TuUig  v. 
Whiter  June  18,  1817,  F.C.,  was  not  too  unqualified.  For  there  the 
Court  held  '  that  the  right  of  annualrent  gave  a  real  lien  on  the  lands, 
and  a  preferable  security  in  the  effects  that  were  to  be  found  on  the  lands, 
for  payment  of  the  annualrents  due.'  In  Hay  v.  Marshall,  July  7, 1884, 
F.C.,  and  Campbell  v.  Paul,  Jan.  13,  1835,  13  S.  237,  the  true  principle 
was  brought  out,  with  its  limitations." — MoiR.  "  The  right  conferred 
by  force  of  the  hciitahle  security  seeins  properly  to  be  a  power  to  attach 
and  distrain  the  moveables,  so  long  as  they  remain  on  the  ground  not 
completely  transferred,  or  affected  only  by  inchoate  diligence.  And  thLs 
poinding  affects  not  only  the  moveables  on  the  gi-ound  belonging  to  the 
landlord,  but  also  the  moveables  belonging  to  the  tenants,  to  the  extent 
of  all  arrears  of  rent,  and  current  renl>  "  (Bill's  Com.  i.  59). 
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of  past  rents  at  the  time  of  poinding  {Lady  Pitfoddeh  v.  L. 
PUfoddels,  Feb.  4, 1674,  M.  10,548.)(c) 

4.  In  a  poinding  of  the  ground,  not  only  the  natural  pos-        (i2) 
sessors  must  be  cited,  but  the  proprietor  of  the  ground,  who 

has  an  obvious  interest  in  the  issue  of  the  cause.     Where,  who  are 
therefore,  the  action  is  brought  against    lands    that    are  ^ 

granted  in  wadset,  the   wadsetter  must  be    cited,  who  is         ^^^ 
really  the  proprietor,  and  not  the  reverser,  who  has  the  bare 
right  of  redemption.     The  defenders  in  this  action  are  made 
parties,  not  as  debtors  to  the  pursuer,  but  as  proprietors  or 
possessors  of  the  lands  affected,  because  the  process,  being 
founded  on  a  real  right,  affects   the  lands  themselves.     AEffeotiofa 
decree,  therefore,  when  it  is  once  obtained  upon  it,  operates  p^^^ing  the 
against  all  singular  successors  in  the  lands,  without  any  new  ground, 
sentence  {Adartison  v.  L.  Balmerino,  June  26,  1662,  M. 
3346).     Whereas  in  personal   poinding  the  goods  are  not 
poinded  as  being  on  the  ground  of  any  special  lands,  but  as 
the  goods  of  the  pursuer's  debtor ;  and  therefore  the  warrant 
cannot  extend  against   the  goods  of  any   other  than  the 
debtor.  (cJ) 

5,  Actions  are  either  ordinary  or  rescissory.     All  actions  Actions,  ordi- 
are  m  the  sense  oi  this  division  ordinary  which  are  not  re-  gciwory. 
scissory.     Rescissory  actions  are  divided  (1.)  into  actions  of 

proper  improbation;   (2.)  actions  of  reduction-improbation ; 

(3.)  actions  of  simple  reduction.    Proper  improbations,  which 

are    brought  for  declaring  writings  false    or    forged,    are 

treated  of  below  (iv.  4,  §  34  e^  seq.).    Reduction-improbation  Reduction- 
improbation. 


(c)  Poinding  of  the  ground  is  not  competent  to  proprietora  or  pos- 
sessors. The  proper  process  competent  to  such  for  the  recovery  of  their 
rents  is  the  action  of  maills  and  duties  (Inst.  1.  c).  The  process  is  com- 
petent before  the  sheriff,  and  extract  of  his  decree  is  a  sufficient  warrant 
to  poind  {Kmiiedy  v.  Buick,  Feb.  17,  1852,  14  D.  613 ;  I  &  2  Vict 
c.  114,  §  9;  Af.  AUsa  v.  Je/rey,  Feb.  15,  1859,  21  D.  492). 

(d)  In  competition  with  the  trustee  in  a  sequestration,  no  poinding  of 
tlie  ground  not  carried  into  effect  by  sale  of  the  effects  sixty  days  before 
the  sequestration,  has  any  effect,  except  to  the  extent  of  the  interest  on 
the  debt  for  the  current  term,  and  arrears  of  interest  for  one  year  imme- 
diately preceding.  To  that  effect  a  creditor  holding  a  preferable  herit- 
able security  may  poind  even  after  the  sequestration  (19  &  20  Vict  c.  79, 
§  118). 
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who  WBKw  utt  IniEt  or  aoBded 
hf  ^  wmiikg  insisu  for  |EudaiIiig  or  rriiffBtiag  is  imOMity 
in  order  to  hare  h  set  aade.  or  its  eSset  im  itiiiil,  vader 
tlie  eeitificatioQ  that  the  vmii^  if  sot  prodveedy  did  be 
dtdaa^  false  and  forged.  Hus  eenificatian  is  a  fiction  rf 
law,  introdiiced  that  the  prodnctioo  of  vxitiiigs  may  be  Ae 
more  effectually  forced ;  and  therefive  it  cyeratea  only  ia 
&r<Kir  cf  the  pmsoer;  so  that  the  writing  thoi^h  dedued 
fidse,  continues  in  full  strength  in  all  qnestiana  with  diiid 
partiea  Because  the  summons  in  this  action  pnoeeeds  oa 
alleged  grounds  of  fiedsehood,  his  Majesty's  Adrocate,  iriio  is 
the  public  prosecutor  of  crimes,  must  omcnr  in  it.(€) 
iMf  h$  6*  This  action  may  be  founded  either  upon  a  real  intenst 

immrmA  ^  ^  personal    A  proprietor  of  lands  has  a  real  interest  to 

t>t<rMC»  reduce  all  deeds  affecting  his  estate.    And  though  a  pnr- 

W  suer^s  interest,  in  consequence  of  his  property,  appears  to  be 
equally  strong  whether  the  deeds  in  question  flow  finm  his 
author  or  not,  yet  by  our  practice  hitherto  no  writings  am 
be  called  for  in  this  process  but  those  which  have  been 
granted  by  persons  with  whom  the  pursuer  connects  a  title 
(Stair,  iv.  20,  §  14 ;  £.  Innercauld  v.  E.  Aboyne,  Dec.  16, 1709, 
M.  6659).  By  our  older  forms,  one  whose  right  to  lands  was 
merely  personal  could  not  call  for  seisins  of  these  lands  in 
order  to  reduction ;  but  now  he  may  if  they  be  granted  by 
his  author  (Keith  v.  L,  Braco,  Jan.  24,  1739,  M.  6662). 
Where  the  writings  called  for  were  not  granted  to  the  de- 
fender himself,  but  conveyed  to  him  under  singular  titles, 
the  pursuer  was  formerly  obliged  to  cite  the  defender's 
authors,  who  were  liable  to  their  disponee  in  warrandice; 
but,  to  prevent  unnecessary  delays,  defenders  are  by  the 
present  practice  obliged  to  cite  their  own  authors  (Act  S., 
ersptrioiutl.  Fob.  16,  1723).  A  reduction-improbation  is  founded  on  a 
porHonal  interest  when  one  insists  for  certification  against 
(loeds  fi^ranted  by  himself,  or  by  any  of  his  ancestors  whom  he 
represents  by  service  ;  but  this  is  not  competent  to  an  apparent 
heir,  because^  lie  can  liave  no  interest  till  he  be  served.(/) 

(r)  Tin's  in  now  unnecessary  (31  &  32  Vict.  c.  100,  §  17). 
(/)  Mrrc  ajipjirency  used  to  be  a  sullicient  title  to  pui-sue  reductions 
(Ml  the  head  of  ileaUibed  (see  above,  t.  viii.,  §  48),  or  of  a  sale  of  an 
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7.  As  the  certification  in  this  process  draws  after  it  soTermBinigned 
heavy  consequences,  three  successive  terms  were  by  the  former  ®'^  ^ 

custom  assigned  to  the  defenders  for  production,  which  are        ^^^ 
reduced  to  two  by  1672,  c.  16,  §  25,  concerning  the  session. 
After  the  second  term  is  elapsed,  intimation  must  be  made 
judicially  to  the  defender  to  satisfy  the  production  within  ten 
days ;  and  till  these  are  expired  no  certification  can  be  pro- 
nounced (Act  S.,  Jan.  1, 1709.(g)     Certification  cannot  pass  Can  oertifica- 
against  deeds  recorded  in  the  Books  of  Session  if  the  defender  againit  writ- 
shall  before  the  second  term  oflFer  a  condescendence  of  the  JStSSflf^ 
dates  of  their  registration,  they  being  considered  as  already 
in  the  hands  of  the  Clerk  of  Court;  and  even  thereafter,  an 
extract  of  a  deed  so  recorded  will  stop  certification  against 
the  original  unless  falsehood  be  objected,  in  which  case  the 
original  must  be  brought  from  the  record  to  the  Court.     Ex- 
tracts of  charters  from  the  chancery  cannot  stop  certification ; 
for  as  no  charters  are  recorded  there  after  sealing,  that  record 
proves  not  the  existence  of  a  sealed  charter.(A)     No  extract 
from  an  inferior  court  is  a  bar  to  certification ;  the  principal 
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estate  by  a  preceding  heir  contrary  to  the  fetters  of  an  entail  (Qrahame  v. 
Grahame,  Dec.  11,  1829,  8  S.  231).  Beductions  are  incompetent  in  the 
Sheriflf-Court  By  19  &  20  Vict.  c.  79,  §  10,  "  all  alienations  of  property 
by  a  party  insolvent,  or  notour  bankrupt,  which  are  voidable  by  statute 
or  at  common  law,  may  be  set  aside  either  by  action  or  exception,**  in  the 
Sheriff-Court  as  well  as  in  the  Supreme  Court  This  does  not  render 
competent  a  proper  action  of  reduction  in  the  Sheriff-Court,  but 
merely  enables  the  validity  of  a  deed  to  be  determined  in  any  pro- 
ceedings in  which  it  may  be  founded  on,  without  the  necessity  of 
a  reduction  in  the  Supreme  Court  (Dickson  v.  Murray y  June  7,  1866, 
4  Macph.  797 ;  Moroney  S  Co.  v.  Muir  A  SonSy  Nov.  6,  1867, 
6  Macph.  7). 

{g)  Tliis  procedure  was  abolished  by  50  Geo.  III.  c  112,  §  9.  As  to 
the  present  procedure  as  to  satisfying  production  in  reductions,  see  A.  S., 
July  11,  1828,  §  51 ;  13  &  14  Vict.  c.  36,  §  7  ;  31  &  32  Vict  c.  100,  §  22. 
In  reductions  the  defender  may  state  objections  to  the  title  to  sue  or 
plead  on  an  exclusive  title,  or  state  other  objections  to  satisfying  pro- 
ductions in  defences  confined  to  these  points  in  the  first  instance.  If 
these  defences  are  repelled,  he  may  afterwards  lodge  defences  on  the 
merits  (13  &  14  Vict  c  36,  §  7  ;  United  CoUege  of  St,  Andrew  v.  Blyth^ 
March  4,  1864,  2  Macph.  810). 

(h)  Sealing  is  not  now  required  (31  &  32  Vict  c.  101,  §  78). 
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writing  must  bo  laid  before  tlie  Court  of  SessioD  on  a  prop( 
warrant,  (i) 

&  In  an  actiou  for  simple  reduction  the  oertitication  i 
only  temporary,  dectariug  the  nritisgE  called  for  null  onU 
they  be  produced ;  so  that  they  recover  their  full  forct-  nft* 
production,  even  against  the  pursuer  himself;  for  wbid 
reason  the  process  is  now  seldom  used.  Because  its  certiii 
cation  is  not  80  severe  as  in  reduction-improbation,  there  i 
but  one  term  assigm-d  to  the  defender  for  producing  the  deed 
i-jiUed  for,(j) 

9.  The  raoHt  usual  grounds  of  reduction  of  writings  an 
the  want  of  the  requisite  solemnities  (iii.  2,  §  3) ;  or  that  tb 
grauter  was  minor  (i.  7,  §  19) ;  or  interdicted  (i.  7,  §  34) ;  d 
inhibited  (ii.  2,  §  2) ;  or  that  he  signed  the  deed  on  dcaitll 
bed(i-)  (iiL  8,  §  46) ;  or  was  compelled  or  frightened  into  it 
or  was  circumvented ;  or  that  he  granted  it  in  prejudiw  C 
his  lawful  creditors. 

10.  In  reductions  on  the  head  of  force  or  fear,  or  fraoi 
,.  ami  circumvention,  the   pursuer  must   libel  the  particulj 

circumstances  from  which  bis  allegation  is  to  be  proved 
and  though  not  any  one  of  them  should  be  relevant  or  auffi 
ciont  by  itself,  they  may,  when  joined  leather,  be  sutScien 
to  reduce  the  deed.  Where,  therefore,  there  is  the  leM 
appearance  of  relevancy,  the  Court  ia  in  use,  before  answcr- 
i.r,  before  pronouncing  any  interlocutor  upon  the  relevanc 
of  the  circumstances  libelled — to  allow  a  conjunct  proof  t 
both  parties  as  to  the  manner  of  granting  the  deed.(^)     Re 

(i)  UnleM  where  the  defender  takes  notliiiig  under  the  decrtiO  {€Iai 
T.  Walton,  1804,  M.  12,216).  As  Ui  redui:tiona  of  Bervices,  see  31  &  3 
Vict.  c.  101,543- 

(j)  Tlic  chief  peculiarity'  of  the  action  of  reduclion  in  eidsting  pnctli 
it  that  wheR  the  defender  desins  to  object  to  the  pniGUeT'a  title  to  plM 
■o  exclusive  title  or  to  state  otlier  objectiona  to  "salisfying  pradnctioti 
he  may  lodRe  preliminary  dcfencen  on  tliiit  point ;  dpfentes  on  the  mprii 
being  required  only  if  the  defences  to  satiafj^g  prodaction  are  icpellt 
(13  &  14  Vict.  c.  36,  5  7).  It  the  defender  fails  to  satisfy  productio; 
decree  of  certification  contra  non  prorfucfa  is  pronounced.  The  defcndi 
is  not  required  to  produce  writings  which  were  never  in  his  possenion, 

(i)  Tliis  ia  no  longer  a  ground  of  reduction  (34  &  33  Vict,  c  81). 

(i)  See  Wardlaw  v.  M'Kmtie,  June  10,  1808,  21  D.  940.  Sue 
actions  are  now  sent  to  a  jury. 
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duction  is  not  competent  upon  every  degree  of  force  or  fear ;  not  competent 
it  must  be  such  as  would  shake  a  man  of  constancy  ^^^l^f^^o^^^'^ 
resolution.     Neither  is  it  competent  on  that  fear  which  arises  ^^^'> 
from  the  just  authority  of  husbands  or  parents  over  their        (26) 
wives  or  children  (1.  21,  22,  de  rit.  nupt,  D.  23,  2) ;  nor  of 
magistrates  over  those  subjected  to  them  (1.  3,  §  1,  quod  met. 
causA,  D.  4,  2) ;  nor  upon  the  fear  arising  from  the  regular 
execution  of  lawful  diligence  by  caption,  provided  the  deeds 
granted  under  that  fear  relate  to  the  ground  of  debt  contained 
in  the  diligence  {Mair  v.  Stewart,  Jan.  22,  1667,  M.  16,484); 
but  if  they  have  no  relation  to  that  debt,  they  are  reducible 
ex  metu  (Heriot  v.  Bird,  1681,  M.  16,496).(ri) 

11,  Where  a  person  of  a  weak  or  facile  tempeij  executes  nor  on  the 

a  deed  in  itself  irrational,  the  most  slender  circumstances  otfl^tjperte. 
fraud  on  the  part  of  the  receiver  will  be  laid  hold  of  to  set  i^x 
it  aside.  But  without  some  such  circumstance  the  deed  must 
stand  ;  for  let  a  person  be  ever  so  subject  to  imposition,  if  he 
is  not  fatuous  or  legally  interdicted,  his  deeds  are  effectual 
unless  they  have  been  drawn  from  him  by  unfair  practices.(o) 
Yet  where  the  deed  itself  discovers  oppression,  or  a  catching 
an  undue  advantage  from  the  necessities  of  our  neighbour, 
dole  is  said  inesae  in  re,  and  so  requires  no  extrinsic  proof. 
Thus,  a  bond  taken  from  an  heir  for  quadruple  the  sum  lent, 
though  payable  only  in  the  event  that  he  should  succeed  to 
his  ancestor,  was  reduced  except  as  to  the  principal  sum 
really  advanced,  and  its  interest  {Abercromby  v.  E.  Peter- 
borough, July  13,  1745,  M.  4894). 

12.  The  reduction  of  alienations  hurtful  to  creditors  is  Reduction 
founded  upon  the  Act  1621,  c.  18,(p)  which  we  have  borrowed  Jj^L  ^^  ^^ 
from  the  Koman  law  (1.  1  et  seq.,  quce  in  fraud,  cred.,  42,  8).       (28-29) 
By  the  first  part  of  this  statute  all  alienations  granted  after  fint  part  of 
contracting  of  lawful  debts,  in  favour  of  conjunct  or  confident  *^®  ^^ 
persons,  without  true,  just,  and  necessary  causes,  and  with- 
out a  just  price  really  paid,  are  declared  null.    One  is  deemed  who  are 

deemed  prior 

creditor! ; 
(n)  Dick  V.  Outzmery  Nov,  28,  1829,  8  S.  147  ;  Craig  v.  Paton,  Dec 

13,  1865,  4  Macph.  192.  ^^^ 

(o)  See  Clunie  v.  Stirling^  March  11,  1852, 17  D.  15. 

(p)  See  a  commentary  on  this  statute  and  that  of  1696  in  Note  A, 
at  the  end  of  this  title,  superseding  foot-notes. 
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a  prior  creditor  whose  ground  of  debt  existed  before  the 

right  granted  by  the  debtor,  though  the  vrritten  voudier  of 

the  debt  should  bear  a  date  posterior  to  it  (Ored.  of  PoUoek 

V.  Pollock,  Jan.  21, 1669,  M.  1002;  Street  v.  Maaaon  cmd  L 

oonjunct  or      Torphichen,  July  27, 1669,  M.  1003).    Persons  are  accounted 

JJJ^I^*        conjunct  whose  relations  to  the  grantor  is  so  near  as  to  bar 

,3^.        them  from  judging  in  his  cause  (Lord  Elibcmk  v.  CaUamder, 

Feb.  8,  1712,  M.  12,569).    Confident  persons  are  those  who 

appear  to  be  in  the  grantor's  confidence,  by  being  employed 

in  his  afiairs  or  about  his  person;  as  a  doer,  steward,  or 

domestic  servant(3) 

Graioitoui  13.  Though  by  the  letter  of  this  Act  the  right  to  be 

redttdU^        reduced  must  be  granted  both  without  a  price  paid  and  in 

(32)        favour  of  a  conjunct  or  confident  person,  yet  by  practice 

gratuitous  rights,  even  where  they  are  granted  to  strangerB, 

if  the  granter   ^i^  subject  to  reduction.    But  rights,  though  gratuitous,  are 

wMiMolvent.  j^^^  reducible  if  the  granter  had  at  the  date  thereof  a 

sufficient  fund  for  the  payment  of  his  creditors   {Clafi  v. 

Stewart  Jk  Watson,  1675,  M.  917;  MddmrrCs  Execrs.  v. 

ProviiionB  to    Mddrum,  1717,  M.  928).     Provisions  to  children  are  in  the 

«^^^JJ"     judgment  of  law  gratuitous ;  so  that  their  effect  in  a  ques- 

(34)  '      tion  with  creditors  depends  on  the  solvency  of  the  granter. 

bat  not  settle-  But  settlements  to  wives,  either  in  marriage-contracts  (Crs. 

mentBtowive..  ^^  j^^^^  ^  jr^^  MiddUton,  Nov.  18,  1729,  M.  984)  or  even 

^^)  after  marriage,  are  onerous  in  so  far  as  they  are  rational; 
and  consequently  are  not  reducible  even  though  the  granter 
was  insolvent  {Robertson  v.  Handyside,  Jan.  11,  1738,  M. 
957 ;  Sir  R.  Mackenzie  v.  Monro,  Feb.  17,  1728,  M.  958). 
This  rule  holds  also  in  rational  tochers  contracted  to  hus- 
bands {Lockhart  v.  Dundas,  Jan.  22, 1714,  M.  956).  But  it 
must  in  all  cases  be  qualified  with  this  limitation — if  ih$ 
insolvency  of  the  granter  was  not  publicly  hnown ;  for  if 
it  was,  fraud  is  presumed  in  the  receiver  of  the  right,  by 
contracting  with  the  bankrupt  {Wood  v.  Reid,  Nov.  23, 
1G80,  M.  077.) 

{q)  Edviond  v.  Grant,  June  1,  1853,  15  D.  703.  Wiether  a  testa- 
mentary trustee  or  tutor  is  a  confident  person  in  regard  to  a  beneficiary 
or  })upil  is  a  question  of  circumstances  (see  Young  v.  Danoch^s  Trs.,  Jan. 
23,  1835,  13  S.  305  ;  Laing  v.  Chcync,  Jan.  18,  1832,  10  S.  202). 
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14.  The  creditor  who  objects  to  the  deed  must  by  the  on  whom 
words  of  the  Act  prove  that  it  was  gratuitous,  either  by  the  ^f  ^^  ^^"^^ 
oath  or  writing  of  the  receiver ;  but  as  the  statute  is  now         .^. 
explained,  the  receiver,  if  he  be  a  conjunct  or  confident 
person,  must  astruct  or  support  the  onerous  cause  of  his 
right,  not  merely  by  his  own  oath,  but  by  some  circum- 
stances or  adminicles   {Duff  A  Brown  v.  Forbes,  Dec.  15, 
1671,  M.  12,428).     If  there  is  no  real  ground  of  suspicion, 
the  slightest  adminicles  will  serve   (Skene  v.  Forbes,  M. 
12,572).     Where  a  right  is  granted  to  a  stranger,  the  narra- 
tive of  it,  expressing  an  onerous  cause,  is  sufficient  per  se  to 
secure  it  against  reduction  {Trotter  v.  Hv/me,  June  26, 1680, 
M.  12,561). 

16.  By  a  second  branch  of  this  statute  all  voluntary  pay-  Second  branch 
ments  or  rights  made  by  a  bankrupt  to  one  creditor,  to° 
disappoint    the    more    timeous    diligence   of    another,   are      ^^*  ^^ 
reducible  at  the  instance  of  that  creditor  who  has  used  the 
prior  diligence.     Qrants  made  by  the  debtor  in  considera- 
tion of  sums  instantly  advanced  by  the  grantee  are  not 
securities  given  to  creditors,  and  so  fall  not  under  the  sanc- 
tion of  the  statute— -c.gr.,  a  sale  of  lands  {NeUson  v.  Ross,  Feb. 
8,  1681,  M.  1045),  or  a  bond  of  borrowed  money  {Monteith 
V.  Anderson,  June  18,  1665,  M.  1044).    A  creditor,  though  what  u  meant 
his  diligence  be  but  begun   by  citation,  may  insist  in  a^^nce. 
reduction  of  all  posterior  voluntary  rights  granted  to  his 
prejudice  {Oartshore  v.  Cockbum,  1686,  M.  1051 ;  Broivn  v. 
Bruce's  Crs.,  Jan.  9,  1696,  M.  1055) ;  but  the  creditor  who 
neglects  to  complete  his  begun  diligence  within  a  reasonable 
time  is  not  entitled  to  reduce  any  right  granted  by  the  debtor 
after  the  time  that  the  diligence  is  considered  as  abandoned 
{Drummond  v.  Kennedy,  July  9, 1709,  M.  1079). 

16.  A    prohibited    alienation,  when    conveyed    by  the  Beduction  not 
receiver  to  another  who  is  not  privy  to  the  fraud,  subsists  S^qJJ^^* 
by  the  statute  in  the  person  of  the  bond  fide  purchaser.  ■««»■«>«. 
Where  the  conjunction  or  confidence  between  the  granter        (40) 
and  receiver  cannot  be  perceived,  either  from  the  tenor  of 
the  right  or  from  the  conveyance  of  it  to  the  purchaser,  the 
purchaser  is  not  presumed  to  have  been  partaker  of  the 
fraud  {Allan  v.  Thomson,  Jan,  9,  1730,  M.  1022).     This 
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[anr. 


Rednetioii 
upon  the  Act 
1696. 

(41,42) 


statute  declares  all  alienations  made  contrary  thereto  to  be 
NuUttjr,  when  null,  either  by  way  of  action  or  exception.  But  in  jwactioe 
exception.  it  is  Only  in  the  case  of  moveable  rights  that  the  nullity  is 
receivable  by  exception  (Bower  v.  Cowper,  June  16,  1671, 
M.  2734) ;  it  must  be  declared  by  redaction  where  the  right 
is  heritable  (L.  Lour  v.  Lady  Craig,  July  22,  166^  K 
27.S3).(r) 

17.  By  Act  1696,  c.  5,  all  alienations  by  a  bankrupt 
within  sixty  days  before  his  bankruptcy  to  one  creditor  in 
preference  to  another,  are  reducible  at  the  instance  even  of 
such  co-creditors  as  had  not  used  the  least  step  of  diligenoa 
— ^A  bankrupt  is  there  described  by  the  following  characten : 
diligence  used  against  him  by  homing  and  caption;  and 
insolvency,  joined  either  with  imprisonment,  retiring  to  the 
sanctuary,  absconding,  or  forcibly  defending  himself  from 
diligence.     It  is  sufficient  that  a  caption  is  raised  against 
the  debtor,  though  it  be  not  executed,  provided  he  has  re- 
tired to  shun  it  (Lard  KUkerran  v.  Couper,  Feb.  24,  1737, 
M.  1091).    It  is  provided  that  all  heritable  bonds  or  rights  on 
which  seisin  may  follow,  shall  be  reckoned,  in  a  question 
with  the  granter's  other  creditors  upon  this  Act,  to  be  of  the 
date  of  the  seisin  following  thereon,(8)  and  it  has  been 
variously  decided,  whether  heritable  bonds,  granted  in  secu- 
rity of  debts  presently  contracted,  fall  under  this  brandi  of 
the  statute;  but  by  the  last  decision  (Johnston  v.  Hom^ 
1751,  M.  1130)  the  Act  was  found  to  relate  only  to  securities 
for  former  debts,  and  not  to  nova  debita, 

18.  Rights  granted  by  a  debtor  in  trust  for  his  creditors, 
though  they  should  contain  no  partial  clause  preferring  any 
one  creditor  before  the  rest,  were  formerly  set  aside  at  the 
suit  of  those  creditors  who  did  not  accede  to  them ;  because 


Tnut-right,  if 
reducible. 

(46) 


(r)  In  practice  it  came  to  be  held,  contrary  to  the  express  words  of 

the  A<*t,  that  \ho.  challonj^e  must  be  by  action  only  ;  but  this  is  altered 
by  §§  9  &  10  of  the  Act  of  1856. 

(s)  J3y  54  Geo.  111.  c.  137,  §§  12  &  13,  transference.«*,  or  other  righti' 
whicli  re<juire  seinin  to  their  completion,  shall  be  held  to  be  of  the  date 
of  the  registration  of  the  seisin  (see,  now,  31  &  32  Vict.  c.  101,  §  15), 
and  in  all  other  cases  of  the  date  of  the  intimation,  delivery,  or  other  act 
re<jnisite  for  comi)leting  the  Bame. 
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the  right  of  creditors  to  aflFect  their  debtor's  estate  by  diligence 
ought  not  to  be  restrained  by  a  deed  of  the  debtor,  imposing 
a  trustee  on  them  ¥rithout  their  consent  {STiee  v.  Ariderson's 
Tr8,y  July  12,  1734,  M.  1206) ;  but  now  they  are  sustained  if 
the  debtor  be  not  bankrupt  in  the  precise  terms  of  the  statute 
1696  {Snodgrass  v.  Beaes  Crs.,  Nov.  13, 1744,  M.  1209,  1095 ; 
Orant  v.  Cunningham,  1747,  M.  1097).(0 

19.  Actions  are,  both  by  the  Roman  law  and  ours,  divided  Actioni  either 
into  rei  perseciutorice  and  pcencdes.    By  the  first,  the  pursuer  ^J^^^^jJI^aL 
insists  barely  to  recover  what  patriinonio  ejus  dbest,  the        /j^v 
subject  that  is  his,  or  the  debt  that  is  due  to  him ;  and  this 
includes  the  damage  sustained  by  the  pursuer,  damnum  et 
interesse ;  for  one  is  as  truly  a  sufferer  in  his  patrimonial 

interest  by  that  damage  as  by  the  loss  of  the  subject  itself. 
In  penal  actions,  which  always  arise  ex  delicto,  something  is 
also  demanded  by  way  of  penalty. 

20.  Actions  of  spuilzie,  ejection,  and  intrusion  are  penaL  Action  of 
An  action  of  spuilzie  is  competent  to  one  dispossessed  of  a  "P'^?' 
moveable  subject  violently,  or  without  order  of  law,  against        <^^) 
the  person  dispossessing ;  not  only  for  being  restored  to  the 
possession  of  the  subject,  if  extant,  or  for  the  value  if  it  be 
destroyed,  but  also  for  the  violent  profits  (as  to  which  see  ii. 

6,  §  24),  in  case  the  action  be  brought  within  three  years 
from  the  spoliation.  The  pursuer  need  prove  no  more  than 
that  he  was  in  the  lawful  possession ;  nay,  though  the  defender 
should  offer  to  prove  himself  proprietor,  it  is  no  good  defence; 
for  he  ought  not  jus  sibi  dicere.  But  it  is  a  relevant  defence 
that  the  defender  had  a  probable  title  for  what  he  did,  for 
quUibet  tituLus  eoocusat  a  spolio ;  or  that  he  made  voluntary 
restitution  de  recenti  of  the  goods  spuilzied,  cv/m  omni 
causd.{v)  Ejection  and  intnision  are  in  heritable  subjects  Ejeotion  and 
what  spuilzie  is  in  moveable.  The  difference  between  the  "'*'^"*®'^ 
two  first  is,  that  in  ejection  violence  is  used,  whereas  the  in- 
truder enters  into  the  void  possession  without  either  a  title 


(t)  In  general,  such  deeds  are  not  now  effectual  when  granted  within 
sixty  days  of  bankruptcy  (see  BelPs  Com.  ii.  495,  496). 

(t;)  Le,,  as  to  the  penal  consequences  ;  for  these  defences  are  *'  utterly 
ineffectual  in  so  far  as  concerns  simple  restitution  and  damages "  (Init 
1.  c). 
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[B.IV. 


Contraventicn 
of  law- 
borrowB; 

(16) 


its  penalty. 


Penal  addons 
not  trans- 
missible 
against  heirs. 

(14,  70) 

Exception  to 
this  rule. 


from  the  proprietor  or  the  warrant  of  a  judge.     The  actums 
arising  from  all  the  three  are  of  the  same  general  natnie. 

21.  The  action  of  contravention  of  law-borrows  is  abo 
penal.  It  proceeds  on  letters  of  law-borrows  (from  bor^  a 
cautioner),  which  contain  a  warrant  to  charge  the  party 
complained  upon,  that  he  may  give  security  not  to  hurt  the 
complainer  in  his  person,  family,  or  estate  (1429,  a  129; 
1581,  c.  117),(w)  These  letters  do  not  require  the  previous 
citation  of  the  party  complained  upon,  because  the  cautioQ 
which  the  law  requires  is  only  for  doing  what  is  every  man's 
duty;  but  before  the  letters  are  executed  against  him  the 
complainer  must  make  oath  that  he  dreads  bodily  harm  from 
him.(a;)  The  penalty  of  contravention  is  ascertained  to  a 
special  sum,  according  to  the  offender's  quality,  the  half  to 
be  applied  to  the  fisk,(y)  and  the  half  to  the  complainer 
(1593,  c.  166);  which  may  be  demanded  though  the  person 
complained  upon  should  not  have  given  caution  in  obedience 
to  the  letters  (1597,  c.  269).  Contravention  is  not  incurred 
by  the  uttering  of  reproachfrd  words,  where  they  are  not  ac- 
companied either  with  acts  of  violence,  or  at  least  a  real 
injury ;  and,  as  the  action  is  penal,  it  is  elided  by  any  jHt>- 
bable  ground  of  excuse.(0) 

22.  Penalties  are  the  consequences  of  delict,  or  trans- 
gression; and  as  no  heir  ought  to  be  accountable  for  the 
delict  of  his  ancestor  farther  than  the  injured  person  has 
really  suffered  by  it,  penal  actions  die  with  the  delinquent, 
and  are  not  transmissible  against  heirs.  Yet  the  action,  if 
it  has  been  commenced  and  litiscontested  in  the  delinquent's 


(w)  See  A.  S.,  Jan.  21,  1595. 

(x)  In  cases  between  husband  and  wife,  or  parent  and  child,  the  com- 
plainer  must  bring  some  evidence  that  he  has  cause  to  dread  bodily  harm 
{Taylor,  June  25, 1829,  7  S.  794  ;  Th<nM<my  March  7, 1815,  F.C. ;  Colder, 
Feb.  24, 1841,  3  D.  615). 

(y)  Hence  the  Lord  Advocate  must  be  a  pursuer  on  behalf  of  the 
Crown. 

(2)  The  warrant  may  be  brought  under  review  by  suspension,  or  sus- 
pension and  liberation,  if  imprisonment  has  foHowed  on  fiiilure  to  find 
caution.  It  liiis  been  heUl  that  it  is  necessary  to  prove  malic<»  and  want 
of  probable  cause  before  the  warrant  will  be  (plashed  ;  but  this  seems  too 
strict  {lUtndall  v.  Johnstom-,  June  28,  1SG8,  40  Jur.  554). 
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lifetime,  may  be  continued  against  the  heir  though  the  de- 
linquent should  die  during  the  dependence ;  as  to  which  see 
§  40.  Some  actions  are  rei  per8ectttoTi<B  on  the  part  of  the 
pursuer,  when  he  insists  for  simple  restitution,  which  yet 
may  be  penal  in  respect  of  the  defender — e.g.,  the  action  on 
the  passive  title  of  vitious  intromission,  by  which  the  pursuer 
frequently  recovers  the  whole  debt  due  to  him  by  the  de- 
ceased, though  it  should  exceed  the  value  of  the  goods  inter- 
meddled with  by  the  defenders. 

23.  The  most  celebrated  division  of  actions  in  our  law  is  Actions, 
into  petitory,  possessory ^  and  declaratory.    Petitory  actions  p®***®'^  » 
are  those  where  something  is  demanded  from  the  defender         t^") 
in  consequence  of  a  right  of  property  or  of  credit  in  the 
pursuer ;  thus,  actions  for  restitution  of  moveables,  actions  of 
poinding,  of  forthcoming,  and  indeed   all   personal  actions 

upon  contracts,  or  gtta«i-con tracts,  are  petitory.  Possessory  poweMory. 
actions  are  those  which  are  founded  either  upon  possession 
alone,  as  spuilzies,  or  upon  possession  joined  with  another 
title,  as  removings  (ii.  6,  §  23),  and  they  are  competent  either 
for  getting  into  possession,  for  holding  it,  or  for  recovering 
it ;  analogous  to  the  interdicts  of  the  Roman  law,  quorum 
boiwnim,  uti  possidetis,  and  unde  vi.  The  nature  and  privi- 
leges of  possession  have  been  already  explained  (ii.  1,  §  12 
et  seq,), 

24.  An  action  of  molestation  is  a  possessory  action  com-  Action  of 
potent  to  the  proprietor  of  a  land-estate  against  those  who  "^  ** 
disturb  his  possession.     It  is  chiefly  used  in  questions  of        ^^^ 
commonty,  or  of  controverted  marches.     Where  it  is  pursued 
before  the  session,  the  Judges  are  (by  1587,  c.  42,  ratifying 

an  Act  of  Sederunt)  ordained  to  remit  the  cause  to  the  sheriff 
of  the  county  where  the  lands  lie ;  who  is  empowered  to  take 
cognition  of  the  marches,  and  to  put  the  facts  contained  in 
the  libel  and  defences  to  the  knowledge  of  an  inquest,  con- 
sisting of  persons  dwelling  in  the  parish,  most  of  them  landed 
men :  but  this  is  now  seldom  practised ;  for  the  Court  ordin- 
arily allow  a  proof  to  be  brought  before  themselves,  and  give 
judgment  thereupon.  Where  a  declarator  of  property  is 
conjoined  with  a  process  of  molestation,  the  session  alone  is 

competent  to  the  action.    Actions  on  brieves  of  perambula- 

2Q 
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Brief  of  per- 
ambulation. 


Action  of  mails 
and  duties. 

(49) 


Petitory. 


Possessory. 


ju 


potsessory 
dgment. 


(50) 


tion  (1579,  c.  79)  have  the  same  tendency  with  molestations 
— viz.,  the  settling  of  marches  between  conterminous  lands. 
The  difference  commonly  stated  between  the  two  is,  that  the 
first  sort  is  founded  solely  on  a  right  of  property,  and  so  is 
petitory;  whereas,  in  molestations,  the  pursuer  founds  abo 
on  his  possession.(a) 

26.  The  action  of  mails  and  duties  is  sometimes  petitoiy 
and  sometimes  possessory.  In  either  case  it  is  directed 
against  the  tenants  and  natural  possessors  of  land-estates, 
for  payment  to  the  pursuer  of  the  rents  remaining  due  by 
them  for  past  crops,  and  of  the  full  rent  for  the  future.  It  is 
competent,  not  only  to  a  proprietor  whose  right  is  perfected 
by  seisin,  but  to  a  simple  disponee ;  for  a  disposition  of  lands 
includes  a  right  to  the  mails  and  duties ;  and  consequently  to 
an  adjudger ;  for  an  adjudication  is  a  judicial  dispo6ition.(b) 
In  the  petitory  action,  the  pursuer,  since  he  foiinds  upon 
right,  not  possession,  must  make  the  proprietor,  fix>m  whom 
the  tenants  derive  their  i^ght,  party  to  the  suit ;  and  he  must 
support  his  claim  by  titles  of  property  or  diligences,  prefe^ 
able  to  those  in  the  person  of  his  competitor.  In  the  pos- 
sessory, the  pursuer  who  libels  that  he,  his  ancestors,  or 
authors,  have  been  seven  years  in  possession,  and  that  there- 
fore he  has  the  benefit  of  a  possessory  judgment,  need  pro- 
duce no  other  title  than  a  seisin,  which  is  a  title  sufficient 
to  make  the  possession  of  heritage  lawful ;  and  it  is  enough 
if  he  calls  the  natural  possessors,  though  he  should  neglect 
the  proprietor  (Stair,  iv.  32,  §  13  e^  seq.).  A  possesscxj 
judgment  founded  on  seven  years'  possession,  in  consequence 
cither  of  a  seisin  or  a  tack,(o)  has  this  effect,  that  tliougfa 
one  should  claim  under  a  title  preferable  to  that  of  the  pos- 
sessor, he  cannot  compete  with  him  in  the  possession  till, 
in  a  formal  process  of  reduction,  he  shall  obtain  the  posses- 
sor s  title  to  be  declared  void  (Stair,  iv.  26.  3). 

(a)  These  possessory  actions  are  practiciilly  superseded  by  the  pn> 
rcss  of  interdict,  with  which,  however,  they  are  sometimes  combined. 

(h)  And  to  a  creditor  in  an  heritable  bond  (DavidsoUf  Nov.  28,  1839, 
12  Jur.  211). 

(c)  Any  written  title  seems  sufficient  {Knox  v.  Brandy  May  26,  1827, 
.">  S.  714);  but  there  must  be  a  written  title  {Neihon  v.  VaUance,  Dec. 
10,  1828,  7  S.  182;  Dichson  v.  IHrJcie,  July  18, 1863,  1  Macph.  1157). 
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26.  A  declaratory  action  is  that  ih  which  some  right  is  Declaratory 
craved  to  be  declared  in  favour  of  the  pursuer,  but  nothing  *°  ^"* ' 
sought  to  be  paid  or  performed  by  the  defender,(ci)  such  as        ^^^ 
declarators  of  marriage,  of  irritancy,  of  expiry  of  the  legal, 
reversion,  actions  competent  to  superiors  or  their  donatories 

for  declaring  casualties  incurred  by  vassals,  &c.  Under  this 
class  may  be  also  comprehended  rescissory  actions,  which, 
without  any  personal  conclusion  against  the  defender,  tend 
simply  to  set  aside  the  rights  or  writings  libelled  ;  in  conse- 
quence of  which,  a  contrary  right  or  immunity  arises  to  the 
pursuer.  Declarators  of  property  are  now  seldom  used ;  be- 
cause rights  affecting  property  are  more  effectually  forced 
into  the  field  by  the  action  of  reduction-improbation,  which 
has  always  a  declaratory  conclusion  subjoined  to  it.  De-*^^P">- 
crees  upon  actions  that  are  properly  declaratory  confer  no 
new  right ;  they  only  declare  what  was  the  pursuer's  right 
before,  and  so  have  a  retrospect  to  the  period  at  which  that 
right  commenced,  as  in  declarators  of  liferent  escheat  (ii.  5, 
§  33) ;  but  this  character  is  not  applicable  to  most  of  our  de- 
claratory decrees.  Declarators,  because  they  have  no  per- 
sonal conclusion  against  the  defender,  may  be  pursued 
against  an  apparent  heir  without  a  previous  charge  given 
him  to  enter  to  his  ancestor,  unless  where  special  circum- 
stances require  a  charge. 

27.  An  action  for  proving  the  tenor,  whereby  a  writing  proving  the 
which  is  destroyed  or  amissing  is  endeavoured  to  be  revived,  ^^^^' 

is  in  effect  declaratory.  In  obligations  that  are  extinguish-  (^) 
able  barely  by  the  debtor's  retiring  or  cancelling  them,  the 
pursuer,  before  a  proof  of  the  tenor  is  admitted,  must  conde- 
scend on  such  a  casus  amisaionia,  or  accident  by  which  the  Catut  amu- 
writing  was  destroyed,  as  shows  it  was  lost  when  in  the  cre- 
ditor s  possession  ;  otherwise,  bonds  that  have  been  cancelled 
by  the  debtor  on  payment  might  be  reared  up  as  still  sub- 
sisting against  him.(6)     But  in  writings  which  require  con- 


ftonu. 


(d)  Petitory  conclusions  are  often  combined  with  declaratory,  the 
former  being  ancillary  to  the  latter — success  in  the  petitory  conclusions 
bemg  dependent  on  success  in  the  declaratory. 

(e)  WincJuiUr  y.  Smiifh  March  20, 1863,  1  Macph.  685.  This  rule  is 
specially  applicable  in  the  case  of  bills  {CampbeU  v.  York  BuUdimgi  Co., 
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traiy  deeds  to  extingnifih  their  effect,  as  aaBignstkNis^  ditpo- 
intioDS,  charters,  &c^  it  is  sofficient  to  libel  that  they  were 
lost,  and  how,  even  cctsti  fortnito  (Stair  iv.  32.  3,  4).(/) 
Affaninieics  in         28.  Regularly  no  deed  can  be  revived  by  this  action  with- 
^^      *  out  some  adminicle  in  writii^ — i^,  without  some  oollatenl 

(55. 56)  deed  referring  to  that  which  is  libelled ;  for  no  written  ob- 
ligation ought  to  be  raised  up  barely  on  the  testimoDy  of 
witnesses:  yet  where  one's  whole  writings  have  been  des- 
troyed by  fire,  or  in  other  such  special  cases  which  call  for 
an  extraordinary  remedy,  a  proof  of  the  tenor  may  be  ad- 
mitted without  any  such  adminicle  (Stair,  ibid.).  If  these 
adminicles  afford  sufficient  conviction  that  the  deed  libeUed 
did  once  exist,  the  tenor  is  admitted  to  be  proved  by  wit- 
nesses, who  must  depose  either  that  they  were  present  at 
Notnetimet  signing  the  deed  or  that  they  afterwards  saw  it  duly  sub- 
Mmeieni  per  ^f^\^Q^  Where  the  relative  ¥nitings  contain  all  the  sub- 
stantial clauses  of  that  which  is  lost,  the  tenor  is  sometimes 
sustained  without  witnesses  (Inglis  v.  Charteria,  June  26, 
1712,  M.  2744).(gr)  In  a  writing  which  is  libelled  to  have 
contained  uncommon  clauses,  all  these  must  appear  by  the 
adminicles ;  otherwise  the  right  might  be  again  brought  to 
life  of  a  quite  different  nature  from  that  which  wss  lost 
Can  tho  tenor         29.  The  tenor  of  all  writings,  both  voluntary  and  judi- 

of  all  writingi      .   ,  ,  i   i.     x-l  •  x*  j  * 

1>G proved?  cial,  may  be  proved  by  this  action;  even  decrees  of  i^ns- 
(W)  iiig>  which  of  all  others  require  the  greatest  nicety  of  fonn 
{Bimie  v.  Montgomery,  1676,  M.  16,796).  By  Act  1579,  a  94, 
the  tenor  of  letters  of  homing  and  execution  thereof,  which 
have  not  been  judicially  produced,  cannot  be  proved  by  wit^ 
nesses ;  but  this  statute  does  not  seem  to  extend  to  the  case 
of  homing  supported   by  written  adminicles.     Actions  of 

1780,  M.  15,828 ;  Carson  v.  APMicken,  May  14,  1811,  F.C.;  APFarUm 
v.  M^Nte^  March  1, 1826, 4  S.  609).  In  the  case  of  testamentary  writingi, 
ft  casus  amissionis  must  be  libelled  incompatible  with  the  idea  that  the 

testator  intentionally  cancello(l  or  destroyed  the  deed  (Dow  v.  Dow,  June 
30,  1848,  10  D.  14G5). 

(/)  See  Winchester,  /iitjyra. 

(g)  Except  in  special  circumstances,  as  when  the  writing  is  of  old  date, 
or  is  only  a  step  in  a  proL^ress  of  writings,  this  holds  true  only  when  the 
adminicles  arc  probative  writings  under  the  hand  of  the  grantor  of  the 
last  deed,  or  liis  successors  (see  Dickson  on  Evid.  1308). 
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proviug  the  teuor  are,  on  account  of  their  importance,  ap- 
propriated to  the  Court  of  Session ;  and  by  the  old  form  the 
testimony  of  the  witnesses  could  not  be  received  but  in  the 
presence  of  all  the  judges. 

30.  The  action  of  double  or  multiplepoinding  may  be  also  Multiple- 
reckoned  declaratory.     It  is  competent  to  a  debtor  who  is  P**"**^*^' 
distressed  or  threatened  with  distress  by  two  or  more  per-     ^*^'  ^  ^^ 
sons  claiming  right  to  the  debt,  and  who  therefore  brings 

the  several  claimants  into  the  field,  in  order  to  the  debating 
and  settling  their  seveiul  preferences,  that  so  he  may  pay 
securely  to  him  whose  right  shall  be  found  preferable.     This 
action  is  daily  pursued  by  an  arrestee,  in  the  case  of  several 
arrestments   used   in    his   hands   for  the  same  debt,  or  by 
tenants,  in  the  case  of  several  adjudgers,  all  of  whom  claim 
right  to  the  same  rents.  (A)     In  these  competitions  any  of  may  bepur- 
the  competitors  may  bring  an  action  of  multiplepoinding  in  havii^in^> 
name  of  the  tenants  or  other  debtors,  without  their  consent,  S^^^^^  *^*^ 
or  even  though  they  should  disclaim  the  process ;  since  the  <»^*""- 
law  has  introduced  it  as  the  proper  remedy  for  getting  such 
competitions  determined.     And  while  the  subject  in  contro- 
versy continues  in  'ULcdio,  any  third  person  who  conceives  he 
has  right  to  it  may,  though  he  should  not  be  cited  as  a  de- 
fender, produce  his  titles  as  if  he  were  an  original  party  to 
the  suit,  and  will  be  admitted  for  his  interest  in  the  compe- 
tition.(i) 

31.  Certain  actions  may  be  called  accessory,  because  they  Accessory 
are  merely  preparatory  or  subservient  to  other  actions.  Thus,  ^^^o) 
exhibitions  ad  deliberandum  (iii.  8,  §  27)  are  intended  only  jExhibitioM. 


{h)  Or  by  triLstees,  holders  of  a  fund,  to  determine  the  mode  of  its 
distribution  among  those  entitled  to  it,  and  obtain  exoneration  for  them- 
selves.    See  next  note. 

{i)  Instead  of  proceeding  to  litigate  in  the  form  previously  used,  the 
])arties  having  opposing  interests  in  a  multiplepoinding  may  now,  when 
they  aru  agreed  on  the  facts,  make  their  averments  in  the  form  of  a  joint 
case,  appending  their  claims  and  pleas  (31  &  32  Vict,  c  100,  §  30).  In 
many  instances  this  ])rocess  is  now.  superseded  by  the  simpler  expedient 
of  a  "'  special  C4ise  "  on  a  question  of  law,  setting  forth  the  facts  agreed  on, 
and  the  question  of  law  on  which  the  parties  ask  the  opinion  or  jadg- 
nient  of  the  Court  (i6.  §  63). 
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TnoMitmoct* 
(60,  61,  63) 


Tranfference 
active  now 
unneceMary, 


\Vliat  juflgM 
can  transfer. 


to  pave  the  way  for  fiiture  prooesBea.(^')  Where  a  party  to 
a  suit  was  to  prove  a  point  fay  writings  whidi  were  in  the 
hands  of  a  third  person,  a  separate  action  was,  in  our  anoent 
forms,  necessary  for  forcing  the  exhibition  thereof  (Stair  ir. 
41,  §  4,  5);  faut  this  is  now  done  summarily,  by  incideot 
diligence  granted  by  warrant  of  the  Court  against  the  haven 
or  possessors  of  these  writings  for  exhibiting  them.  The  per- 
sons cited  in  this  diligence  must  either  produce  the  writings 
called  for,  or  depose  that  they  neither  have  them  nor  Ind 
them  since  the  citation,  nor  have  fraudulently  put  them  out 
of  their  custody  to  elude  a  future  citation,  nor  suspect  by 
whom  they  were  taken  away,  nor  where  they  now  are  (see 
Act  S.,  Feb.  22, 1688)/jfc) 

32.  An  act  of  transference  is  also  of  this  sort,  wherel^ 
an  action,  during  the  pendency  of  which  the  pursuer  or  de- 
fender happens  to  die,  is  craved  to  be  transferred  from  the 
deceased  to  his  representative  in  the  condition  in  whidi  it 
stood  formerly.  If  it  be  the  pursuer  who  is  dead,  it  was  called 
a  transference  active;  if  the  defender,  it  is  a  transference 
passvve.  Upon  the  pursuer  s  death  his  heir  may  now,  by 
1693,  c.  15,  insist  in  the  cause  against  the  defender,  without 
a  transference  active,  upon  producing  either  a  retour  or  a 
confirmed  testament,  according  as  the  subject  is  heritable  or 
moveable.  But  transferences  passive  continue  by  that  Act  on 
the  former  footing;  it  being  reasonable  upon  the  death  of  a 
defender  to  give  previous  notice  to  his  heir,  before  he  be 
obliged  to  defend  in  a  process,  of  which  perhaps  he  knew 
nothing  before.(Q  Transferences  being  but  incidental  to  other 
actions,  can  be  pronounced  by  that  inferior  judge  alone  before 


( j)  But  an  action  of  exhibition,  grounded  on  a  right  of  property  in 
the  deeds  libelled,  is  a  principal  action,  which  subsists  by  itself  to  the 
effect  of  obtaining  delivery  of  the  deeds  (Inst.  1.  c. ;  Crawford  v.  Campbell^ 
Feb.  25,  1824,  2  S.  737,  rev.  May  26,  1826,  2  W.  &  S.  440). 

(k)  A  coinmissioii  and  dilii^ence  for  the  examination  of  havera  may  Ix* 
executed  in  any  i»art  of  tlie  United  Kingdom  (6  &  7  A^'ict.  c.  82,  §  5). 
As  to  Sheritl-court.s,  see  16  &  17  Vict.  c.  80,  §  11. 

(/)  By  31  &  32  Vict.  c.  KX),  §  96,  tran.-sference  is  now  etfected  by  an 
interlocutor  hy  the  Lord  Ordinary  or  Inner  House,  proceeding;  upon  a 
minute  lodged  in  the  ])rincipal  action,  and  served  on  the  parties  against 
whom  the  cause  is  sou-jlit  t<>  In-  translcrred. 
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whom  the  piincipal  cause  depended ;  but  where  the  repre- 
sentatives of  the  deceased  live  in  another  territory,  it  is  the 
Supreme  Court  which  must  transfer  (Denholm  v.  Johnston, 
Jan.  9,  1674,  M.  7485).(w)  By  the  above-cited  statute  1693, 
obligations  may  now  be  registered  summarily  after  the 
creditor's  death ;  which  before  was  not  admitted  without  a 
separate  process  of  registration,  to  which  the  granter  was 
necessarily  to  be  made  a  party. 

33.  A  process  of  wakening  is   likewise  accessory.    An  Wakening, 
action  is  said  to  sleep  when  it  lies  over,  not  insisted  in  for  a        (62) 
year,  in  which  case  its  eflfect  is  suspended ;  but  even  then 

it  may  at  any  time  within  the  years  of  prescription  be  revived 
or  awakened  by  a  summons,  in  which  the  pursuer  recites  the 
last  step  of  the  process,  and  concludes  that  it  may  be  again 
carried  on  as  if  it  had  not  been  discontinued.  An  action 
that  stands  upon  any  of  the  Inner-House  roUs  cannot  sleep  ;(o) 
nor  an  action  in  which  decree  is  pronounced,  because  it 
has  got  its  full  completion.  Consequently,  the  decree  may 
be  extracted  after  the  year  without  the  necessity  of  a 
wakening.(/>) 

34.  An  action  of  tranaumpt  falls  under  the  same  class.  Transumpt, 
It  is  competent  to  those  who  have  a  partial  interest  in  writ-         (53) 
ings  that  are  not  in  their  own  custody,  against  the  possessors 
thereof,  for  exhibiting  them,  that  they  may  be  transumed  for 

their  behoof     Though  the  ordinary  title  in  this  process  be  com»etent  to 
an  obligation  by  the  defender  to  grant  transumpts  to  the  S^r^^ 
pursuer,  it  is  sufficient  if  the  pursuer  can  show  that  he  has 


(n)  Where  the  representatives  reside  out  of  the  kingdom,  the  trans- 
ference against  them  is  incompetent  for  want  of  jurisdiction,  and  arrest- 
ment ad  fundandam  jurisdictionem  is  not  competent  against  foreign 
executors  till  confirmed  {Cameron  v.  Chapman^  March  9,  1838,  16  S. 
rK)7). 

(0)  Nor  jury  causes  in  which  issues  have  been  adjusted  and  signed 
(A.  S.,  Feb.  11,  1841,  §47). 

(p)  The  Act  31  &  32  Vict  c.  100,  §  97,  makes  it  competent  for  the 
Lord  Ordinary,  upon  a  minute'  lodged  by  the  party  entitled  to  raise  a 
summons  of  wakening,  and  served  on  the  parties  against  whom  the 
action  is  to  be  wakened,  to  pronounce  an  uiterlocutor  holding  the  cause 
as  wakened,  and  also  to  transfer  the  cause  against  the  parties  named  in 
the  minute. 
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im  iutcrest  in  the  writitign ;  but.  in  this  case  bo  must  traosuiue 
them  OD  his  own  charges.  Actions  of  transumpt  may  be 
pursued  before  iiuy  judge-oidinary.  After  tho  writings  to 
be  tr&nsiimed  aro  exhibited,  fiill  duplicatea  are  nudo  out, 
collated,  and  signed,  by  oue  of  the  clerks  of  court,  whidi  are 
called  traTi&umpta,  and  are  as  effectual  as  an  extract  Erom 
the  register,  so  that  they  cannot  be  defeated  but  by  impro- 
batioD  ;  iL  which  case,  the  user  of  the  ti-ansumpt  must  either 
produce  the  principal  writings  thouiHt-lves  upon  a  diltgeDCV. 
or  otherwise  suffer  certification  to  pa.s8  against  theiD.(^ 
Advocations  (i.  2,  §  20)  and  suspensiuus  (iv.  3,  §  5)  aru  not 
so  propurly  accessory  actions  as  judicial  steps  that  give  a 
new  form  to  thu  action  to  which  they  relate.  Sumraousee 
piwvento  tei-mino,  which  were  used  for  shortening  tJie  days 
of  appearance  assigned  in  busponsions  ur  advocations,  are  now 
quite  in  disuse ;  for  by  the-  present  practice  a  fixed  rule  is 
observed  with  respect  to  these  days ;  and  no  suspension  or 
advocation  passes  upon  long  days,  as  the  custom  was  formerly. 
36.  ActiouB  proceeded  anciently  upon  brieves  issuing 
from  the  chancery,  directed  to  the  justiciary  or  judge-ordinary, 
who  triod  the  matter  by  a  jui^.  upon  whose  verdict  judgment 
was  pronounced.  And  to  this  day  we  retain  certain  brieves, 
as  of  inquest,  terce,  idiotry,  tutury,  perambulation,  and  perhaps 
two  or  three  others.(>')  But  summonses  weio,  immediately, 
upon  the  institution  of  the  College  of  Juslice,  introduced  into 
our  law  iu  the  place  of  brieves.  A  summons,  when  applied 
to  actions  pursued  before  the  scsnion.  is  a  writ  m  the  King's 
name,  issuing  from  his  signet  uiion  the  pursuer's  complaint, 
authorising  mcs8engers(s)  to  cite  the  defender  to  appear 
before  the  Court,  and  make  his  defences.  Formerly,  when  a 
summons  passed  the  signet  it  contained  little  more  than  the 
pursuer's  name  and  the  date  of  signeting.  Before  citing  the 
defender  upon  it,  his  name  and  the  days  of  appearance  were 


(j)  Actions  of  transumpt  arc  now  Hcareely  useil  (Shand'B  Ptac  609  ; 
see  WtbiUr  v.  lUid't  Tre.,  Nov.  24,  1857,  20  D.  83), 

(r)  See  above,  b.  i.  7.  27  ;  i.  7.  4  ;  iii.  8.  28,  &c. 

(i)  It  limy  be  served  by  a  shLTiff- officer  when  the  defeiiilcr  rcsidci  in 
any  of  the  islfinils  c>r  in  any  ilislrict  of  a,  tduiity  where  lliere  is  no  nie.'-- 
acnj;rr  resi.lent  (31  &  32  Vicl.  <■  100,  §  !J), 
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filled  up  in  the  blank ;  but  the  libel  or  declaration,  setting 
forth  the  ground  of  action,  needed  not  to  have  been  engrossed 
in  it  till  it  was  called  in  Court.  By  Act  S.,  Feb.  16, 1723, 
which  was  but  temporary,  the  libel  was  ordained  to  be  filled 
up  in  summonses  before  execution,  with  certain  exceptions 
therein  contained ;  and  this  Act  is  made  perpetual  by  a 
posterior  one  (Feb.  19,  1742).(^) 

36.  The  days  indulged  by  law  to  a  defender  between  his  induda 
citation  and  appearance,  to  prepare  for  his  defence,  are  called 
inducice  legates.     If  he  is  within  the  kingdom,  twenty-one 
and  six  days,  for  the  first  and  second  diets  of  appearance, 
must  be  allowed  him  for  that  purpose  ;  and  if  out  of  it,  sixty 
and  fifteen.     Defenders  residing  in  Orkney  or  Zetland  must 
be  cited  on  forty  days  (1685,  c.  43).     In  certain  summonses  Privileged 
which  are  privileged  the  iiiducicc  are  shortened.     Spuilzies  ■^'™™**'^ 
and  ejections  proceed  on  fifteen  days  (1503,  c.  65) ;  wakenings  <^) 

and  transferences,  being  but  incidental,  on  six.  See  the  list 
of  privileged  summonses  in  Act  S.,  June  29,  1672.(u)  A 
summons  must  be  executed — i.e.,  served  against  the  defender — 
so  as  the  last  diet  of  appearance  may  be  within  a  year  after 
the  date  of  the  summons  ;  and  it  must  be  called  within  a  year 
after  that  diet,  otherwise  it  falls  for  ever.  Ofiences  against  Actious  triable 
the  authority  of  the  Court,  acts  of  malversation  in  office  by  summons, 
any  member  of  the  College  of  Justice,  and  acts  of  violence 
and  oppression  committed  during  the  dependence  of  a  suit 

{t)  By  the  Judicature  Act,  6  Geo.  IV.  c.  120,  the  pursuer  in  all 
ordinary  actions  waA  required  to  net  forth  in  his  summons  the  nature, 
extent,  and  grounds  of  the  complaint  or  cause  of  action,  and  the  conclu- 
sions which  by  law  he  was  entitled  to  deduce  therefrom.  By  13  &  14 
Vict.  c.  36,  he  is  bound  to  set  forth  in  the  summons  itself  his  name  and 
designation,  the  name  and  designation  of  tho  defender,  and  the  conclu- 
sions of  the  action,  and  to  set  forth  the  allegations  in  fact  which  form 
the  grounds  of  action  in  an  articulate  condescendence,  accompanied  by 
pleas  in  law,  which  are  held  to  form  part  of  the  summons.  The  Act 
31  &  32  Vict.  c.  100,  §§  20  &  29,  gives  large  powers  to  amend  errors  or 
defects. 

(u)  The  indacice  of  all  summonses  before  the  Court  of  Session  is  now 
seven  days  where  the  defender  is  within  Scotland,  and  fourteen  days 
where  he  is  in  Orkney  and  Shetland,  or  any  other  island  of  Scotland  (31 
&  32  Vict.  c.  100,  §  14). 


actioiu. 

m 
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by  any  of  the  parties  may  be  tried  without  a  smnmoufi,  by  a 
Hummary  complaint 

Ccmootineof  37.  Different  civil  actions  were  by  the  Roman  law  fre- 

quently competent,  on  the  same  ground  or  right,  to  the 
pursuer;  who,  after  he  had  prevailed  in  one  action,  might 
insist  in  the  other,  in  so  far  as  it  contained  more  than  he 
had  recovered  by  the  first.  Our  law  knows  no  such  cod- 
course ;  for  where  an  action  is  in  part  penal — e,g.,  a  removing, 
spuilzie,  &a — a  pursuer  who  restricts  his  demands  to,  and 
obtains  decree  merely  for  restitution,  cannot  thereafter  bring 
a  new  process  for  the  violent  profits.  Yet  the  same  &ct 
may  be  the  foundation  both  of  a  criminal  and  civil  acti(»i ; 
because  these  two  are  intended  for  different  purposes:  the 
one  for  satisfying  the  public  justice,  the  other  for  indemni- 
fying the  private  party.  And  though  the  defender  should  be 
absolved  in  the  criminal  trial  for  want  of  evidence  by  wit- 
nesses, the  party  injured  may  bring  an  action  ad  civUeni 
effecturriy  in  which  he  is  entitled  to  refer  the  libel  to  the 
defender  s  oath. 

AocumuUiion  38.  Where  actions  of  different  kinds  were  competent, 
though  upon  the  same  ground  of  right,  they  could  not  by 
the  Roman  law  be  included  in  the  same  libel  (L  43,  §  1,  cfe 
reg.jare,  50,  17);  for  every  different  species  of  action  had  a 
particular  formula,  which  it  behoved  the  praetor  to  observe 
in  remitting  the  cause  to  the  judge.  But  where  one  had 
separate  claims  against  another,  all  productive  of  the  same 
sort  of  action,  he  might  have  thrown  them  into  one  libel 
(1.  52,  §  14,  pro  aociOy  17,  2);  because  there,  as  the  actions 
were  of  the  same  kind,  one  formula  served  for  all.  By  our 
forms  one  libel  may  contain  different  conclusions  on  the 
same  ground  of  right,  rescissory,  declaratory,  petitory,  &c.,  if 
they  be  not  repugnant  to  each  other.  Nay,  though  different 
sums  be  due  to  one  upon  distinct  grounds  of  debt,  or  even  by 
different  debtors,  tlie  creditor  may  insist  against  them  all  in 
the  same  summons.(rj 

l).frii(Ms  39.  Defences  are  pleas  ofiered  by  a  defender  for  eliding' 

ililatory  and 

percmptorj'. -  .. — 

(Cr.-iiS)  (v)  Only  six  uncoinu'cted  dcri'iideis  (!an  ha  called  in  oik*  summons 

(A.  «)t  S.,  Nov.  L>,  lOl^),  §  '2b). 


of  actions. 
(65) 
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au  action.  They  are  either  dilatory,  which  do  not  enter  into 
the  cause  itself,  and  so  can  only  procure  an  absolvitor  from 
the  lis  pendens;  or  peremptory,  which  entirely  cut  off  the 
pursuer  s  right  of  action  (qi^e  perimunt  causam).  The  first, 
because  they  relate  to  the  forms  of  proceeding,  must  be 
offered  in  limine  judicii,  and  all  of  them  at  once  (Act  S., 
Nov.  20,  1711,  §  16).(a;)  But  peremptory  defences  may  be 
proponed  at  any  time  before  sentence  (1.  2,  G.  sent  resc,,  7,  50). 
But  with  the  restriction  contained  in  Act.,  July  23,  1674. 

40.  A  cause,  after  the  parties  had  litigated  it  before  the  LUiioonUtUi' 
judge,  was  said  by  the  Romans  to  be  litiscontested.  By 
litiscontestation  a  judicial  contract  is  understood  to  be  entered 
into  by  the  litigants,  by  which  the  action  is  perpetuated 
against  heirs,  even  when  it  arises  ex  delicto.{y)  By  our  law 
litiscontestation  is  not  formed  till  an  act  is  extracted,  ad- 
mitting the  libel  or  defences  to  proof  {StvAiH  v.  E.  BuJU, 
Feb.  7, 1712,  M.  1O,351).(0) 


NOTE  A. 
BANKRUPTCY. 

''Insolvency  in  its  simplest  form  consists  in  the  bankrupt's  Definition  of 
inability  to  pay  his  debts  in  full.  '  More  particularly,*  adds  Mr.  "***  ^ency. 
Bell,  '  he  is  insolvent  wben  the  engagements  which  he  is  unable  to 
answer  are  so  numerous  or  so  great  in  amount  that  he  cannot  pro- 
ceed without  the  aid  of  some  general  arrangement  with  his 
creditors ;  some  indulgence  given  in  point  of  time ;  some  consent 
that  his  payments  shall  be  taken  in  small  portions.  A  person  in 
that  state  is  truly  insolvent,  and  it  does  not  follow  that  he  is  not 

{x)  In  all  ordinary  actions  defences  both  pei-eniptory  and  dilatory 
must  be  stated  at  once  (6  Geo.  IV.  c.  120,  §  2).  But  great  facilities  for 
iiraendment  have  been  given  by  31  &  32  Vict  c.  100,  §  29. 

(y)  A  right  to  recover  damages  transmits  against  heirs  even  without 
litiscontestation  {Morrison  v.  Cameron^  May  26,  1809,  F.C.).  If  the 
claim,  however,  is  for  a  penalty,  it  does  not  transmit  without  litiscontes- 
tation {M'Turk  V.  Grtig,  July  2,  1830,  8  S.  995). 

(2)  It  would  probably  be  held  under  our  present  practice  that  litiscon- 
testation takes  place  to  this  effect  when  defences  on  the  merits  are  lodged. 

As  to  litigiosity  in  regard  to  lands,  see  31  &  32  Vict.  c.  101,  §  159. 
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H  inaotvent  because  in  the   end  hia  attkira  may  oome    round  iukL 

I  he  may  ultimately  hare  a  BurpluE  on  winding  them  up.     Public 

M  insolvenuy  or  notour  bankruptcy  ia  designated  by  certain  public 

M  nets   of  legal   diligence,  indicating  to   the   world  the    bankiupl 

■  condition  of  tbe  debtor,  and  disabling  him  within  a  certain  period 
I  from  doiog  anythiug  wbieh  may  (.-oufer  a  preference  on  Cavonnd 

I  creditoi's.' " 

W  "  Tlie  proof  of  insolvency  must  consiat  in  a  comparison  of 

r  funds  with  obligations ;  if  the  obligations  exceed  the  funds  when 
faii-iy  valued,  the  debtor  is  insolvent ;  and  in  challenging  deedn 

L  granted  by    the   inGolvent  debtor,    whether   under   the    statatm 

h  or  at  coiuinou  law,  inaolvency  i^  to  be  computed  as  at  the  point  of 

H  time  wbea  the  act  that  is  cbaltenged  as  uiuompetent  was  done." 

II  "  Where  a  debtor  feels  himself  to  be  insolvent,  he  has  a  natuni 
I  tendency  to  protect  his  friends  and  relatives  at  the  expense  of  hi* 
I  other  creditors,  and  the  Le^tature,  coming  in  aid  of  the  eonnnoa 
'  law,  has  intei-fen^  by  the  statutes  1631,  c.  18,  and  1696,  c.  5,  ta 

out  down  such  preferences,  and,  so  far  as  possible,  to  introduce 
yrvlennviu  by  equality  among  creditors.  Before  adverting  to  the  etatates,  how- 
'loljtwn'  liow  ever,  it  is  necesaary  to  consider  how  far,  according  to  the  genenl 
f*r  r.i.luciblo  principles  of  the  comnioD  Uw,  attempts  by  a  bankrupt  to  confer 
inw.  such  preferences  can  be  cut  down  or  annulled,     Erakine  observcn 

(Inst.  iv.  1.  44) — '  That  creditoi-B  whose  debts  are  contracted  alter 
the  alienation  made  by  the  debtor,  though  they  have  no  aid  from 
I  the  statutes,  ai'e  not  excluded  from  the  remedies  competent  U> 

I  them  at  common  law.     They  are  therefore  entitled  to  an  actios  for 

K  setting  aside  every  right  granted  by  the  debtor  to  their  prejudice, 

D  though  previously  to  their  own  ground  of  debt,  if'  it  carry  iu  U 

R  evident  marks  of  fravd.     Much  more  is  this  right  of  reduction 

I  competent   to   creditorf   whose  grounda  of  debt  were   prior  to 

■  the  alienation,  iffi-attd  apjimv  p-x/aeie  of  the  right,  though  thiur 
I  reasons  of  reduction  can  receive  no  aujiport  from  any  of  the 
^^^^_  stututes.'  The  i^ualificatioa  used  in  this  passage  of  Mr.  Erakioe, 
^^^^^g  —viz.,  'if  it  carry  with  it  eoit/enl  marks  of  fraud,'  'or  if  fraud 
^P^^^       uppear  ex  fni-'if  of  the  right ' — ^has  occasioned  difllculty.     But  one 

thing  has  been  fixed, — that  however  fraudulent  may  be  the  inten- 
tion of  the  i)arty  paying,  and  who  is  aware  of  hia  own  insolvency, 
the  payment  made  to  the  creditor  cannot  be  set  aside  if  he  wss 
ignorant  of  the  insolvency,  and  of  the  consequent  fraud," 

"  Where  a  payment  of  that  kind  is  made  to  a  creditor  and 
sought  to  be  reduced  at  common  law,  the  burden  of  proving  inaol- 
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vency  is  thrown  on  the  party  reducing,  contrary  to  the  presump- 
tion established  by  the  statutes." 

"  When  the  debtor  has  granted  a  conveyance  of  his  whole 
effects  to  one  creditor  or  more,  to  the  exclusion  of  other  creditors, 
this  is  considered  on  its  face  as  a  fraud,  rendering  the  deed  liable 
to  reduction  at  common  law." 

*'  If  a  debtor,  anticipating  the  term  of  payment,  pays,  and  the 
creditor  receives  payment  of  a  debt,  and  fails  immediately  there- 
after, this,  combined  with  proof  of  insolvency,  will  set  aside  the 
payment." 

'*  If  a  debtor,  instead  of  merely  making  payment  of  a  debt  in 
cash,  grants  heritable  securities  in  favour  of  particular  creditors, 
to  the  prejudice  of  others,  it  may  happen  that  these  stand  clear  of 
the  operation  of  both  the  statutes,  and  yet  they  will  be  reducible 
at  common  law,  though  there  be  no  proof  that  the  creditors 
receiving  them  were  aware  of  the  insolvency  (Grant  v.  Grant's  * 
Cr«.,  Nov.  9,  1748,  M.  951,  ElcL  *  Fraud,'  19).  The  act  of 
making  a  cash  payment  of  a  debt  actually  due  is  regarded  as 
one  done  in  the  ordinary  course  of  business,  and  which  the 
creditor  may  consider  as  a  legitimate  payment.  But  the  receiving 
of  an  heritable  security  is  not  an  ordinary  act  of  administration ; 
it  is  the  substitution  of  security  for  payment.  It  is  quite  fixed  by 
this  case,  and  by  M'Cowan  v.  Wright  (March  10,  1853, 15  D.  494), 
that  it  is  not  necessary  to  prove  complicity  in  the  creditor,  on  the 
ground  that  the  injury  to  the  general  body  is  the  same  whether 
he  knew  that  the  security  is  a  fraud  or  not." 

"  In  aid  of  the  common  law,  by  which  the  mius  probandi 
is  thrown  on  the  challenger,  certain  statutory  provisions  have 
been  introduced,  by  which,  in  the  cases  to  which  they  are  appli- 
cable, the  presumption  is  reversed,  and  the  burden  of  supporting 
the  deed  is  thrown  on  the  holder  of  the  deed  as  the  receiver  of  the 
payment     These  are  the  statutes  1621,  c.  18,  and  1696,  c.  5.'* 

*' The  Act  1621  consists  of  two  parts,  which  are  but  slightly  Preferences  re- 
connected with  each  other."  ^J^^^  "l^^*^^ 

"  By  the  first,  '  all  alienations,  dispositions,  assignations,  and 
translations  whatsoever  made  by  the  debtor  of  any  of  his  lands, 
teinds,  reversions,  actions,  debts,  or  goods  whatsoever,  to  any 
conjunct  and  confident  person,  without  true,  just,  and  necessary 
causes,  and  without  a  just  price  really  paid,  the  same  being  done 
after  the  contracting  of  lawful  debts  from  true  creditors,'  are  to  be 
declared  '  to  have  been  from  the  bt^poming  and  to  be  in  all  times 
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ooming  ntdl,  and  of  none  avail,  force,  or  effect^  at  tlie  instance  of 
the  tme  and  juBt  creditor,  by  way  of  action,  exceptlcm,  or  refdy.' 
It  then  provides  that '  it  shall  be  sufficient  probation  of  the  fraud 
intended  against  the  creditors  if  they  or  any  of  them  shall  be  able 
to  verify  by  writ  or  oath  of  the  party  receiver '  '  that  the  ssine 
was  made  without  a  true,  just,  and  necessary  cansey  or  without 
any  true  and  competent  price ;'  and  thirdly,  it  provides  that  in  the 
case  of  onerous  purchases  from  the  interposed  person,  the  ri^t 
granted  shall  not  be  annulled,  but  the  receiver  of  the  price  ham 
the  buyer  shall  be  holden  and  obliged  to  make  the  same  forth- 
coming for  behoof  of  the  bankrupt's  tme  creditors." 
Challenges  of         ^*  The  party  bringing  the  challenge  must,  in  order  to  obtain  the 
^jjj^j®  ^    full  benefit  of  the  statutory  presumptions,  be  a  person  whose  debt 
poBterior  was  contracted  prior  to  the  alienation  challenged.     But  this  does 

not  absolutely  exclude  a  challenge  by  posterior  creditors ;  thoo^ 
*  it  does  not  put  them  in  so  favourable  a  position  as  prior  crediton. 
The  chief  difference  in  their  position  appears  to  be  this, — ^that  the 
prior  creditor  is  entitled  to  the  presumption  of  insolvency  at  the 
date  of  the  deed  under  challenge,  while  the  posterior  creditor  n 
excluded  from  the  presumption  by  the  circumstances  of  his  having 
himself  transacted  with  the  debtor  as  a  solvent  man  after  the  date 
of  the  deed  challenged.  But  if  the  insolvency  is  made  ont^  thero 
seems  to  be  no  difference  as  to  the  other  presumptions  estabUshed 
by  the  statute ;  such  as  that  no  value  was  given  for  the  assignstMSi 
or  conveyance,  "(a) 

'^  Creditors  in  future  debts,  or  even  conditional  debts,  have  the 
right  of  challenge.'' 

*^  To  render  any  deed  reducible  under  the  statute  it  is  neces- 
sary (1)  that  it  shall  be  granted  to  a  conjunct  and  confident  per- 
son ;  (2)  that  it  shall  be  granted  to  the  prejudice  of  prior  credi- 
tors, and  without  true,  just,  and  necessary  causes ;  and  (3)  that 
the  grantor  shall  be  insolvent  at  the  time  of  granting.  If  the  first 
of  these  things  be  apparent  on  the  face  of  the  deed,  this  raises  the 
legal  presumption  in  regard  to  the  other  two,  and  throws  on  the 
supporter  of  the  deed  the  burden  of  either  proving  solvency  at  its 
date,  or  of  establisliing  that  a  proper  consideration  was  given  for 

the  deed.'X^) 

"  If  the  deed  challenged  be  gi-anted  to  a   '  conjunct  or  conH- 


(a)  Bell's  C(.iu.  ii.  184  ;  Edmond  v.  Crrani,  Jiim-  1,  1853,  If)  D.  703. 
(h)  Pxll's  Com.  ii.  18(1 :  Anjn-a,  §  14. 
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dent '  per8on,(c)  the  grantee  must  prove  one  of  two  things — that  Defence  of 
a  proper  consideration  was  granted  for  the  disposition,  assignation,  S|d£ation! 
or  other  deed  of  transference  in  his  favour ;  or  that  a  just  price  was 
paid.  The  words  of  the  statute  are — *  without  true,  just,  and 
necessary  causes,  and  without  a  just  price  really  paid.'  It  is  now 
fixed  that  these  terms  are  to  be  taken  not  conjunctively  but  alter- 
nately (Grant  v.  Grant,  supra) y 

*'  Where  the  consideration  alleged  is  a  price  paid,  it  seems  suffi- 
cient to  show  that  a  fair  price  was  paid,  without  the  necessity  of 
showing  that  a  higher  might  not  have  been  obtained ;  the  consi- 
deration, if  fairly  given,  will  not  be  weighed  in  the  nicest  scales ; 
and  accordingly,  in  such  a  case  as  the  sale  of  an  annuity,  the  con- 
sideration is  to  be  measured  by  its  value  in  the  market  at  the 
time,  and  not  according  to  the  event'' 

''Where,  on  the  other  hand,  the  alleged  consideration  is  not 
price,  but  a  previous  onerous  obligation  which  the  granter  has 
simply  implemented,  the  onerous  obligation  must  have  existed  at 
a  time  when  the  granter  was  solvent.  With  regard  to  the  state 
of  the  case,  the  rules  seem  shortly  and  correctly  laid  down  by  Mr. 
Bell  in  this  way  (vol.  2,  p.  192) : — *That  if  the  documents  pro- 
duced in  fortification  of  the  deed  challenged  be  anterior  to  the 
challenger's  debt,  they  will  have  the  effect  of  obliging  the  challen- 
ger as  a  prior  creditor  to  prove  insolvency,  &c.,  as  at  or  rather  prior 
to  the  date  of  the  documents ;  (2)  that  if  they  be  not  anterior  to 
the  challenger's  debt,  they  leave  the  challenger  in  as  full  posses- 
sion of  the  legal  presumptions  under  the  Act  as  if  they  had  been 
the  original  object  of  his  challenge ;  and  the  holder  must  prove 
either  solvency  in  the  granter  at  the  date  of  the  documents,  or 
onerosity  in  the  debt' " 

''  Supposing  the  obligation  is  apparently  prior  to  the  deed 
challenged,  the  next  question  which  occurs  is.  What  is  a  convey- 
ance for  necessary  causes?" 

*'  On  the  one  hand,  a  proper  legal  obligation  undertaken  during 
solvency  will  protect  the  deed  granted  in  implement  of  it  after 
insolvency  from  challenge.  The  prior  obligation  is  a  necessary 
cause.  The  party  is  only  doing  what  by  law  he  was  previously 
bound  to  do,  though  the  prior  obligation  did  not  necessarily  imply 
that  he  was  to  grant  that  particular  form  of  deed." 

"  But  what  is  a  sufficient  prior  obligation  to  exclude  the  chal-  obligation  in 

lenge  under  the  Act  1621 1    If  an  onerous  oblisation  has  been  antenuptial 
contract; 

(c)  For  definitions  of  thene  terms,  see  above,  §  12. 
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once  undertaken  in  an  antenuptial  contract  of  marriage,  there 
seems  no  doubt  that  the  actual  deed  of  oonvejanoe  by  wbich  the 
security  in  favour  of  the  wife  is  carried  out  will  not  be  cballenge- 
able,  though  between  the  date  of  the  marriage-oontract  and  the 
deed  the  granter  should  have  become  insolvent.  And  Erskiiie 
seems  to  extend  the  doctrine  so  far  that  even  if  the  granter  of  the 
deed  were  insolvent  at  the  time  of  entering  on  the  marriage^  these 
provisions  and  conditions,  as  being  onerous  obligations,  would  be 
sufficient  to  sustain  a  deed  subsequently  executed  as  in  implement 
of  a  prior  onerous  obligation.  And  he  refers  to  various  cases  in 
support  of  that  doctrine  (Inst.  b.  4,  t.  1,  §  33  '').(<Q 
in  poetnuptiid  '*  With  regard  to  proviRions  in  favour  of  wives,  granted  by 
contract.  postnuptial  contract,  the  rule  is  different.      The  marriage  not 

being  contracted  on  the  faith  of  any  such  onerous  provision,  the 
same  principle  cannot  be  pleaded  on  the  part  of  the  wife.  Bat 
still  the  law  recognises  a  species  of  oneroeity  to  this  extent,  that 
every  wife  is  presumed  to  marry  on  the  footing  of  soQie  provision 
being  made  for  her,  and  it  seems  to  be  the  law  that,  to  the  extent 
of  a  reasonable  provision  (a  matter  somewhat  arbitrary,  and  within 
the  discretion  of  the  Court),  a  deed  granted  after  insolvency  for 
the  purpose  of  securing  such  a  provision  to  the  wife  will  be  sus- 
tained, at  least  in  any  challenge  under  the  Act  1621. "(e) 
Defence  of  "  If  the  grantee  does  not  allege  that  the  deed  is  necessary,  and 

lute^of ^he  *^*  denies  the  insolvency  at  the  time  when  it  was  granted,  it  seems 
deed.  now  to  be  established  that  while  insolvency  of  the  debtor  at  the 

time  of  challenge  presumes  insolvency  at  the  date  of  the  deed,  this 
presumption  may  be  redargued  by  contrary  proof" 

"  The  question,  what  is  solvency  in  regard  to  this  matter,  has 
been  practically  resolved  in  this  way,  that  if  at  the  time  of  grant- 
ing there  was  an  apparent  estate  sufficient  to  meet  the  insolvent's 
obligations,  he  is  not  held  to  have  been  insolvent,  to  the  effect  of 
cutting  down  his  conveyances,  though  ex  everUu  from  the  winking 
in  the  value  of  securities,  the  failure  of  debtors,  the  diminution  of 
the  profits  of  business  through  changes  of  the  market,  or  the  stop- 
page of  extensive  trade-concerns  through  such  causes  as  the  fail- 
ure of  the  cotton-supply,  or  similar  contingencies,  he  turns  out 
ultimately,  or  even  within  a  short  time  of  the  granting  of  the  con- 


(d)  Siqyraj  §  13  ;  Bell's  Com.  ii.  188  ;  M'Laron  on  Wills,  &c.,  i.  419. 

(e)  This  cannot  lu'  held  as  settled  law,  and  indeed  is  contrary  to  the 
tendency  of  recent  decisions  (^ee  M*Laren  on  Wills  and  Succession,  vS:c., 
i.  4-23,  4\ 
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veyance  challenged,  to  be  insolvent,  or  bankrupt  If  there  was 
fair  reason  both  for  the  granter  and  receiver  of  the  deed  to  think 
there  was  no  actual  insolvency,  taking  into  view  the  reasonable 
prospects  of  realising  the  stock,  as  compared  with  the  engagements, 
the  deed  will  be  supported,  at  least  so  fai>  as  any  challenge  under 
the  first  branch  of  the  Act  1621  is  concerned/' 

'^  In  cases  under  this  statute,  undue  delay  on  the  part  of  the  Delay  of 
creditor  will  bar  the  remedy ;  or  at  least  the  creditor  will  lose  the  <'''®*"**^''- 
benefit  of  the  statutory  presumptions  of  insolvency  or  want  of  con- 
sideration, and  will,  in  short,  be  placed  in  the  same  position  as  in 
a  reduction  of  any  ordinary  deed.     What  constitutes  undue  delay 
must  in  almost  every  case  depend  on  circumstances.'' 

"  The  second  branch  of  the  Act  1621  was  intended  to  protect  Act  1621— 
creditors  who  had  proceeded  to  a  certain  extent  with  diligence 
against  their  debtor,  from  voluntary  payments  or  conveyances 
being  granted  by  the  debtor  before  they  could  complete  their  dili- 
gence; and  provides,  Hhat  if  in  time  coming  the  debtor  shall 
make  any  voluntary  payment  or  right  to  any  person  in  defraud  of 
the  lawful  and  more  timely  diligence  of  another  creditor  having 
served  inhibition,  or  used  homing,  arrestment,  comprising,  or 
other  lawful  means  duly  to  affect  the  debtor's  lands  or  goods,  or 
price  thereof,  to  his  behoof,'  such  right  or  payment  shall  be  subject 
to  reduction,  and  that  the  creditor  who  carries  on  the  reduction 
shall  be  entitled  to  the  sum  which  was  voluntarily  paid  by  the 
debtor  to  the  other  creditor." 

"  The  action  must  be  brought  by  a  creditor  who  has  begun 
diligence.  The  deed  challenged  must  be  voluntary,  and  in  defraud 
of  the  creditor's  diligence.  The  statute  does  not  apply  to  payments 
in  cash,  the  reason  assigned  by  Lord  Elchies  (Forbes  v.  Brebnery 
1751,  M.  1128,  Elchies,  voce  *  Bankrupt,'  No.  26)  being,  that 
though  the  Act  1621  mentions  voluntary  payments  after  dili- 
gence, yet  it  is  after  diligence  duly  to  affect  the  subject,  and 
no  diligence  duly  affects  money  in  a  man's  pocket.*  If  the  pay- 
ment, however,  had  been  made  not  in  money  but  by  delivery  of 
moveables,  it  was  not  doubted  that  such  a  transaction  would  have 
fallen  under  the  statute  (Blilkerran  in  Forbe^  v.  Brebner,  cU.).*' 

"  Neither  do  nova  debiia  fall  within  the  Act."(^). 

^'The  statute  applies  equally  to  absolute  conveyances  and  to 
rights  in  security ;  and  to  transferences  of  moveables  as  well  as 
heritage." 


(g)  See  above,  §  16. 

3R 
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1606,  c  5.  <'  The  Act  1696,  c.  5,  may  be  considered  as  the  foundation  U 

Definition  of    our  law  of  bankruptcy.      It  gives  a  definition  of  bankraptcy, 
mptoy.  which  is  now  modified  by  the  existing  Bankrupt  Statute  of  1856, 

19  &  20  Vict.  c.  79,  §  3.  As  the  law  stands,  bankruptcy  is  ood- 
stituted  (1.)  by  insolvency  combined  with  imprisonment,  or  the 
absconding  of  the  debtor  from  diligence ;  or  (2.)  when  impriaon- 
ment  is  incompetent,  by  execution  of  arrestment  of  the  debtor^s 
effects  not  loosed  within  fifteen  days,  or  of  poinding  of  his  more- 
ables,  or  decreet  of  adjudication  against  his  heritable  estate;  or 
insolvency  combined  with  sale  of  effects  under  a  poinding  or 
sequestration  for  rent,  or  retiring  for  twenty-four  hours  to  the 
sanctuary,  or  making  application  for  a  cestio  banortim.  (3.)  It  is 
also  constituted  by  sequestration,  or  by  the  issuing  of  an  adjudica- 
tion of  bankruptcy  in  England  or  Ireland.  Notour  bankruptcy  of 
a  company  may  be  constituted  in  any  of  the  foregoing  ways,  or  by 
any  of  the  partners  being  rendered  bankrupt  for  a  company  debt ; 
in  other  words,  a  company  when  insolvent  may  be  rendered  bank- 
rupt by  such  proceedings  against  a  partner  for  a  company  debt  as 
would  render  that  partner  bankrupt  were  the  debt  his  own."(A) 
Who  may  be  '^  All  persons  against  whom  personal  diligence  may  proceed  ao- 

m^e  bank-  cording  to  the  Act  1696  may  be  made  notour  bankrupt.  A  pupil, 
an  idiot,  or  a  lunatic  may  be  made  bankrupt  according  to  the  law 
of  Scotland.  A  married  woman  whose  husband  is  furth  of  Scot- 
land, and  who  carries  on  business  for  herself,  may  also  be  made 
bankrupt  (see  ChimsicU  v.  Currie,  1789,  M.  6082;  Orme  v.  Diffon^ 
Nov.  30,  1833,  12  S.  149)." 

*•*'  The  state  of  bankruptcy  being  once  fixed  on  the  debtor,  the 
Act  *•  declares  all  and  whatsoever  voluntary  dispositions,  assigna- 
tions, or  other  deeds  which  shall  be  found  to  be  made  and  granted 
directly  or  indirectly  by  the  foresaid  debtor  or  bankrupt^  either  at 
or  after  his  becoming  bankrupt,  or  in  the  space  of  sixty  days 
before,  in  favour  of  his  creditor,  either  for  his  satis^iction  or 
further  security  in  preference  to  other  creditors,'  to  be  void  and 
null.*' 

"The  title  to  challenge  is  confined  to  creditors  whose  debts 
existed  prior  to  the  date  of  the  deed  or  transaction  challenged 
{Mair  v.  Wnlls^  1702,  M.  1006:  Hohertson  Barclay  v.  LetntOj\ 
1783,  M.  lini);' 

{h)  A  corporation,  hikIi  as  a  royal  bui^f;li,  may  now  be  made  bankruj't 
and  sequcstratt'd  under  the  Act  (JVothrrapoot)  v.  Mags,  of  Linlithgow 
Dec.  11),  18()3.  2  Marpli.  34H). 
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"  All  direct  deeds  of  alienation,  whether  redeemable  or  irre-  Deedi  itniok 
deemable,  in  regard  to  heritage ;  and  all  assignations  of  moveables,  ^  ' 
or  even  delivery  of  moveables  without  any  written  title  of  trans- 
ference ;  indorsations  of  bills ;  drafts  made  in  favour  of  creditors 
on  persons  indebted  to  the  bankrupt,  if  made  in  satisfeiction  or 
security  of  a  prior  debt,  are  directly  struck  at  by  the  statute." 

'^  To  the  operation  of  the  statute  certain  exceptions  have  been  ExceptionH. 
admitted.  Payments  in  cash  are  not  held  to  fall  within  the 
statute  (see  Lord  Elchies  in  Forbes  v.  Brebner,  cit,).  Payment  in 
bank-notes,  navy-bills,  or  similar  representatives  of  currency,  are 
held  to  be  payments  in  cash.  In  Gibson  v.  Forbes  (July  9,  1833, 
11  S.  916)  Lord  FuUarton  says  the  statute  is  directed  not  against 
jHiynierU  in  the  proper  sense  of  the  term,  that  is  the  actual  perfor- 
mance which  the  creditor  was  bound  to  accept  of  in  extinction  of 
the  debt  as  originally  constituted,  but  against  satisfaction — t.e., 
against  those  substitutes  for  such  actual  performance  which  could 
only  be  the  result  of  a  new  and  voluntary  arrangement  between 
the  debtor  and  the  creditor. "(i) 

"In  like  manner,  transactions  taking  place  in  the  ordinaty 
course  of  trade  have  been  held  not  to  be  struck  at  by  the  statute ; 
as  a  payment  made  by  draft  or  indorsation,  if  done  in  the  usual 
course  of  business.  Supposing  a  bill  falls  due  which  might  be 
effectually  paid  by  a  payment  in  cash,  and  is  paid  by  the  discount 
of  another  bill,  this  has  been  held  an  unobjectionable  payment.  But 
where  the  bill  given  is  of  a  distant  date,  which  proves  it  rather  to 
be  a  security  than  an  ordinary  payment ;  or  when  a  bill  is  given, 
not  in  payment  of  a  debt  due,  but  in  anticipation  of  what  is  not 
yet  payable,  the  transaction  or  payment  will  be  reducible  (Allan  v. 
Blencow's  Trs.,  Dec.  3,  1828,  7  S.  124;  and  Jan.  22,  1831,  9  S. 
117,  aff.  Aug.  28,  1833,  7  W.  &  S.  26 ;  Speir  v.  Durdop,  June  16, 
1825,  4  S.  92,  rem.  2  W.  &  S.  253;  May  30,  1827,  5  S.  680)." 

"  In  Mitchell  v.  Rodg&r  (June  26,  1834,  12  S.  802)  it  was  held 
that  the  extinction  of  a  principal  obligation  to  which  a  cautionary 
obligation  was  attached,  if  made  in  contemplation  of  bankruptcy, 
and  for  the  purpose  of  relieving  the  cautioner,  is  struck  at  so  far 
as  to  give  the  creditors  recourse  against  the  cautioner ;  while  as 
an  extinction  of  the  original  obligation  it  may  stand  good  to  the 
creditor  receiving  the  payment." 


{%)  See  Macfarlaru  v.  Robh  A  Co.,  Dec.  24,  1870,  9  Macph.  370 ; 
Steven  v.  ScoU,  June  30,  1871,  9  Macph.  923 ;  Ferguson  v.  Welsky  March 
2,  1869,  7  Macph.  594. 
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"  This  deciaicin  goes  mnch  further  thaa  that  of  Speir  v.  Dtadof, 
in  wbich  the  cash  was  paid,  not  for  a  debt  then  due,  but  as  a  aem- 
rity  for  a  debt  the  term  of  payment  of  which  bad  not  arrived ;  and 
therefore  it  was  held  not  to  be  a  cash  payment  in  the  ordinarj 
course  of  trade.  Here  the  debt  was  due,  and  the  payment  maiJi' 
was  Hot  in  security,  but  an  actual  and  immediate  extinction  of  a 
debt  already  due  and  exigible.  Looking  to  the  whole  circum- 
stances, the  decision  seems  doubtful ;  and  if  the  pure  case  sbonM 
arise  of  the  piincipal  debtor,  ivillwl  antj  eommtinicnriort  iridi  liu 
eautiontrs,  paying  up  the  lialance  due  on  his  account  with  ihr 
bank,  there  is  i-oom  for  contending  that  a  ditferent  decision  ahouiil 
be  arrived  at. "'(_/) 

"  It  is  a  singular  |;)eculiarity,  if  it  really  exists,  that  while  i 
imyment  by  bill  is  held  to  be  one  in  the  onlinary  course  of  trade, 
und  is  considered  equivalent  to  n  payment  in  cash,  a  payment  br 
a  promissory-note,  though  producing  prmsely  the  same  effect  *&  it 
bill,  has  been  held  insufficient  to  form  an  exception  from  the  Act 
(see  Bell's  Com.  iL  21ft)." 

"BonA  JUU  sales  for  an  adequate  price  are  not  within  Ui* 
statute.  But  attempts  to  evade  the  Act  under  the  disguise  of  i 
sale  hare  always  been  put  down  {Ecclts  v.  Merchwlon^t  Crs.,  FcU 
4,  1729,  M.  1138;  Daiijsou  v.  Lauder.  Feb.  4,  1840,  2  D.  525)." 

"  There  is  a  certain  claas  of  deeds,  however,  which,  although 
they  have  the  eifect  of  completing  a  security  given  to  a  cr*<ditor 
tliat  would  otlierwise  have  been  ineffectual,  are  yet  not  readied  by 
the  Act.  Thus,  suppose  a  proprietor  of  land  uninfeft,  and  liavine 
merely  a  personal  right,  sells,  and  the  disponee  takes  infeftmeni 
on  the  precept  of  sasine,  his  right  is  unavailing  until  the  disponer 
has  completed  his  own  title  ;  but  tltis,  it  has  been  found,  he  may 
do  effectually  within  the  sixty  days.  In  the  same  way,  if  an  ap. 
parent  heir  sell  liis  right,  it  is  of  course  ineffectual  to  the  purchaser 
till  the  disponer's  title  be  completed  liy  service,  when  the  title  will 
accreace  to  and  validate  the  prior  conveyance.  It  has  been  found 
competent  for  the  apparent  heir  thus  to  complete  his  title  within 
the  stKty  days  (Crfdilors  of  Graitney,  Feb.  1 738,  M.  1127;  Mae- 
Iaga7i's  Trx.  r.  .l/rWi.i7«",  May,  21,  ISOO,  M.  App.  'Bankrupt,' 
II).  These  cases  have  been  justified  either  on  the  principle  an- 
nounced by  the  Court  in  Maelagan'g  case — viz.,  that  the  heir  or 
disponer  might  have  been  compelled  to  make  up  titles,  and  there- 

(j)  See  CahHiminn  Bni\k  v.  K'nit'dy't  Trt.,  June  10,  1870,  fl  Mficph. 
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fore  that  his  doing  so  could  not  be  considered  as  a  voluntary  deed, 
against  which  alone  the  statute  strikes ;  or  that  the  making  up  a 
title  on  the  part  of  the  debtor  is  not  an  act  done  directly  in  favour 
of  a  creditor." 

"  A  third  large  class  of  exceptions  is  that  of  nova  debiia,  where 
within  the  sixty  days  a  contract  is  fairly  entered  into  between  the 
bankrupt  and  a  third  party  for  a  price  paid  or  adequate  considera- 
tion instantly  granted.  This  creates  no  preference  over  other  cre- 
ditors, since  the  price  is  received  by  the  bankrupt,  and  is  available 
through  him  to  the  creditors.  Thus,  a  sale  for  a  fair  price  is  good ;  a 
bond  granted  for  money  advanced  at  the  time  is  good,  though  both 
the  granting  of  the  deed  and  the  inf  ef  tment  taken  on  it  are  within 
the  sixty  days  {Johnston  v.  Burnet,  Jan,  29,  1751,  M.  1130, 1142)." 

*'  After  extreme  fluctuation  of  opinion,  it  has  been  held  that 
where  money  is  advanced  in  contemplation  and  on  the  faith  of  a 
security  to  be  granted  over  a  specific  subject  it  is  a  nowmh  debUumy 
to  which  the  statute  does  not  apply.  But  if  there  be  merely  a 
promise  or  agreement  for  a  security  generally,  without  specifying 
any  particular  subject,  the  statute  is  held  to  apply  to  the  security 
when  it  comes  to  be  granted,  as  being  truly  a  security  for  a  prior 
debt — a  narrow  ground  of  distinction,  for  which  there  seems  little 
foundation  in  equity  {Bank  of  Scotland  v.  Stewart,  Feb.  8,  1811, 
F.C. ;  Cormack  v.  Aiideraon,  July  8,  1829,  7  S.  868  ;  Anderson  v. 
Walker,  March  29,  1842,  4  D.  1186)." 

'*  If  in  carrying  through  a  transaction  a  mistake  has  been  com- 
mitted, whereby  the  one  party  does  not  fully  convey,  and  the 
other  receive,  that  which  both  of  them  understood  at  the  time  to 
be  conveyed,  can  the  debtor  interpose  to  correct  a  mistake  within 
sixty  days,  and  give  to  the  creditor  what  he  had  bargained  to  re- 
ceive] Mr.  Bell  (Com.  ii  233)  expresses  his  opinion  in  the  affir- 
mative. But  Mansfield  v.  Wdlkev's  Trs,  (June  28,  1833,  US. 
813),  though  not  decided  expressly  on  the  ground  that  such  a  mis- 
take cannot  be  corrected  within  the  sixty  days,  is  rather  opposed  to 
the  opinion  of  Mr.  Bell ;  for  six  judges  out  of  those  consulted  held 
that  the  Act  1696  would  strike  against  such  a  transaction,  while 
the  others  placed  their  ultimate  decision  on  a  different  ground." 

*'  Again,  suppose  a  bargain  concluded,  the  price  paid,  but  that 
the  article  purchased  remains  in  the  hands  of  the  seller,  marked 
as  the  property  of  the  purchaser,  and  is  only  ultimately  delivered 
within  the  sixty  days  of  the  seller's  bankruptcy,  the  Act  1696 
does  not  strike  against  the  delivery.     The  ground  of  this  opinion 
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is  Bubstantdally  this — that  the  Act  does  not  apply  where  apet^ 
implement  of  the  obligation  is  given  in  the  way  in  which  the  paitj 
has  agreed  to  implement  it  {Gibson  t.  Forbes,  July  9,  1833,  II  & 
916)/'  But  the  delivery  in  such  a  case  cannot  now  be  challenged, 
whether  the  goods  are  marked  as  the  property  of  the  parchaser  or 
not  (19  &  20  Vict.  c.  60,  §  1). 
Computation  ''  The  sixty  days  are  to  be  computed,  according  to  the  dedsian 

rfthe  iixty  '^  Blackie  T.  Cleggs  (Jan.  21,  1809,  F.C.),  excluding  the  day  oo 
which  the  challengeable  deed  is  granted,  and  they  are  oompkto 
from  the  moment  the  sixtieth  day  thereafter  b^inB  (see  Mercer  t. 
Ogilviey  supra,  b.  iii.  t  8,  §  47 ;  Anderson  v.  Fletcher^  Starkie^  ^ 
Co.,  March  2,  1813,  F.C.)." 

''The  statute  1696  provides,  ' That  all  dispositions,  heritable 
bonds,  or  other  heritable  i*ights  on  which  infeftment  may  foUow, 
granted  by  the  foresaid  bankrupts,  shall  only  be  reckoned  as  to 
this  case  of  bankruptcy  to  be  of  the  date  of  the  saaine  lawfully 
taken  thereon,  but  without  prejudice  to  the  validity  of  the  said 
heritable  rights  as  to  all  other  effects  as  formerly.'  It  was  con- 
tended that  the  date  of  recording  the  infeftment,  and  not  the  mere 
date  of  the  infeftment  itself,  was  the  thing  to  be  kept  in  view, 
and  that  if  the  I'egistration  fell  within  the  sixty  days,  though  the 
infeftment  itself  was  beyond  it,  this  brought  the  security  or  dis- 
position so  granted  within  the  statute.  All  doubt  on  the  subject 
was  removed  by  54  Geo.  III.  c.  37,  §  12,  which  made  the  date  of 
recording  the  sasine,  and  not  the  sasine  itself,  the  criterion  of 
preference  obtained  within  the  sixty  days,  and  this  has  been 
retained  in  our  modem  Bankruptcy  Statute,  19  <fe  20  Victw  c.  79. 
As  already  said,  an  exception  occurs  where  the  conveyance  is  in 
security  of  a  novtim  debitum,  stipulated  for  at  the  time  as  pan 
negoHi," 

'<  In  the  case  of  a  person  not  himself  infeft,  but  holding  only  a 
personal  title,  which  he  assigns,  it  has  been  held  that  the  date 
from  which  the  sixty  days  run  is  that  of  the  conveyance,  not  of 
the  completed  feudal  title  either  by  infeftment  or  registration  of 
the  infeftment  or  its  equivalent.  Such  an  assignation,  it  has  been 
said,  is  not  on  strict  feudal  principles  a  rif/ht  whereupon  infeftment 
may  follow,  but  only  a  trans/'eroK'f  of  a  right  on  which  infeftment 
may  follow — a  very  narrow  and  not  very  satisfactory  distinction 
(see  Bell's  Com.  ii.  229,  230  ;  Scott  of  Blair's  Crs.  v.  Charters, 
173i,  M.  1239)." 

"  The  first  attemj)t  to  establish  a  i^oneral  process  of  distriliution 
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in  bankruptcy,  which  should  incoi-porate  and  extend  the  i*emedie8  Introduotion 
separately  provided  by  the  earlier  statute,  was  the  Act  12  Geo.  tiolTm  bwik- 
III.,  passed  in  the  year  1772,  which  introduced  a  general  seques-  ruptcy. 
tration  of  the  whole  heritable  and  moveable  estate  of  the  bankrupt, 
and  the  vesting  of  both  in  a  trustee,  with  a  view  to  distribution 
among  the  creditors  according  to  their  legal  rights  of  preference. 
It  is  somewhat  remarkable  that,  in  the  outset,  the  law  of  seques- 
tration was  not  limited  to  merchants  or  traders,  but  embraced 
debtors  of  all  kinds,  wliile  the  course  of  subsequent  legislation  was 
to  coniine  it  entirely  to  persons  engaged  in  trade.     On  the  other 
hand,  sequestration,  which  was  originally  confined  to  the  moveable 
estate  of  the  debtor,  has  by  subsequent  statutes  been  extended  so 
as  to  apply  to  the  whole  property  of  the  bankrupt,  heritable  and 
moveable." 

''I  need  not  trace  the  history  of  mercantile  sequestration 
through  its  successive  steps  up  to  the  existing  Act,  19  ds  20  Vict 
c.  79.  I  propose  merely  to  give  an  outline  of  the  leading  provi- 
sions of  that  Act,  so  far  as  they  differ  from  the  arrangements  under 
the  old  law.  In  many  of  its  provisions  it  merely  repeats,  with 
certain  modifications  and  extensions,  the  provisions  of  the  imme- 
diately preceding  statute,  the  2  tk  3  Vict  c.  41,  which  had  again 
modified  and  extended  that  of  the  54  Geo.  III.  c.  137  ;  but  in  one 
particular  it  introduces  an  important  novelty.  The  Act  2  dc  3 
Vict  c.  41,  §  4,  had  for  the  fii^st  time  made  it  competent  to  seques- 
trate the  estate  of  a  deceased  debtor,  whether  he  had  been  a  trader 
or  not,  if  at  the  time  of  his  decease  he  resided  or  had  a  dwelling- 
house  or  carried  on  business  in  Scotland,  and  was  at  the  time 
owner  of  heritable  or  moveable  estates  in  Scotland.  But  while  it 
was  competent  to  sequestrate  the  estate  of  a  deceased  debtor, 
whether  he  had  been  a  trader  or  not,  sequestration  in  the  case  of 
a  living  debtor  was  only  competent  if  he  had  been  actually  engaged 
in  trade  in  some  way  or  other,  as  defined  by  §  5  of  the  Act,  and 
by§10of  5&6  Vict  c.  122." 

^'  All  restrictions  of  this  kind  are  at  an  end,  f or  ^  13  provides 
tliat  any  person  may  be  sequestrated  if  subject  to  the  jurisdiction 
of  the  Supreme  Courts  of  Scotland ;  and  this  jurisdiction  has  been 
held  sufiiciently  constituted  against  a  foreigner  by  a  residence  in 
Scotland  of  forty  days  (Joel  v.  Gill,  Nov.  23, 1859,  22  D.  6).  But 
the  sequestration  may  be  recalled  if  three-fourths  in  number  and 
value  of  the  creditors  reside  in  England  or  Ireland,  and  if  it  shall 
appear  to  the  Court  of  Session  more  expedient  that  the  bankrupt's- 
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estate  should  be  distribated  in  the  Courts  of  either  of  tliett 
countries  (23  &  24  Vict  c.  33)." 

"  In  the  case  of  8eque8ti*ation  of  deceased  debtors,  notour  bank- 
ruptcy IB  not  required ;  it  is  sufficient  if  the  petitioning  creditoif'i 
debt  was  due  at  the  time  of  the  death ;  nor  is  it  neoessaiy  ihat 
the  deceased  shall  have  resided  or  have  a  dwelling-plaoe  in  Soot- 
land,  if  he  was  in  any  way  subject  to  the  jurisdiction  of  the  Scotdi 
Courts,  as  by  the  possession  of  heritable  property." 

'^  By  §  18  sequestration  may  be  awarded,  not  only  as  formerij 
by  the  Court  of  Session,  but  by  the  Sheriff,  and  that  both  in  the 
case  of  living  and  deceased  debtors ;  in  the  latter  case  it  must  be 
awarded  by  the  Sheriff  of  the  county  in  which  the  debtor  for  the 
year  preceding  his  death  had  resided  or  carried  on  business '' 

''  It  is  competent  to  apply  to  the  Lord  Ordinaiy  for  recall  of 
the  sequestration  within  forty  days  after  the  deliverance  granting 
it ;  and  that  either  on  the  grounds  originally  urged  by  the  bank- 
rupt, or  by  any  opposing  creditor,  or  on  new  grounds  subsequentlj 
emerging  (§  31)." 

"  After  sequestration  has  been  awarded,  instead  of  the  estate 
being  wound  up  by  the  ordinary  process  of  sequestration,  or  by  the 
offer  and  acceptance  of  a  composition,  the  creditors  to  the  extent 
of  four-fifths  in  number  and  value  may  resolve  that  the  estate 
ought  to  be  wound  up  under  a  deed  of  arrangement,  which  deed 
the  creditors  are  to  present  to  the  Lord  Ordinary,  subscribed  by 
them  ;  and  if  satisfied  that  such  deed  of  arrangement  has  been  duly 
executed  and  is  reasonable,  he  shall  approve  thereof,  and  declare 
the  sequestration  at  an  end.  If  from  any  of  the  causes  referred  to 
in  the  Act  the  agreement  is  not  approved  of,  the  sequestration 
proceeds  in  its  usual  course  (§§  35,  40)." 

*'  The  53rd  section  introduces  this  change,  that  when  the  claim 
of  a  debtor  depends  upon  a  contingency  which  is  unascertained  at 
the  date  of  lodging  his  claim,  he  may  have  it  valued,  and  the 
Sheriff,  or  trustee,  if  a  trustee  has  been  elected,  shall  put  a  value 
thereon  as  at  the  date  of  the  valuation,  the  rule  formerly  being  that 
the  date  of  the  sequestration  formed  the  period  at  which  the  valu- 
ation was  to  b(^  made.  But  by  the  54th  section  annuities  are  still 
to  be  valued  as  at  tlie  date  of  the  seciuestration." 

*'  Tlie  57tli  section  j)ractically  alwlishes  the  ollice  of  interim 
factor,  l)y  directing  the  Lord  Ordinary  or  ShcrilV  to  aj)point  a 
meeting  of  creditors  for  the  election  of  a  tn'sfrr  or   trff.sf^r.>f  in 
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'*  The  102nd  section  fixes  and  describes  the  legal  effect  of  the  act  Confirmation 
and  warrant  of  confirmation  in  favour  of  the  trustee  : — (1.)  I^  vests  Vesting  of 
the  moveable  estate  as  if  actual  delivery  or  possession  had  been  «*ate. 
obtained,  or  intimation  made  as  at  the  date  of  the  sequestration ; 
subject  always  to  such  preferable  securities  as  existed  at  the  date 
of  the  sequestration,  and  are  not  null  and  reducible.  The  whole 
moveable  estate  of  the  bankrupt  being  instantly  transferred  to  the 
trustee,  any  creditor  who  has  begun  proceedings  to  attach  it,  if 
the  etiect  of  these  proceedings  be  not  altogether  cut  down,  must 
claim  the  benefit  of  them  in  the  sequestration,  and  cannot  follow 
them  out  to  the  exclusion  of  the  trustee.  The  preference  of  the 
creditor,  if  such  there  be,  is  reserved  in  the  sequestration.  The 
provisions  as  to  the  vesting  of  the  moveable  estate  require  to  be 
taken  in  connection  with  the  first  four  sections  of  the  Mercantile 
Law  Amendment  Act.(X;)  (2.)  The  heritable  estate  is  by  the  act 
and  warrant  of  confirmation  ti*ansferred  to  the  trustee,  to  the  same 
effect  as  if  a  decree  of  adjudication  in  implement  pf  sale,  as  well 
as  a  decreet  of  adjudication  for  payment  and  in  security  of  debt, 
subject  to  no  legal  reversion,  had  been  pronounced  in  favour  of 
the  trustee,  and  recorded  at  the  date  of  the  sequestration,  and  as  if 
a  poinding  of  the  ground  had  been  executed,  subject  always  to 
such  preferable  securities  as  existed  at  the  date  of  the  sequestra- 
tion, and  are  not  null  and  reducible." 

"  Under  this  the  whole  heritable  property  of  the  bankrupt 
vests,  to  the  exclusion  of  a  creditor  who  had  got  a  personal  right 
to  lands  from  the  ancestor  of  a  bankrupt,  but  had  not  taken  infeft- 
ment  on  it,  and  who  was  found  not  entitled  to  adjudge  after  the 
sequestration  of  the  bankrupt,  who  had  a  feudal  right  completed 
by  infeftuient,  and  whose  right  had  by  the  statutory  sequestration 
passed  to  the  trustee  {Lamrie  v.  Lawrie,  March  10,  1854,  16  D. 
860).  Neither  will  the  trustee's  right  be  excluded  even  by  a  con- 
veyance of  heritage  followed  by  infeftment,  if  no  actual  possession 
has  followed,  and  the  right  was  truly  granted  in  tniat  for  political 
purposes  (Lindsay  v.  Giles,  Feb.  27, 1844,  6  D.  771); — contrast 
tliis  case  with  Lindsay  y,  Davidson  (March  23,  1853,  15  D.  583), 
where  j  actual  possession  having  followed  on  an  ex  facie  absolute 
disposition  to  persons  who  admitted  that  they  were  under  an 
equitable  right  to  denude  on  their  claims  being  satisfied,  it  was 
held  that  the  property  stood  vested  in  the  absolute  disponee,  and 
was  not  conveyed  to  the  trustee  in  the  grantor's  sequestration, 

{k)  Act  19  &  20  Vict.  c.  60. 
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though  the  latter  might  have  a  right  to  insist  for  an  aooountiiig  as 
to  the  rents  recovered  by  the  disponee." 

"In  Dundas  v.  Morison  (Dec.  4, 1857,  20  D.  225),  the  trustee 
taking  up  a  lease  belonging  to  the  bankrupt,  and  under  whidi 
there  was  a  considerable  arrear  of  rent,  was  found  to  hATe  sab- 
jected  himself  in  liability  for  these  arrears,  the  Lord  Justice^eii 
observing — *  It  was  the  business  of  the  trustee  to  have  afloertained 
that  no  arrears  of  rent  were  due.  The  known  rule  of  law  muit 
apply,  that  the  assignee  of  a  lease  is  liable  for  unpaid  arrears  of 
rent ;  that  is,  the  burden  which  attaches  to  the  assignee  of  a  leiie 
in  the  same  way  as  liability  for  unpaid  feu-duties  attaches  to  the 
purchaser  of  property.* " 

"  By  §  1 17  a  power  is  given  to  the  Lord  Ordinary  or  the  Court, 
on  the  application  of  the  trustee,  to  grant  warrant  for  interim  psj- 
ments  out  of  the  price  of  subjects  sold  of  preferable  claims,  or  to 
authorise  an  interim  scheme  of  division. *' 

"  ^y  §  112  it  is  provided  that  the  wages  of  workmen,  and  of 
clerks  and  shopkeepers  employed  by  the  bankrupt,  where  such 
wages  do  not  exceed  sixty  pounds  per  annum,  shall  be  entitled  to 
the  same  privileges  as  the  wages  of  domestic  servants,  to  the  extent 
of  a  month's  wages  prior  to  the  date  of  sequestration  being 
awarded ;  or,  when  sequestration  is  not  awarded,  prior  to  Uie 
concourse  of  diligence  for  distribution  of  the  estate  of  a  party  being 
notour  bankrupt." 

"Formerly  (Campbell  v.  Paul,  Jan.  13,  1835,  13  S.  237),  if 
an  heritable  creditor  had  taken  any  step  towards  rendering  his 
preference  over  the  moveables  on  the  ground  real,  by  even  raising 
and  executing  a  summons  of  poinding  the  ground  prior  to  the 
confirmation  of  the  trustee,  this  preserved  his  preference,  and  the 
trustee,  taking  the  estate  only  subject  to  the  burden  of  existing 
preferences,  was  obliged  to  give  effect  to  the  heritable  creditor's 
preferable  right" 

"But  by  §  118  *no  poinding  of  the  ground  which  has  not  been 
carried  into  execution  at  least  sixty  days  before  the  date  of  the 
sequestration,  and  no  decree  of  mails  and  duties  on  which  a  charge 
luis  not  been  given  at  least  sixty  days  before  the  said  date,  shall, 
except  to  tlie  extent  liereinafter  mentioned,  be  available  in  any 
(juestion  with  the  interim  factor  or  trustee.'  The  extent  to  which 
it  continues  avaih^bh*  is,  tliat  tlie  statute  allows  the  creditor  to 
l>oind  even  after  secjuestration,  or  obtain  a  decreet  of  mails  and 
duties  ;  but  in  both  casos  his  poinding  or  decreet  is  available  only 
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for  the  interest  on  the  debt  for  the  current  term,  and  for  the 
arrear  of  interest  for  one  year  immediately  before  the  commence- 
ment of  such  term." 

"  The  present  law  of  bankruptcy  may  be  said  simply  to  give 
efTect  to  the  ordinary  rules  as  to  the  preference  of  creditors  in 
competition,  whether  in  heritages  or  moveables,  as  modified  from 
time  to  time  (1)  by  the  necessity  of  measures  to  prevent  unfair 
preferences ;  and  (2)  by  measures  for  preventing  surprise  in  point 
of  time,  by  one  creditor  obtaining  preferences  over  another,  even 
by  fair  means,  by  the  operation  of  mere  priority  of  action  or  of 
diligence ;  and  (3)  by  the  effort  to  simplify  the  forms  and  diminish 
the  expenses  which  attend  every  process  of  distribution  among 
creditors  competing." — Moir. 


NOTE  B. 
CIVIL  PROCEDURE. 


The  term  *  procedure '  may  be  defined  as  the  body  of  rules  Meaniug  of  ^ 
which  must  l)e  observed  both  by  litigants  and  judges  in  the  insti- 
tution and  conduct  of  legal  proceedings  before  a  court  of  law,  and 
which  have  been  laid  down  by  custom,  by  the  orders  of  the  courts, 
or  by  the  Legislature,  for  the  purpose  of  duly  protecting  the 
interests  of  the  parties,  of  ascertaining  the  facts  of  the  case,  and  of 
ensuring  the  ^r  and  impartial  administration  of  justice.  These 
mles  accordingly  lie  imbedded  in  numerous  statutes,  acts  of 
sederunt,  decisions,  and  works  on  procedure ;  and  those  observed 
in  the  Court  of  Session  differ  in  some  respects  from  those  appli- 
cable to  the  inferior  courts.  The  leading  objects  to  be  kept  in 
view,  however,  ought  to  be  the  same  in  all  courts,  and  it  may  be 
useful  to  bring  these  distinctly  before  the  student  by  giving  a 
slight  outline  of  the  procedure  observed  in  the  Court  of  Session  in 
most  ordinary  cases. (a) 

For   detailed   information    on    the    subject,    the    student    is  Statutes  antl 
referred  to  the  works  of  Mr.  Mackay  and  Mr.  Dove  Wilson  on  unt  as  to  pro- 
Procedure.  "^^^ 


(a)  The  chief  statutes  which  now  regulate  the  procedure  of  the  Court 
of  Session  are  31  &  32  Vict,  c  100  (1868),  and  13  &  14  Vict.  c.  36  (1850)  ; 
and  the  most  important  acts  of  sederunt  arc  those  of  11th  July,  1828  ; 
nth  Feb.,  1861  ;  15th  July,  1865  ;  and  14th  Oct.,  1868. 
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Object  of  an 
action. 


Framing  of  a 
summoiiH. 


•Sending  of  the 
summona. 


InUuria . 


Every  ordinary  action,  whether  petitory,  dc^daratory,  or  re- 
ductive,  proceeds  on  the  ground  that  the  pnrsaer  is  deprived  of 
some  right,  or  lies  under  some  disability,  in  conaeqnenoe  of  ok- 
understanding,  neglect  of  duty,  fault,  or  fraud  on  tlie  part  of  the 
defender,  or,  it  may  be,  of  the  public  in  general  He  'ocmdiidei' 
either  for  payment  of  a  sum  of  money  on  one  or  more  gromidi^  or 
for  a  '  declarator '  by  the  Court  that  he  is  entitled  to  the  enjoj- 
ment  of  a  certain  right  which  is  withheld  from  him,  or  for  tke 
'  reduction '  of  certain  documents  or  proceedings  on  the  ground  of 
their  informality  or  illegality ;  or  his  action  maj  embraoe  *  con- 
clusions '  or  demands  of  several  different  kinds. 

The  first  step  taken  by  the  pursuer  is  to  prepare  tlie 
'  summons ' — a  document  which  consists  of  the  *  summons '  in  t 
narrower  sense,  the  *  condescendence '  or  statement  of  facts^  and 
the  'pleas  in  law.* 

In  the  summons,  or  first  of  these  three  parts,  the  pursuer 
sets  forth  distinctly  the  names  of  the  parties,  and  the  objects  or 
'conclusions'  which  he  seeks  to  attain;  and  he  may  also  here 
crave  warrant  to  seize  or  arrest  goods  belonging  to  his  debtor,  or 
warrant  of  inhibition  to  prevent  his  debtor  from  alienating  his 
heritable  property  (see  supra,  ii.  11). 

In  the  condescendence  he  states  or  'avers'  the  facts  oo 
which  his  case  is  founded. 

In  his  pleas  he  contends  that  the  rules  of  law  i^plicable  to 
his  averments  support  or  justify  the  conclusions  of  the  summona 

The  summons,  which  runs  in  the  Queen's  name,  must  be 
signed  by  a  writer  to  the  Signet,  and  pass  the  Signet  before  it  otn 
be  served  on  the  defender.  The  condescendence  and  pleas  in  lav 
may  be  signed  by  any  authorised  law-agent. 

The  next  step  is  the  serving  of  the  summons,  which  conastB 
in  the  delivery  of  a  copy  of  it  to  the  defender  by  a  messengerat- 
arms,  or  by  a  sheriff-ofiicer,  if  there  be  no  messenger  in  the 
county.  This  is  the  challenge  or  declaration  of  war,  bat  the 
defender  is  indulged  with  a  truce  or  inducitz  of  seven  days,  or 
fourteen  if  out  of  Scotland  (in  which  case  the  service  most  be 
cdictal,  not  ])ersoiial),  during  which  he  may  either  comply  with 
tlie  |)ursu<*r'.s  dcniauds  or  pi-cpan'  to  resist  them.  If  within  the 
iudft.cicc  tlio  dcfrndor  takes  no  notice  of  th(?  dtanands  thus  made, 
the  pursuer  next  lodcjcs  the  summons  with  tlie  clerk  of  one  of  the 
Lords  Ordinary,  having  appended  to  it  a  marginal  note  called  the 
jmrtihns,  which  states  the  names  of  the  pursuer  and  his  counsel 
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and  agent,  of  the  defender,  and  of  the  Lord  Ordinary  before  whom 
the  cause  is  to  depend.     On  the  next  sederunt  day,  or  day  on 
which  the  Court  sits,  the  summons  is  *  called ' — a  formality  which  Calliiig  of  the 
now  consists  in  printing  the  partHms  in  the  rolls  of  Court,  which  *""*'"®°®- 
are  exhibited  to  public  view.     If  the  defender  does  not  *  enter  Entering 
appearance '  at  the  clerk's  office  within  two  days  after  the  calling,  *PP®*™'*®®' 
the  pursuer  may  enroll  the  case  before  the  Lord  Ordinary  with  a 
view  to  obtain  decree  in  absence.     On  the  other  hand,  if  the  pur-  Decree  in 
suer  fail  to  call  the  case  within  three  sedei-unt  days  after  the  *   ®°^®' 
expiry  of  the  itidiicics,  the  defender  may  lodge  a  protest ;  and  if  Protest  for  not 
the  pursuer  fail  to  call  it  within  nine  days  more,  the  defender  may  mons.^  "^^ 
obtain  an  extract  of  his  protest,  the  effect  of  which  is  to  extinguish 
the  pursuer's  action.     If  the  defender  have  entered  appearance,  he  Lodging  of 
must  lodge  his  *  defences '  within  ten  days  after  the  calling,  and  if 
he  fail  to  do  so,  the  pursuer  may  enroll  the  cause  and  obtain  decree  Decree  in 
in  absence  :  but  within  ten  days  thereafter  such  a  decree  may  be 
recalled  on  the  motion  of  the  defender  and  payment  of  a  penalty, 
whereupon  he  is  reponed  and  allowed  to  lodge  his  defences.     The  Reponing. 
defences  consist  of  ( 1 )  answers  to  the  pursuer's  averments,  which  Defence*, 
may  be  either  denied,  varied,  explained,  or  admitted ;  (2)  a  state- 
ment, where  necessaiy,  of  facts  on  which  the  defender  founds  his 
resistance  to  the  pursuer's  claim ;  and  (3)  one  or  more  pleas  in  law, 
in  which  he  maintains  that  the  law  applicable  to  the  facts  entitles 
him  to  *  absolvitor' — t.^.,  to  be  entirely  'assoilzied'  or  absolved 
from  the  conclusions  of  the  summons,  or  at  least  to  have  the  action 
against  him  dismissed.     Along  with  the  summons  and  defences.  Production  of 
the  parties  must  produce  the  deeds  or  writings  on  which  they  found^  on. 
respectively  found ;  or,  in  the  case  of  an  action  of  reduction  of  a 
deed,  the  pursuer  calls  upon  the  defender  to  produce  the  deed  in 
question,  and  the  defender  must  do  so — i.e,,  <  satisfy  production,'  Satiafying 
unless  he  can  show  that  the  pursuer  has  no  title  to  make  the^ 
demand. 

The  summons   and   defences  together  form  the  'record,'  of  The  record, 
which  the  pursuer  must,  within  eight  days,  lodge  printed  copies 
with  the  defender's  agent  and  with  the  clerk  of  Court.     After 
four,  but  within  six  days  more,  the  Lord  Ordinary  puts  the  case 
to  the  roll  for  *  adjustment,'  requires  the  parties  to  make  any  alter-  Adjustment, 
ations  or  additions  they  may  desire,  and  '  closes  the  record,'  unless  Closing  of  the 
cause  be  shown  for  '  revisal,'  which  enables  them  to  make  greater  J^^^mo. 
changes.     Even  after  the  record  is  closed,  amendments  may  still  Amendments, 
be  made  upon  it  at  any  time,  so  far  as  necessary  for  the  determina- 
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tion  of  the  question  at  issue,  but  not  if  tliej  in  anjr  degne  il 
^e  pursuer's  demands,  and  generally  on  condition  of  p&fi 
in  renpect  of  tlii^  expense  caused  by  such  a  course, 
of  the  record,  wlien  no  mnterinl  fact  is  dixputed,  and  when  lb> 
result  of  the  case  depends  on  the  manner  in  whicb  the  roles  of  U* 
are  to  be  applied  to  it,  parties  renounce  probation,  and  in  tliis  om 
the  cause  is  sent  to  the  '  debate  roll.'  The  LonI  OntinarT'  tlm 
ttean  a  debate  on  the  merits,  and  pronounces  an  interlocutor  eillicr 
gi\-ing  the  pursuer  decree  in  lenus  of  one  or  more  of  the  canclnsioai 
of  the  summons,  or  dismissing  the  action  (in  which  case  the  par 
suer  may  raise  another  on  the  same  grounds),  or  assoilzieing  (>.<., 
aibsolving)  the  defender  from  the  conclusions  (iu  which  caw  ibr 
pursuer  is  precluded  from  raising  another  action  agaiost  the 
defender  on  the  same  ^pitiunds),  and  with  certain  findings  as  to  tbr 
expenses  of  the  cause.  I 

If  there  U-  disputed  fitcts,  there  may  be  doubt  a&  to  w^ietktf 
the  facts  alleged  are  relevant  to  the  issue,  or  whether  any  pleaa  m 
law  can  be  dealt  with  before  probation,  ui  wliich  ciicumetanccf 

I,  the  case  is  sent  to  the  'procedure  roll;'  or,  lastly,  where  U» 
parties  are  agreed  as  to  the  necessity  for  inquiry  re^rding  ^e 

'  facts,  the  Lord  Ordinary  appoints  a  diet  of  proof,  or  in  certain 
cases  (b)  orders  '  issues  '  with  a  view  to  the  trial  of  the  cause  I't 
jury. 

When  one  of  the  parties  refuses  or  delays  (o  prodaoe  docu- 
ments neceasury  for  the  trial  of  the  case,  his  opponent  may  lodj» 
a  list  or  '  specification '  of  them,  and  move  the  IiOrd  Ordinary  to 
grant  diligence  for  their  recovery.  Or  a  motion  may  be  made  for 
a  diligi^nce  to  exauune  witnesses  whose  evidence  is  likely  t^  tw 
lost  owing  to  illness,  old  agi',  or  unavoidable  absence.  In  tliew 
cases  a  commissioner  is  appointed  to  examine  the 'havers' or  holder* 
of  the  documents,  or  the  witnesses  specified,  and  his  report,  to- 
gether with  the  documents  pi-oduced,  then  forms  part  of  the  proof 
to  be  afterwards  led,  whether  before  a  jury  or  before  the  LoH 
Ordinary.  Where  the  Lord  Ordinary  takes  a  '  proof,"  each  party 
adduces  witnesses  to  prove  liis  statements,  and  which  is  followed 
by  a  'heann<,'  on  evidence.' 

If  the  cause  is  to  be  tried  by  jury,  the  trial  b  preeided  ovw 
by  one  judge,  whose  duty  is  to  inform  or  'direct'  the  jury  regard- 
ing points  of  law  involved  in  the  case,  and  to  sum  up  the  eridencs 

(h)  See  13  &  14  Vift.  c.  36,  §  49. 
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in  his  final  *  charge,'  while  the  jury,  consisting  of  twelve  members, 
has  to  pronounce  a  verdict  or  finding  upon  the  facts.    The  verdict 
must  be  unanimous,  unless  the  jury  has  been  enclosed  for  more 
than  three  hours,  or  unless  the  parties  consent  to  accept  a  verdict 
by  a  majority.     If  unable  to  agree  within  six  hours,  the  jury  may 
be  discharged     On  the  other  hand,  the  parties  may  arrange  a  com- 
promise ;  or  the  pursuer  may,  at  any  time  before  the  judge's  charge, 
with  the  judge's  leave,  abandon  his  case.    Against  the  verdict  of  the 
jury  there  is  no  direct  appeal ;  but  if  either  party  is  dissatisfied  with 
the  rulings  or  *  directions '  of  the  presiding  judge,  and  objects  or 
'  excepts '  to  them  at  the  trial,  he  may,  within  the  first  six  days  of 
the  ensuing  session,  or  (if  the  case  has  been  tried  during  session) 
within  ten  days  after  the  trial,  move  the  Inner  House  for  a  new  Motion  for 
trial  or  present  a  *  bill  of  exceptions.'    The  Court  may  then  find  SyfoV^t^xcep- 
that,  owing  to  a  misdirection  of  the  presiding  judge,  the  verdict  tions. 
should  be  *  entered '  for  the  objector  (».«.,  practically  reversed),  or 
that  a  new  trial  should  be  granted,  and  this  may  be  done  on  the 
ground  that  the  verdict  is  contrary  to  evidence,  or  that  the 
damages  are  excessive. 

Certain  cases  of  urgency  may  be  brought,  at  any  time  through- 
out the  year,  before  a  department  of  the  Court  called  the  *  Bill-  Bill-chambor. 
Chamber,'  presided  over  by  the  'Lord  Ordinary  on  the  Bills' 
{i.e,,  the  Junior  Lord  Ordinary  during  session,  and  in  vacation  by 
other  judges  appointed  in  rotation).  The  cases  competent  in  this 
Court  are  *  suspensions,'  'suspensions  and  interdicts,'  and  'sus- 
pensions and  liberations,'  proceedings  of  a  summary  character,  in 
which  great  injustice  might  result  from  delay.  In  a  *  note  of  sus-  suHpenRionB. 
pension '  the  '  suspender '  prays  the  Court  to  stay  or  suspend  the 
execution  of  a  decree  or  of  a  threatened  charge  on  a  bond  or  on  a 
protested  bill.  The  note  is  at  once  intimated  to  the  respondent, 
who  may  lodge  answers.  If  the  suspender's  statements  show  no 
good  reason  for  the  remedy  craved,  the  note  is  refused ;  but  if  he 
has  made  out  a  prinid  facie  case,  the  note  is  'passed'  {i,e,,  the  Pauingof  the 
remedy  is  provisionally  granted),  the  suspender  being  usually  °®*®* 
obliged  to  consign  the  sum  for  which  decree  has  gone  out  against 
him,  or  to  find  c&xxtion  jtidicatum  solvi — t.e.,  that  he  will  implement 
the  decree  if  ultimately  unsuccessful.  The  note  may,  however,  be 
passed  without  caution  or  consignation  if  the  proceedings  and 
decree  complained  of  have  been  manifestly  irregular.  The  note 
having  been  passed  by  an  interlocutor  which  has  become  final 
{i.e.,  which  has  not  been  reclaimed  against,  or  which,  having  been 
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reclumed  agaiDEt.  is  Affirmed  by  the  Inner  Hoase),  the  ca»e  bci 
an  ordinary  Court  of  Susjon  canse ;  &  record  is  mfttie  Dpi 
after  proof  or  further  procedure  the  Court  decides  wbetlril 
ivnuHljr  prorisioaiiUy  granted  is  to  liecome  permanent  or  t 
recalled.  In  tint  case  of  »  '  saspension  and  int«?rdict,'  when 
object  of  the  '  complainer '  ia  to  hare  the  respondent  *  intenlii 
or  prohibited  from  enawiching  on  lua  property  or  infringing 
rights,  thu  proce<Iure  is  similar ;  and  the  same  remark  appli 
the  nearly  obsolete  '  siiBpensiou  and  lit>eration,'  where  th* 
[(cndcr  further  craves  liberation  from  imprisonioent. 

Although  the  chief  function  of  the  Inner  House  is  Oiak 
court  of  appeal,  legal  protreiiinga  in  some  cases,  ehii'fly  of  an  Bid 
istrative  character,  are  initiated  in  one  of  its  two  DirtstoDa. 
oKercise  of  tlie  itoWfo  njlci'iin,  or  equitable  discretion  of  tlie  O 
is,  liowever,  to  a  large  exl«tit  delegated  to  the  Junior  Lord  OfM 

.  in  the  case  of  petitioiiB.  ^loiit  p<^titionB  are  now  pr«eent«d  M 
Junior  Lord  Ordinary,  ihf  moat  important  being  petidona  n 
the  Entail  Acts,  the  Railway  Acts,  the  Lands  Clauses  Gonad 
tion  Act  (1845),  the  Pupils  Protection  Act  (1849),  the  S 
ruptcy  Act  (1856),  and  local  and  personal  Acts  ;  and  alao  petil 
for  the  appointment  of  tutors-dative,  judiciftl  factory  and  cun 
Ixtnis,  and  applications  by  them  for  special  powers  and  for  I 
diacharge.  In  such  caaes  the  applicant  presents  a  petition  b 
Junior  Ixird  Ordinary,  Ktatiug  his  caao,  and  conclading  wi 
'  prayer,'  in  which  the  act«  to  bo  authorised  arc  clearly  and 
cinctly  stated.  If  the  petition  be  incidental  to  other  procee<ll 
it  must  be  presented  to  the  judge  or  Division  before  whom  i 
are  pending.  The  petition  is  then,  by  order  of  the  jtidgv,  ' 
mated  to '  and  '  served  upon '  all  parties  interested,  in  order 
they  may  have  an  opportunity  of  lodging  answers  before  the  et 
of  the  iiaiial  indneite  of  eight  days.     Whether  answers  are  lo 

,„  or  not,  the  Lord  Ordinary  usually  remits  the  petition  to  a  * 
of  skill '  to  enquire  into  the  circumstances  of  the  ease,  on  o 
deration  of  whoso  report  he  either  grants  or  refuses  the  pray 
the  petition.  The  Lord  Ordinary's  interlocutor  may,  howeva 
(■cclairoed  against  liy  the  pi-titjonpr  or  by  the  respondent  wi 
eight  days.  Certain  petitions,  however,  are  competent  in 
Inner  House  only.  The  chief  of  these  are  petitions  by  tu 
nominate  for  special  powers;  by  judicial  factors  on  sequesti 
estates  for  approval  of  their  proposed  distribution  of  the  funds 
beneficiaries  for  the  removal  of  trustees ;  petitions  objectin 
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burgh  accounts  (3  Oeo.  lY.  c.  91,  §  3) ;  and  petitions  impugning 
the  election  of  members  of  Parliament  (31  de  32  Vict,  c  125,  §  58). 

Where  parties  are  agreed  as  to  certain  flEM^ts,  but  are  at  issue  Inner  House, 
with  regard  to  the  law  applicable  to  them,  they  may  present  a  onqueltioiw 
'  special  case '  to  one  of  the  Divisions,  stating  the  facts,  and  craying  <>'  ^^' 
an  answer  to  one  or  more  questions  of  law. 

Judgments  of  a  Lord  Ordinary,  or  of  the  Lord  Ordinary  on 
the  Bills,  are  generally  subject  to  review  by  the  Inner  House. 
This  review  is  asked  for  in  an  appeal  called  a  *  reclaiming  note.' 
Final  judgments  of  the  Lord  Ordinary  disposing  of  the  merits  Redaiming 
must  be  reclaimed  against  within  twenty-one  days  of  their  date ; 
'  interlocutory '  or  incidental  judgments,  such  as  those  sustain- 
ing or  repelling  a  preliminary  or  dilatory  defence,  within  ten 
days  after  the  Lord  Ordinary's  leave  has  been  obtained;  and 
interlocutors  appointing  or  refusing  proof ;  and  likewise  motions 
to  vary  issues  adjusted  by  the  Lord  Ordinary,  within  six  days  of 
their  date. 

The  reclaiming  note  is  boxed  or  presented  to  one  of  the  Divi-  Boxing  the 
sions,  and  copies  of  it  are  served  upon  the  respondent ;  it  is  then  ^^^' 
enrolled  on  the  following  day  among  the  '  single  bills'  or  motions,  Enrolment  in 
and  unless  its  validity  is  open  to  some  objection  capable  of  being  ■"** 
summarily  disposed  of,  it  is  sent  to  the  roll  of  ordinary  cases 
depending  before  the  Division,  called  the  *  short  roll,'  unless  the 
matter  be  urgent,  in  which  case  it  is  sent  to  the  '  summar  roll,' 
which  takes  precedence  of  the  ordinary  rolL     The  Court  may 
dispense  with  the  printing  of  lengthened  proofs  and  documents, 
especially  if  either  party  sues  in  /ormd  pauperis.     If,  after  the 
debate,  the  judges  are  equally  divided  in  opinion,  they  may  order 
the  case  to  be  re-heard  before  themselves  and  three  judges  of  the 
other  Division.     The  procedure  in  the  case  of  a  reclaiming  note 
against  a  judgment  in  the  Bill  Chamber  is  similar.     The  note 
must  be  lodged  within  fourteen  days,  but  its  presentation  does  not 
suspend  the  operation  of  the  Lord  Ordinary's  judgment,  unless,  on 
special  cause  shown,  he  expressly  stays  execution. 

A  judgment  in  the  Sheriff  Court,  whether  pronounced  by  the  Appenli. 
Sheriff  or  by  the  Sheriff  Substitute,  where  the  sum  at  stake  is 
above  £25,  may  be  submitted  to  the  review  of  the  Inner  House  ; 
and  this  is  termed  an  <  appeal '  in  a  narrower  sense  of  the  word 
Appeals  must  be  brought  within  six  months ;  but  as  the  Sheriff's 
judgment  may  be  extracted  and  execution  may  proceed  on  it  after 
fourteen  days  from  its  date,  the  time  for  appealing  is  practically 
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limited  to  fourteen  days.  If  the  judgment  has  been  eztnetod, 
the  appeal  takes  the  fonn  of  a  '  suspension.'  Notioe  of  tlie  appetl 
is  given  to  the  sheriff-clerk,  who,  within  two  days  transmits  the 
process  to  the  clerk  of  the  Division  appealed  to ;  and  within  foiu<- 
teen  days  more  the  appellant  must  print  the  note  of  appeal  to- 
gether with  the  proof  and  documents  founded  on,  and  lodge  acopj 
of  it  in  process.  If  the  appellant  fftils  to  comply  with  these  rnleR, 
his  appeal  is  dismissed  ;  but,  if  he  shows  reasonable  cause  for  hb 
failure,  he  may  be  reponed  within  eight  day&  Application  to 
dispense  with  printing  must  be  made  within  eight  days  after  the 
clerk  has  received  the  process.  The  subsequ^it  procedure  bb  the 
same  as  in  the  case  of  reclaiming  notes, 
ftpeeutl  In  a  few  cases  the  procedure  in  the  Inner  House  is  somewhat 

J|^^„^'   different,  as  under  the  Debts  Recovery  Act  (1867),  and  the  Suni- 
Honae  pro-       mary  Prosecutions  Appeal  Act  (1875). 

AppcalB  to  the        Against  the  final  judgment  of  one  of  the  Divisions  of  the 
1^*®  ^  Court  of  Session,  in  all  ordinary  cases,  an  appeal  to  the  House  of 

Lords  may  competently  be  brought  within  two  years ;  but  against 
interlocutory  judgments  an  appeal  cannot  be  taken  without  the 
leave  of  the  Court,  unless  there  has  been  a  difference  of  opinion 
among  the  judges.  The  appeal  is  in  the  form  of  a  petition  to  the 
House  of  Lords,  pra3ring  that  the  judgment  of  the  Court  below 
may  be  reversed  or  varied  ;  and  the  effect  of  serving  the  appeal 
upon  the  respondent  is  to  stay  the  execution  of  the  judgment; 
but  the  Division  by  which  it  has  been  pronounced  may,  on  a  peti- 
tion by  the  successful  party,  showing  sufficient  cause,  grant  warrant 
under  certain  conditions  for  interim  execution  of  the  decree,  or 
for  interim  possession  of  the  property  in  dispute,  or  for  interim 
payment  of  costs  already  incurred.  If  the  House  of  Lords  affirms 
the  judgment,  the  case  is  at  an  end,  and  the  judgment  can  be 
carried  into  execution  without  further  procedure ;  but  in  the 
event  of  a  I'eversal  or  alteration  of  the  judgment,  the  concludiag 
step  in  the  litigation  consists  in  the  presentation  of  a  petition  to 
the  Court  of  Session  for  warrant  to  apply  the  judgment  of  the 
House  of  Lords. 
Vftcition.  During    vacation    or    *  recess/   the  ordinar}'^  business    of   the 

Court  is  suspended ;  but,  as  already  mentioned,  the  Lord  Ordinary 
on  the  Bills  continues  to  sit  for  the  transaction  of  business  of  an 
urgent  character.  The  general  I'ule  as  to  ijuiffcicp,  or  other  periods 
allowed  for  different  steps  of  [irocedure,  is  that  when  they  ex  pin; 
in  vacation    the   stoj)   which   would   othcH-wiso  immediat^lv  follow 
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must  be  taken  on  the  first  *  box-day  *  happening  thereafter ;  or,  in 
other  words,  appearance  is  entered,  or  production  satisfied,  or 
defences  are  lodged,  or  answers  returned,  on  a  day  when  the  offices 
of  the  Court  are  open  for  the  purpose.  Summonses  served  dur- 
ing vacation  must  also  be  called  on  the  ensuing  box-day.  The 
Lord  Ordinary  sits  on  the  fifth  day  after  each  box-day,  chiefly  for 
the  purpose  of  disposing  of  undefended  causes,  and  of  granting 
leave  to  reclaim  in  certain  cases.  If  no  box-day  intervenes  between 
the  expiration  of  the  vaiious  periods  just  referred  to  and  the 
meeting  of  the  Court,  the  ensuing  step  in  the  procedure  must  be 
taken  on  the  first  sedeioint-day. 


TIT.   II. — OF   PROBATION. 

• 

1.  All  allegations  by  parties  to  a  suit  must  be  supported  Probation ; 
by  proper  proof.     Probation  is  either  by  writing,  by  the 
party's  own  oath,  or  by  witnesses.    In  the  case  of  allegations, 
which  may  be  proved  by  either  of  the  three  ways,  a  proof  is 
said  to  be  admitted  prout  de  jure  ;  because  in  such  case  all  prmit  dejnre; 
the  legal  methods  of  probation  are  competent  to  the  party : 
if  the  proof  he  brings  by  writing  be  lame,(a)  he  may  have 
recourse  cither  to  witnesses  or  to  his  adversary's  oath ;  but  if 
he  should  first  take  himself  to  the  proof  by  oath,  he  cannot 
thereafter  use  any  other  probation,  for  the  reason  assigned, 
§  3 ;  and,  on  the  contrary,  a  pursuer  who  had  brought  a  proof 
by  witnesses,  on  an  extracted  act,  was  not  allowed  to  recur 
to  the  oath  of  the  defender  (Macbrair  v.  Robertson,  Nov.  18, 
1737,  M.  12,156).(6)     Single  combat,  as  a  sort  of  appeal  to  by  single 
Providence,  was  by  our  ancient  law  admitted  as  evidence  in  ^^^^ » 
matters  both  civil  and  criminal  (R.  M.,  1.  3,  c.  13,  §  4).     It         <2) 
was  restricted  by  St.  R.  iiL  c.  16,  to  the  case  of  such  capital 

(a)  See  above,  b.  iii.  t.  2. 

(b)  In  modem  practice  a  reference  may  be  made  to  the  oath  of  a 
party,  even  after  a  verdict  or  judgment,  if  the  decree  be  not  extracted  ; 
hut  after  judgment  the  reference  must  be  of  the  whole  cause  {Clerk  v. 
Hyndman,  Nov.  20, 1819,  F.C. ;  Longworth  v.  Ydverion,  March  10,  1865, 
3  Macph.  646,  nff.  July  30,  1867,  6  Macph.  H.L.  144 ;  WhUe  v.  Murdoch, 
June  9,  1812,  F.C.  ;  Campbell  v.  Turner,  June  16,  1822,  1  S.  638). 
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bj  writing. 
(4) 


Books  of  ac- 
counts, how 
far  probative 
for  the  mer- 
chant. 


Notarial 
instrumenti, 
how  far  pro- 
bative. 

(6) 


Probation  hj 
oath  of  party 
on  reference. 

(8) 


crimes  where  no  other  proof  could  be  had ;  and  some  traces 
of  this  blind  methoil  of  trial  remained  in  the  reign  of  James 
VI.,  1600,  c.  12 ;  for  even  by  that  Act  the  King  migbt 
authorise  duels  on  weighty  occasions. 

2.  As  obligations  or  deeds,  signed  by  the  party  himself, 
or  his  ancestors  or  authors,  must  be  of  all  evidence  tbe 
least  liable  to  exception ;  therefore  every  debt  or  all^- 
tion  may  be  proved  by  proper  evidence  in  writing.  The 
solemnities  essential  to  probative  deeds  have  been  already 
explained  (iiL  2,  §  3  e^  seq.).  Books  of  accounts  kept  by 
merchants,  tradesmen,  and  other  dealers  in  business,  though 
not  subscribed,  are  probative  against  him  who  keeps  them ; 
and  in  case  of  furnishings  by  a  shopkeeper,  such  books,  if 
they  are  regularly  kept  by  him,  supported  by  the  testimony 
of  a  single  witness,  afford  a  seniipleiia  pi^obatio  in  his  fieivour, 
which  becomes  full  evidence  by  his  own  oath  in  supplement 
{Wood  V.  Kello,  June  5, 1672,  M.  12,728).(c)  Notarial  instru- 
ments and  executions  by  messengers  bear  full  evidence  that 
the  solemnities  therein  set  forth  were  used,  not  to  be  invali- 
dated otherwise  than  by  a  proof  of  falsehood,  but  they  do 
not  prove  any  other  extrinsic  facts  therein  averred  against 
third  parties,(d)  nor  are  they  evidence  of  the  warrant  on 
which  they  proceed  :  thus,  a  seisin  does  not  prove  the  exist- 
ence of  the  relative  charter  {Norval  v.  Hunter,  Dea  20, 1664, 
M.  12,517) ;  nan  enim  creditur  refererUi,  nisi  con^tt  dt 
relato.{e) 

3.  Regularly,  no  person's  right  can  be  proved  b;  his  own 
oath,  nor  taken  away  by  that  of  his  adversary ;  because  these 
are  the  bare  averments  of  parties  in  their  own  favour.(/) 

(c)  A  pass-book  between  a  bank  and  a  depositor,  kept  by  tbe  bank 
officials,  and  initialed  by  them,  though  evidence  against  the  bank,  may  be 
redargued  by  evidence  pr<yiU  de  jure  (Rhind  v.  Commercial  Bank,  Feb.  24, 
1857,  19  D.  519  ;  rey.  Feb.  10,  1860,  3  Macq.  643). 

{d)  But  they  may  give  rise  to  presumptions.  An  execution  of  searcli 
by  a  messenger  may  lead  to  the  inference  tliat  a  debtor  has  abscondiil 
{M'Bean  v.  Wrifjht,  Oct.  24,  1868,  7  Macph.  23). 

(c)  Notarial  instruments  are  inadmissible  jis  evidence  where  law  d(xs 
not  recjuire  such  evidence,  contrary  to  Inst.  §  6  (Dickson  on  Evid.  \\^^\ 

(f)  Parties  are  now  competent  witnesses,  except  in  criminal  pnjceed- 
ings  (If)  .-v:   16  Viet.  c.  20,   §§  3,  4  ;  24  &  25  Viet.  e.  86,  §  7  :  .37  il'  :J^ 
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But  where  the  matter  at  issue  is  referred  by  one  of  the  parties 
to  the  oath  of  the  other,  such  oath,  though  made  in  favour  of 
the  deponent  himself,  is  decisive  of  the  point  :(g)  not  because 
a  party's  oath  in  his  own  cause  is  evidence,  but  because  the 
reference  is  a  virtual  contract  between  the  litigants,  by 
which  they  are  understood  to  put  the  issue  of  the  cause  upon 
what  shall  be  deposed:  and  this  contract  is  so  strictly  re- 
garded that  the  party  who  refers  to  the  oath  of  the  other 
cannot  afterwards,  in  a  civil  action,  plead  upon  any  deed 
against  the  party  deposing  inconsistent  with  his  oath  {Fer- 
(ju8on  V.  Maitlandy  1722,  M.  14,042).  To  obviate  the  snares 
that  may  be  laid  for  perjury,  he  to  whose  oath  of  verity  a 
point  is  referred  may  refuse  to  depose  till  his  adversary 
swear  that  he  can  bring  no  other  evidence  in  proof  of  his 
allegation  (Stair  iv.  44,  §  2).(h)  The  party  to  whom  refer- 
ence is  made,  in  place  of  making  oath,  sometimes  defers  the 
point  back  to  his  adversary;  but  this  is  not  indulged  unless 
it  shall  appear,  from  the  circumstances  of  the  case,  that  he 
himself  cannot  depose  in  the  matter  referred  to  him  with 
distinctness. 

4.  A  defender,  though  he  cannot  be  compelled  to  swear  in  what  cases 
to  facts  in  a  libel  properly  criminal,  yet  may,  in  trespasses,  reSJj^to**^ 
where  the  conclusion  is  limited  to  a  fine,  or  to  damages — e.g.,  depose, 
in  blood-wits  {Tait,  Bailie  of  Melrose  v.  Darling,  Feb.  13,  (^) 

1C34,  M.  7300) ;  in  batteries  {Gordon  v.  CruickahanJcs,  July 
24,  1668,  M.  9397);  or  injuries  (Fiscal  of  Edinburgh  v. 
Campbell,  Jan.  2, 1736,  M.  9400).(i)     Wives  are  obliged  to 

Vict  c.  64,  §  2).  Adducing  a  party  as  a  witnesd  renders  it  incompetent 
to  refer  to  hia  oath ;  but  not  if  his  evidence  be  disallowed,  or  he 
has  l>ccn  incompetently  examined  {Swanson  v.  GaUie,  Dec.  3,  1870 
9  Macph.  208). 

(//)  The  Court  has  a  discretionaiy  power  to  allow  or  refuse  the  refer- 
ence to  oath  {Ritchie  v.  Mackay,  March  7,  1826,  4  S.  434,  aff.  June  24, 
1829,  3  W.  &  S.  484  ;  Longworth  v.  Ydverton,  supra) ;  or  it  may  attach 
conditions  (Pattinson  v.  Robertson,  Dec.  4,  1846,  9  D.  226). 

(/()  So  in  BelPs  Prin.  2264.  No  modem  decision  supports  this  doc- 
trine. 

{i)  Probably  this  would  not  now  be  allowed.  Even  in  actions  of 
damages  founded  on  criminal  acts  reference  to  oath  has  been  held  inad- 
missible (Dickson  on  Evid.,  1549, 1550  ;  Camiron  v.  Paul,  Dec.  5, 1853 
1  Inr.  316  ;  see  also  supra,  §  3,  note/). 
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[a  IT 


An  oath  of 
party  affects 
only  the 
litigant.^. 

(10) 


Qualified 
oathB. 

(11) 


QuHlities 
either  in- 
truisic, 


(12) 


or  extrinsic. 


make  oath  ou  debts  eoiitracted  by  them  before  marriage  (Ker 
V.  Lady  Covingtoi},  March  9,  1627,  M.  12,489);  and  eiecn- 
tors  on  debts  due  by  the  deceased  (Ker  v.  Lady  Covington^ 
March  13, 1627,  M.  12,478) ;  which  oaths  are  effectual  against 
themselves  as  to  their  proper  interest :  but  the  husband  can- 
not be  affected  by  the  wife's  oath  ;{k)  nor  the  relict  or  otheis 
concerned  in  the  executry  by  that  of  the  executor,  who  is 
merely  their  trustee.  In  general,  an  oath  of  party  cannol 
either  hurt  or  benefit  third  parties  ;(i)  being,  as  to  them, 
res  inter  alios  acta  (1.  9,  §  7,  1.  10,  de  jurej.,  12,  2).  A 
tutor's  oath,  though  it  cannot  bind  his  minor  in  a  matter  of 
debt,  yet  is  effectual  against  him  as  to  acts  of  administration 
done  by  the  tutor  {Hepburn  v.  Hamilton,  Dec  12,  1661,  M. 
8465). 

6.  An  oath  upon  reference  is  sometimes  qualified  by 
special  limitations  restricting  it.  The  qualities  which  are 
admitted  by  the  judge  as  part  of  the  oath  are  called  intrin- 
sic ;  those  which  the  judge  rejects  or  separates  from  the 
oath,  extmnaic.  Where  the  quality  makes  a  part  of  the 
allegation  which  is  relevantly  referred  to  oath,  it  is  intrinsic 
Thus,  because  a  merchant  suing  for  furnishings  after  the 
three  years,  must,  in  order  to  make  relevancy,  offer  to  prove 
by  the  defender's  oath  not  only  the  delivery  of  the  goods,  but 
that  the  price  is  still  due;  therefore,  though  the  defender 
should  acknowledge  upon  oath  his  having  received  the  goods, 
yet  if  he  adds  that  he  paid  the  price,  this  last  part,  being  a 
denial  that  the  debt  subsists,  is  intrinsic;  since  it  is  truly 
the  point  referred  to  oath.  Where  the  quality  does  not 
import  an  extinction  of  the  debt,  but  barely  a  counter-claim, 
or  mutua  petitio,  against  the  pursuer,  it  is  held  as  extrinsic, 


(k)  Morrice  v.  Monro,  Dec.  2,  1829,  8  S.  156.    But  a  creditor  of  the 

lui.sbaTid  may  prove  his  claim  against  him  by  reference  to  the  wife's 

ontli  iij  niattiTs  as  to  >vliicli  she  is  j>rr/7>o.>?i7a  (Inst.  iii.  7,  18,  note). 
Sve  also  the  liankru])tcy  Act,  10  «S:  20  Vict.  c.  1()4,  as  to  the 
cxaniination  of  nirmbcrs  of  a  ]):\nkrupt's  family  when  there  is  su>- 
])i(jion  of  fraud, 

{I)  Ther('f(»ro  tlie  Court  often  declines  to  sustain  a  reference  where 
tlie  result  of  the  action  may  affert  the  interests  of  these  parties  (Lovg- 
innth  V.   Ydv^jytoi),  MiinOy  p.  610). 
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and  must  be  proved  aliunde. {ni)  The  quality  of  coiupensa- 
tion  is  extrinsic  (Learmant  v.  ItusaeU,  Dea  9,  1664,  M. 
15,201),  for  compensation  does  not  operate  by  our  law  ipso 
jure.  A  creditor  in  a  holograph  bond  is  not  obliged,  even 
after  the  vicennial  prescription  is  elapsed,  to  prove  that  the 
debt  still  subsists,  but  simply  that  the  bond  was  signed  by 
the  debtor  (1669,  c.  9) ;  the  quality  of  payment  is  therefore 
iu  this  case  extrinsic,  and  resolves  into  a  defence,  being  no 
part  of  the  libel  referred  to  oath. 

6.  One  who  sues  in  a  debt  constituted  neither  by  writing  In  what  auiet 
nor  before  witnesses,  must  refer  not  only  its  constitution  ©f  paymrat  ^ 
but  subsistence  to  the  defender  s  oath ;  since  the  oath  of  the  ^*™^«»- 
debtor,  by  which  alone  the  debt  can  be  proved,  ought  to         (13) 
be  also  eflFectual  for  a  proof  of  its  payment.     The  quality, 
therefore,  of  payment  or  satisfaction  must  in  such  case  be 
intrinsic   by  the   above-mentioned  rule   {Moffat  v.  Moffat^ 

Jan.  14,  1737,  M.  13,214).  Yet  a  defender  who  in  his  oath 
admits  the  constitution  of  a  debt,  cannot  get  oflF  by  adjecting 
the  quality  of  payment,  where  the  payment  ought  by  its 
nature  to  be  vouched  by  written  evidence  {Brown  v.  Dow, 
Dec.  23,  1707,  M.  13,224).  The  observations  made  upon  this 
point  apply  with  equal  force  to  the  case  where  the  defence 
of  payment  is  referred  by  the  defender  to  the  pursuer.  Thus, 
if  the  creditor  shall  depose  that  the  money  he  received  was 
not  in  payment  of  the  debt  pursued  for,  but  in  consequence 
of  a  separate  bargain,  the  quality  is  intrinsic,  being  really  a 
denial  of  the  point  referred  to  oath  {Sinclair  v.  Sinclair^ 
Nov.  27,  1705,  M.  13,206) ;  but  if  he  acknowledges  that  he 
received  a  sum  in  payment,  it  will  not  avail  him  though  he 
should  add  that  he  had  afterwards  disbursed  it  on  the  debtor  s 
account. 

7.  Oaths  of  verity  are  sometimes  deferred  by  the  judge  Oaths  in 
to   either   party,  ex  officio;   which,  because   they  are  not '^'^'^ ®"'*^" 
founded  on  any  implied  contracts  between  the  litigants,  are         ^^^^ 
not  finally  decisive,  but  may  be  traversed  on  proper  evidence 
afterwards  produced ;  or  the  cause,  if  it  has  been  pursued 

(m)  It  is  of  coui*8e  intrinsic  if  the  defender  depone  that  in  considera- 
lion  of  this  counter-claim  the  creditor  discharged  the  debt,  or  that  it  was 
at  first  agreed  that  it  should  be  so  discharged  (Dickson,  1653  ti  uq.). 
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before  an  mfeiior  ocmt,  uult  be  adroesled,  m  wpcrr  tk 
Mvd^ma     judge  had  iko  good  reaam  to  examine  the  putj;  theKCiAi 
are  oommoDlT  pat  br  the  judge  for  wipiJ^  tng  >  laaae  cr  ia^- 


I    I   : ;- 1 .  - 


•***^  feci  proof;  aod  are  therefore  called  oaths  m 

There  are  frequent  instanoes  of  them  in  that  acvt  of  diAiif»- 
ments  br  &ctors  which  does  not  easilr  admit  of  Toudwrs; 
or  in  furnishings  by  merchants,  the  quantitr  or  pnoes  of 
which  are  not  fdUy  proved  by  witneasea.      WheiB  the  eti- 
denoe  brought  befcnie  the  judge  does  not  anKMint  eren  tot 
9tmxpUna  probcUio,  he  ought  not  to  take  the  party's  oath  in 
mij^lement  ^Thomjson  t.  Carnegie,  Dec.  28, 1695,M.  9373X(ft) 
lU^xMmim^     After  a  party  deposes  upon  a  reference,  either  ot  his  adTcr- 
uoi  alva/f^  >Bary  or  of  the  judge,  in  general  terms,  he  cannot  be  re-ex- 
*^^*^  amined  upon  any  particular  fact  whidi  may  involve  him  in 

(^)  perjury  (Camphell  v.  Taii,  1677,  IL  9422).  And,  lest  parties 
nhould  be  led  into  the  suspicion  of  that  crime,  the  Comt, 
where  special  interrogatories  are  to  be  put^  begin  with  these, 
and  then  proceed  to  the  general  one  (see  Aitken  v.  Finlajfr 
1702,  M.  9423). 
Oftftbof  8.  To  prevent  groundless  allegations,  oaths  c£  calumny 

^™"^         have  been  introduced,  by  which  either  party  may  demand 
^^^)         his  adversary's  oath  that  he  believes  the  facts  contained  in 
!•  onhr  AD  <wih  his  libel  or  defences  to  be  just  and  true  (1429,  c.  125).(o)    As 
^^''^^ '      this  is  an  oath  not  of  verity  but  only  of  opinion,  the  party 
who  puts  it  to  his  adversary  does  not  renounce  other  proba- 
tion (Stair  iv.  44,  §  20),  and  therefore  no  party  is  bound  to 
give  an  oath  of  calunmy  on  recent  facts  of  his  own  (Act  &, 
Jan.  13,  1692),  for  such  oath  is  really  an  oath  of  verity.(p) 
oMuot  b«  imt  Formerly  parties,  even  after  they  had  proved  their  all^a- 
proof;  tions,  might  have  been  compelled  to  swear  de  ocdumnid 

(n)  The  use  of  the  oath  in  supplement  was  most  common  in  proving 
I)atcrnity  in  actions  for  aliment  of  bastards.  It  has  disappeared  in  prac- 
ticc  since  parties  have  been  admissible  as  witnesses.    Their  testimonj  is 

now  w<ij^'}i(!(l  like  tliat  of  utlicr  witnesses  {M^Bayne  v.  Daridton,  Feb.  10. 
18(10,  22  1>.  738 j. 

(o)  It  JH  in  tlie  (liscietion  (»f  the  Court  to  allow  the  oath,  ami  if  the 
party  n^fuses  to  tiik«;  it  the  action  is  extinguished  {Patcrson  v.  K'dgour^ 
.July  v.),  I8(>:.,  3  Ma(;j)li.  111!)). 

(//)  Tlic"  declaration  of  a  peer  upon  honour  is  equivalent  to  an  oath 
of  calumny  (A.  S.,  Dec.  25,  1708). 
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(Lord  Duffus  v.  MonrOy  Jan.  13,  1625,  M.  9379),  but  these 
oaths  are  now  confined  to  the  cases  where  the  proof  is  not 
yet  brought,  or  where  it  is  defective  (Gh^aham  v.  LogiCy  Dec. 
22,  1G99,  M.  9382).     They  do  not  take  place  in  reductions- nor  in  reduc- 
improbations  before  production  ;  for  the  pursuers  allegation  tiom; 
that  the  writings  called  for  are  false  is  founded  merely  in  a 
Jlctio  juids,  and  so  is  not  inconsistent  with  his  belief  that 
they  are  genuine  (Home  v.  E.  Home,  1716,  M.  9383).    They  now  much  in 
have  not  been  so  frequent  since  Act  S.,  Feb.  1,  1715,  §  6, 
whereby  any  party  against  whom  a  fact  shall  be  alleged  is 
obliged,  without  making  oath,  to  confess  or  deny  it ;  and,  in 
case  of  calumnious  denial,  is  subjected  to  the  expense  that 
the  other  party  has  thereby  incurred,  (q) 

9.  In  all  oaths,  whether  of  verity  or  calumny,  the  cita-  ^  P^^y  not 

.  .  oompeanng  to 

tion  carries,  or  at  least  implies,  a  certification  that  if  the  depoM  ii  held 
paily  does  not  appear  at  the  day  assigned  for  deposing  he^^^"'^*'' 
shall  be  held  pro  confesso ;  from  a  presumption  of  his  con-        ^'^^ 
sciousness  that  the  fact  upon  which  he  declines  to  swear 
makes  against  him ;  but  no  party  can  be  held  pro  confeasOy 
if  he  be  in  the  kingdom,  without  a  previous  personal  citation 
used  against  him.(r)     The  Court  of  Session  are  in  use  to  re- 
store the  party  who  oflFers  de  recenti  to  purge  his  contumacy 
upon  refunding  to  his  adversary  the  expense  he  has  been 
put  to  by  the  delay,  but  no  person  will  be  restored  ex  inter- 
Vidlo  where  the  adverse  party  is  in  danger  of  losing  his  other 
probation  by  the  death  of  the  witnesses,  unless  on  the  most 
pregnant  grounds.     Where  one  is  restored  ex  justUid — e.gr.,  but  he  may  be 
because  he  was  not  legally  cited — the  eflFect  of  the  certifica-  2^S«iti4 or*' 
tion  is  entirely  taken  off  (Wright  v.  i.  Rutherford,  1686,  M.  «i^^ 
12,036);  but  if  he  be  restored  ex  gratidy  and  happens  to  die 
before  deposing,  the  presumptive  confession  operates  against 

(q)  It  has  fallen  still  more  into  disuse  under  the  modem  system  of 
records  and  examinations  of  parties,  and  its  competency  has  even  been 
(|UC8tioned  {PatU  v.  Laing,  March  9,  1855,  17  D.  604  ;  PaUrsan  v.  Kit- 
gour,  July  19,  1865,  3  Macph.  1119).  The  oath  of  caliunny  in  divorce 
cases  is  intended  not  to  prevent  groundless  litigation,  but  collusion 
l>etween  the  parties.  It  is  a  necessary  proceeding  in  every  process  of 
divorce. 

(r)  A  party  who  refuses  to  answer  competent  questions  may  also  be 
held  as  confessed  (Murray  v.  Murray,  Fell.  12,  1839,  1  D.  484). 
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[eit 


Oath  IK  fit€m  ; 
(18) 


111 
wrong; 


of 


Oath  which  bi^  Leir.(8)  Though  an  oath  which  resolves  into  a  MM 
!i!^  wm*^^  *  'n^^^'^i  cannot  be  said  to  prove  any  point,(Q  yet  where  out 
80  deposes  upon  a  recent  EsMrt,  to  which  he  himself  is  pnfy. 
hiB  oath  is  considered  as  a  dissembling  of  the  tratfa,  and  he 
Lb  held  piH>  confesso,  as  if  he  had  refused  to  swear  (Irving  t. 
Carruthers,  Feb.  6, 1675,  M.  12,031). 

10.  An  oath  in  litem  is  that  which  the  judge  defers  to  a 
pursuer  for  ascertaining  either  the  quantity  or  the  value  d 
goods  which  have  been  taken  from  him  by  the  defender 
without  order  of  law,  or  the  extent  of  his  damages.  An  oith 
it  obtains  onl/  in  litem,  as  it  is  the  affirmation  of  a  party  in  his  own  behaK 
is  only  allowed  where  there  is  proof  that  the  other  party 
has  been  engaged  in  some  illegal  act,(u)  e.^.,  in  a  spuilae, 
or  in  an  unwarrantable  intermeddling  with  the  porsaar's 
goods;  or  where  the  public  policy  has  made  it  neces- 
sary, as  in  the  case  of  iiaiUce,  caupones,  stabularii  (m. 
1,  11).  This  oath  as  to  the  quantity  is  not  admitted  where 
there  is  a  concurring  testimony  of  witnesses  brought  in 
proof  of  it  (see  Fea  v.  Elphinaton,  Jan.  16, 1697,  M.  9367).(r) 
When  it  is  put  as  to  the  value  of  goods,  it  is  only  an  oath  of 
credulity;  and  therefore  it  has  always  been  subject  to  the 
modification  of  the  Lords  {Dougal  v.  Murdoch,  1684,  M. 
9370).  But  as  a  further  check  upon  exorbitant  values  that 
may  be  put  by  the  party  on  his  own  goods,  the  Court  has 
by  the  later  practice  ordained  the  pursuer  before  makii^ 
oath  to  exhibit  a  special  condescendence  of  the  prices^  with 
the  grounds  on  which  it  proceeds,  which  they  tax  as  they 
see  reasonable,  and  then  admit  the  oath,  not  exceeding  sudi 
previous  modification  {Man  v.  Campbdl,  Nov.  19,  1737,  M. 
I)371).('m;) 


in  what  Ciutcs 

MUbjfCt  t*» 

inoaiticatioii. 


(s)  QraiU  v.  McGregor,  June  20,  1839,  1  D.  1048. 

(t)  And  in  j^eneral  merely  leaves  the  fact  referred  open  to  other  com- 

jK^tt'iit  ])r()<)f  (Inst.  §  4  ;  Dickson  16*24). 

(,i)  (ioauHs  V.  Thomson,  Feb.  6,  IS-U,  0  1).  tmi 

(r)  (\ililer  v.  CaUhr,  Dec.  20,  182."),  4  S.  331  ;  Sinclair  v.  Sinchiir, 
Xc.v.  18,  1830,  9S.  28. 

(/'•)  Thoiii^'h  the  oath  in  litem  may  still  be  competent,  its  use  has  to  a 
^Teat  extent  been  t;iken  away  by  the  admission  of  parties  as  witnesses  (seo 
^  3,  note  /).  There  is  this  (jlillerence,  that  the  oath  in  Htem  is  full  pn>»f 
lh(>u;:;li  nn.Mijiportf*!,  "whrrea.  a  ]Mity'.-  tf.-limr'ny  mu.sl  be  CMrroK^iated. 
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11.  Anciently,  when  writing  was  little  used,  most  points  Probation  by 
might  have  been  proved  by  witnesses  (R.  M.,  1.  3,  c.  1,  §  6,  ^*°®"*®^ 
22,  23,  &c.).     Even  that  possession  which  is  essential  to  herit-         (l^) 
able  rights  depended  on  the  testimony  of  the  2>ctr6«  curiae 

(ii.  3,  §  15);   but  after  writing  came  to  be  a  more  general 
iiccomplishment  the  lubricity  of  testimonies  made  it  neces- 
siiry  to  bring  probation  by  witnesses  within  a  narrower  com- 
pass.     By  a  constitution  of  Charles  IX.  of  France,  dated         (JO) 
1566,  all  contracts  for  sums  exceeding  100  livres  must  be 
reduced  into  writing.     The  law  of  Scotland,  though  it  has  Rejecte<i  in 
not  carried  this  point  so  far,  rejects  the  testimony  of  wit-  SSve^noo 
nosses — (1.)  In  payments  of  any  sum  above  £100  Scots,  all  ®^** ' 
which  must  be  proved  either  scripto  vel  juramento  by  Act 
S.,  June  8,  1597.(a:)     (2.)  In  all  gratuitous  promises,  which,  in  gmtuitous 
though  for  the  smallest  trifle,  cannot  be  proved  by  witnesses,  P"*"*"^'" » 
since,  as  their  force  depends  entirely  on  the  import  of  the 
words  uttered  by  the  promiser,  he  may  be  misunderstood  by 
inattentive  hearers  {Deuchar  v.  Brown,  Jan.  19,  1672,  M. 
12,386).(?/)      (3.)  In   all   contracts  where  writing  is  either  in  contmctH 
essential  to  their  constitution  (iii.   2,  §  2),  or  where  it  isJi^'hibitccl"*' 
usually  adhibited,  as  in  the  borrowing  of  money.     And  it  is 
a  general  rule,  subject  to  the  restrictions  mentioned  in  the 
next   section,  that  no   debt   or  right   once  constituted   by 
writing  can  be  taken  away  by  witnesses  (1.  1,  C,  de  testib., 
4,20). 

12.  On  the  other  part,  probation  by  witnesses  is  admitted  in  what  ca«os 
to  the  extent  of  £100  Scots  in  payments,  nuncupative  lega-  Jeiooscots;**^ 
cies,  and  verbal  agreements  which  contain  mutual  obligations       (20,  21) 
(Anderson  v.  Gordon,  June  26,  1706,  M.  12,234).     And  it  in  what  cai«c» 
is  received  to  the  highest  extent — (1.)  In  all  bargains  which  extent.  ^  ** 
have  known   engagements  (2?)  naturally  arising   from  them 

(x)  AnnatuTs  Trs.  v.  Annarul,  Feb.  6,  1869,  7  Macph.  526.  Even  in 
advances  or  payments  of  sums  under  £100  Scots  (£8,  6s.  8d.)  parole  is 
prolmbly  not  admissible  if  written  acknowledgments  might  have  been 
expected,  or  if  long  delay  has  taken  place  in  suing  for  a  loan.— Per 
L.  Deas  in  Annand's  Trs.,  (it. 

(y)  Millar  v.  Treniamojido,  1771,  M.  12,395  ;  Hailes  409. 

(z)  Innominate  contracts  seem  not  to  admit  of  parole  proof  (see 
Johnston  v.  Goodld,  July  16,  1868,  6  Macph.  1066 ;  Dickson  on  Evid. 
562). 
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Duuceraing  moveable  gond&(a}  (2.)  Id  t&cttt  peifonm 
Ratisbction  cTen  of  a  written  obtigation.  where  sacb  ol 
tign  binds  tbe  party  precisely  to  the  peHbnn&Doe  of  I 
(Bvuet  V.  Bieset.  Nov.  25.  1«2+.  M.  12,358;  A*.  Laudm 
V.  Sivinton'g  Tenanli^,  Jan.  7,  Hi<!2.  M.  10.023).  (3.)  In , 
which  with  difficulty  ailniil  oi"  a  proof  by  writiog, 
tliougb  the  effect  of  such  pnwf  should  be  the  extincttoa 
uiitteu  obligation,  especially  if  the  facts  import  fna 
violence.  Thuts,  a  bond  is  ivducibte  tx  dolo  oo  a  prnCi 
wi messes.  (&)  Lastly,  all  intromission  by  a  creditor  with 
rents  of  his  debtor's  estate  payable  in  grain,  may  be  pit 
by  witnesses  {Wwkart  v.  Arthur,  Feb.  4,  1(>71,  M.  91 
Thamaon  v.  Mowbray,  Dec.  2,  1675,  M.  12,370);  and  i 
iutromisBioQ  with  the  silver  rent,  where  the  creditor 
entered  into  the  total  possession  of  the  debtor's  lands  (A( 
V.  Menzifs,  Jan.  25, 1711.  M.  99!M}).(c) 
I  13.  No  person  whose  near  relation  to  another  bars ' 
*  from  being  a  judge  in  his  cause  (16Sl,c.  13),  can  be  admi 
as  a  witness  for  him:  but  he  may  against  him  (J/twitei 
I  MureUtt™.;  Heritors  of  Abbotakerse,  Nov.  24.  1709,  M.  16.721);  eioe 
wife  or  child  who  cannot  be  compelled  to  give  tesUo 
iLgainst  the  husband  or  parent,  ob  remrevtiam  jxraona 
iiietumperjurii  (Erakine  v.Smith,Ju\y  23, 1700;  i>rumin 
V.  Alexander,  eod.  die,  M.  16,703).  Though  the  wit 
whose  propinquity  to  one  of  the  parties  is  objected  to  b 
nearly  related  to  the  other,  the  objection  stands  good  (i 
V.  Dalryviple,  1752,  M.  16,765).  The  testimony  of  dorni 
ser\auts  is  rejected,  because  of  their  dependence  on  t 
masters;  but  that  of  biindt crafts meu  is  admitted  for  ti 
who  employ  them  {Efnline  v.  Robertmn,  Feb.  26,  108$ 
1 6,693).  Formerly,  moveable  tenants — i.e.,  tenants  who  1 
110  written  tacks — were  disallowed,  &om  the  [ocBUinfld 


(fi)  Eiccpl  in  the  sale  atid  tniiiHfi.Tt'iict  uf  sliips  (aec  Bell's  Com.  I 

(ti)  DickBOU  on  Evic!.  174  elirq. 

(r)  Thin  is  put  on  tlie  ground  tluit  the  debtor  in  Midi  a  com 
it  not  ill  liiA  {>i)wer  to  tiike  vouchers  for  payments  made  bi 
t«iinnt)i,  and  it  would  1>e  hard  to  make  them  HuRer  for  their  ne 
(Inst  1.  c).  But  this  doctrine  Boems  to  be  OTermled  by  Robf 
V.  ICac,  Feb.  16,  1830,  fi  M.  .'>41. 


T.  TI.]  OF  PROBATION.  629 

fluence  of  their  landlords  over  them;  but  now,  since  that 
influence  is  much  worn  out,  our  present  practice  admits 
them  {Bl<ickadder  v.  Erskine,  Jan.  15,  1735,  M.  16,742).(d) 

14.  The  testimony  of  infamous  persons  is  rejected — i.e.,  infwnous 
persons  who  have  been  guilty  of  crimes  that  law  declares  to 

infer  infamy,  or  who  have  been  declared  infamous  by  the         ^ 
sentence  of  a  judge ;  but  infmnia  facti  does  not  disqualify 
a  witness  {Lady  Miltoii  v.  Milton,  Jan.  31, 1671,  M.  12,105).(e) 
Pupils  are  inhabile  witnesses,  being  in  the  judgment  of  law  pupils ; 
incapable  of  the  impression  of  an  oath.(gr)     The  testimony  women ; 
of  women  is  always  received  when  it  is  necessary — i.e.,  when 
the  fact  cannot  be  proved  without  them;  and  it  is  seldom 
admitted  where  other  witnesses  can  be  had  {Dunbar  v.  Mur- 
doch, Feb.  1730,  M.  16,742 ;  Wiseman  v.  Wiseman,  Jan.  13, 
1736,  M.  16,743).(/t)      Near  kinsman  or  domestic  servants  witneMM 

,  .,  .  n      'J.  •  •        iv         xi-    received  C1IJII 

may,  where  there  is  a  penury  of  witnesses  ansmg  from  the  notd. 
nature  or  circumstances  of  the  fact,  be  received  cum  notd  ;      (24, 26) 
that  is,   their  testimony,  though   not  quite  free  from  sus- 
picion, is  to  be  conjoined  with  the  other  evidence,  and  to 
have  such  weight  given  to  it  as  the  judge  shall  think  it 
deserves.(i) 

15.  All  witnesses,  before  they  are  examined  in  the  cause,  WitneMee  are 
are  purged  of  partial  counsel — that  is,  they  must  declare  that  pMiUiooumeL 
they  have  no  interest  in  the  suit,  nor  have  given  advice  how      ^^^  ^9) 

((Q  All  objectionB  to  the  admissibility  of  persons  as  witnesses  in  any 
cause,  civil  or  criminal,  on  the  ground  of  relationship  to  the  party  ad- 
ducing them,  were  removed  by  3  &  4  Vict  c.  59,  and  16  Vict.  c.  20,  § 
3  ;  but  this  Act  leaves  the  law  as  to  criminal  cases  untouched,  Husbuid 
and  wife  are  not  compellable  to  disclose  facts  communicated  during 
marriage  (16  Vict  c.  20,  §  4)  ;  but  they  are  now  competent  vntnesses  in 
consistorial  actions  (37  &  38  Vict.  c.  64,  §  2).  As  to  investigations  in 
bankruptcy,  see  19  &  20  Vict  c  79,  §  90,  and  Saioers  v.  Balgamit,  Dec. 
17,  1858,  21  D.  163. 

(e)  No  one  is  now  excluded  from  giving  evidence  by  reason  of  having 
been  convicted  of,  or  suffered  punishment  for,  crime  (15  &  16  Vict  c.  27). 

{g)  The  competency  of  young  children  is  determined  by  the  judge, 
after  preUminary  examination.  Pupils  are  generally  examined  on  de- 
claration, not  on  oath. 

{h)  All  restrictions  on  the  admission  of  women  as  witnesses  have 
long  ceased ;  and  all  doubt  whether  they  might  be  instrumentaiy  wit- 
nesses has  been  removed  by  31  &  32  Vict  c.  101. 

(t)  See  note  (rf). 


r 


l>3ll 
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Ut  cbixluct  it  ;(i.-f  Uiat  they  have  got  neither  bribe  iMrp» 
mine,  nor  have  been  instructed  how  to  ie'paae ;  aai  Ait 
ibey  bear  do  enmity  to  either  of  the  parties.  Tbeee.  becnor 
tbey  ftrv  the  points  put  to  a  witness  before  his  "ffcing  oath, 
are  ealM  initialia  tettimonii/t)  VMiere  a  party  can  briaff 
present  proof  of  a  witness's  partial  connsel  in  any  of  the 
above  particulars,  he  ought  to  offer  it  berof«  the  witnca  br 
sworn ;  but  because  such  objectioo,  if  it  be  instantly  Tenfiei 
will  be  DO  bar  to  the  examioatioa,  law  allows  the  party  ia 
that  case  to  protest  (or  rfprobator  before  tbe  wttaen  ii 
examined — i.e.,  that  he  may  be  afterwards  allowed  to  biiif 
evidence  of  hie  enmity  or  other  inability. 

16.  The  Lords  by  the  former  practice  admitted  action  of 
,,  reprobator/7?i)  though  uo  such  protestAtion  had  been  entered. 
m  long  as  seiiteoce  was  not  pronounced  id  tlie  priiuapil 
caime,  provided  it  could  be  admitted  withoai  damage  U>  him 
who  had  cited  the  witnesses  [Goodin  v,  Murmtf,  July  13, 
1700,  M.  12,380).  But  by  our  present  custom  reprobatan 
are  not  received  unt«tsa  specially  protested  for  at  the  exam- 
ination of  the  witnesses,  even  though  he  who  summoned  him 
cun  qualify  no  loss  by  tlie  intermediate  death  of  others,  wbom 
he  might  have  brought  for  proof  of  the  same  fact«  (Wright  v. 
Dva,  Jan.  5,  1737,  M.  12,109).  Reprobator  is  competent  even 
after  sentence  where  protestation  ia  duly  entered  {Cochran  v. 
Oechin,  June  2G,  1623,  M.  12,099);  but  in  that  case  the 
)iarty  insisting  must  consign  £10U  Scuts,  which  he  forfeits  if 
he  succumb  (RoherU>on  v.  M' kite,  Dec.  3,  1635,  M.  12,100), 
This  action  must  have  the  concurrence  of  the  King's  Advo- 
cate, becttuso  the  conclusion  of  it  imports  perjury ;  and  fof 
this  reason  the  witness  muxt  be  made  a  party  to  it  (Patermn 
v.  JohnMon.  Nov.  9,  167G,  M.  12,114), 

(t)  No  poTHoii  in  (liequalifioil  from  being  a  witneea  by  reason  of  in- 
tPTMt,  a|,*en('y,  or  jwrlial  cottusel(IB  &  16  VicI,  c  87,  aud  16  Vict  e.  88). 

(I)  Exui]]iiiiiti..iiiiiit!i(mf;?.!(«i^noluu«-iii-i.H'5f'an-,  tliuugli  still  (Com- 
petent if  rci]uireil  by  the  jmlge  or  the  party  ugairiBl  whom  the  witness  is 
ftiWuce-i  (3  &  4  Vict,  c  69,  §  2). 

(m)  Actions  of  reprohator  nre  now  unknown,  hut  incidental  reprobi- 
tom  lire  ulill  comiietent,  thoujjh  little  used  {Lomrie  v.  Mtrctr,  May  !8, 
IH40,  2  n.  9.W;  King  y.  King,  Nov.  27,  1841,  4  U.  124;  /hmmt, /www 
July  7.  1839,  13  S.  105»,  nff.  2  S.  &  M'L.  417). 
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17.  The    interlocutory   sentence    or   warrant    by  which  Diligences 
parties  are  authorised  to  bring  their  proof  is  either  by  way  neaiei.  ^* 
of  act  or  of  incident  diligence.     In  an  act,  the  Lord  Ordinary      ^.^  ^. 
who  pronounces  it  is  no  longer  judge  in  the  process ;  but  in 

an   incident   diligence,  which   is    commonly   granted    upon 
special   points   that   do   not   exhaust   the   cause,  the    Lord 
Ordinary  continues  judge.(n)     If  a  witness  does  not  appear 
at  the  day  fixed  by  the  warrant  of  citation,  a  second  warrant 
is  granted  of  the  nature  of  a  caption,  containing  a  command 
to  messengers  to  apprehend  and  bring  him  before  the  Court. 
Where  a  party  to  whom  a  proof  is  granted   brings  none  Circumduction 
within  the  term  allowed  by  the  warrant,  an  interlocutor  is  ing. 
pronounced  circumducing  the  term,  and  precluding  him  from         ^33) 
brinsdncr  evidence  thereafter.     The  word  circumduce  is  used 
nearly  in  the  same  sense  in  1.  73, 1 ,  2,  de  judic.,  5,  1 .     Where  Concludea 
evidence  is  brought,  if  it  be  upon  an  act,  the  Lord  Ordinary  ***"*®' 
on  Acts,  after  the  term  for  proving  is  elapsed,  declares  the 
proof  concluded,  and  thereupon  a  state  of  the  case  is  pre- 
pared by  the  Ordinary  on  concluded  causes,  which  must  be 
judged  by  the  whole  Lords ;  but  if  the  proof  be  taken  upon 
an  incident  diligence,  the  import  of  it  may  be  determined  by 
the  Lord  Ordinary  in  the  cause.(o) 

18.  Where  facts  do  not  admit  a  direct  proof,  presump-  PrcRumptioni, 
tions  are  received  as  evidence,  which  in  many  cases  make  as      ^34  351 
convincing  a  proof  as  the  direct.     Presumptions  are  conse- 
quences deduced  from  facts,  known  or  proved,  which  infer 

the  certainty,  or  at  least  a  strong  probability,  of  another  fact 
to  be  proved,  (p)     This  kind  of  probation  is  therefore  called 

(n)  See  next  note. 

(0)  This  dlBtinction  is  obsolete ;  all  orders  for  proof  by  a  Lord 
Ordinary  being  before  himself,  except  where  issues  are  adjusted  for  jury 
trial,  or  where  in  special  circumstances  proof  by  commission  is  allowed. 
Proofs  ordered  by  the  Inner  House  must  now  be  taken  before  one  of  the 
judges  of  the  Di^Hion  in  which  the  cause  depends  (31  &  32  Vict.  c.  100, 

§62). 

(jp)  "In  presumptive  evidence  we  arrive  at  the  result,  not  so  much 
by  reasoning  out  the  inference  applicable  to  the  facts  of  the  particular 
case,  as  by  ob8er\'ing  that  that  case  comes  within  a  category  of  cases 
from  which  a  certain  inference  is  generally  deducible ''  (Dickson  247). 
A  svf^tem  of  presumptions  is  naturally  elabomted  as  a  shorthand  method 
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jurii  et  de 
jure; 


jur%i; 
(36.37) 


judicii. 


aHiJicial ;  because  it  requires  reasoning  to  infer  the  truth  of 
the  point  in  question  from  the  facts  that  already  appear  b 
proof.  Presumptions  are  either — (1.)  jwris  et  de  jure;  (i) 
juris ;  or  (3.)  honiinia  or  judids.  The  first  sort  obtMU 
where  statute  or  custom  establishes  the  truth  of  any  point 
upon  a  presumption ;  and  it  is  so  strong  that  it  rejects  all 
proof  that  may  be  brought  to  elide  it  in  special  casea.  Thufi, 
the  testimony  of  a  witness  who  forwardly  offers  himself  with- 
out being  cited  is,  from  a  presumption  of  his  partiality,  re- 
jected, let  his  character  be  ever  so  fair  ;(q)  and  thus,  also,  t 
minor,  because  he  is  by  law  presumed  incapable  of  conduct- 
ing his  own  affairs,  is,  upon  that  presumption,  disabled  frrai 
acting  without  the  consent  of  his  curators,  though  he  should 
be  known  to  behave  with  the  greatest  prudence.  Many  sudi 
presumptions  are  fixed  by  statute  (1592,  c.  145;  1621,  a  18; 
1690,  c.  21,  &a). 

19.  Prcesumptiones  juris  are  those  which  our  law-books 
or  decisions  have  established,  without  founding  any  parti- 
cular consequence  upon  them,  or  statuting  super  prcBSumpto. 
Most  of  this  kind  are  not  proper  presumptions,  inferred  from 
positive  facts,  but  are  founded  merely  on  the  want  of  a  con- 
traiy  proof  Thus  the  legal  presumptions  for  freedom,  for 
life,  for  innocence,  &c.,  are  in  effect  so  many  negative  propo- 
sitions that  servitude,  death,  and  guilt  are  not  to  be  joe- 
sumed  without  evidence  brought  by  him  who  makes  the 
allegation.  All  of  them,  whether  they  be  of  this  sort  or 
proper  presumptions,  as  they  are  only  conjectures  formed 
from  what  commonly  happens,  may  be  elided,  not  only. by 
direct  evidence,  but  by  other  conjectures  affording  a  stronger 
degree  of  probability  to  the  contrary.  PrcBSU/mptUmes  hami- 
nis  or  judicis  are  those  which  arise  daily  from  the  circum- 


of  arriving  at,  a  decision  by  judges  who  are  accustomed  to  detennine 

questions  of  fact  without  the  aid  of  juries  ;  and  accordingly,  many  pre- 

simiptions  previously  received  in  our  law  have  been  reganled  with  les^ 
favour  since  the  introduction  of  jury  trial  in  civil  cases. 

{q)  Ultronecyiisness  was  abolished  sis  an  objection  to  witnesses  in 
criminal  matters  by  9  Geo.  IV.  c.  29,  §  10,  and  in  all  cases  by  15  VicU 
I'.  27,  §  I  ;  leaving  it.s  effect  as  regards  credibility  to  be  judged  of  by 
the  jury  or  judge. 
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stances  of  particular  cases ;  the  strength  of  which  is  to  be 
weighed  by  the  judge. 

20.  A  Jictio  juris  differs  from  a  presumption.  Things  are  ^^ctio  juris. 
presumed  which  are  likely  to  be  true ;  but  a  fiction  of  law  (38) 
assumes  for  truth  what  is  either  certainly  false,  or  at  least  is 
as  probably  false  as  true.  Thus,  an  heir  is  feigned  or  con- 
sidered in  law  as  the  same  person  with  his  ancestor ;  thus, 
also,  writings  against  which  certification  is  obtained  in  a 
reduction-improbation  are  judged  to  be  false,  fidione  juris, 
though  the  most  convincing  proof  shall  be  brought  that  they 
once  existed  and  were  genuine.  Fictions  of  law  must  in  all 
their  effects  be  always  limited  to  the  special  purposes  of 
equity  for  which  they  were  introduced  (see  an  example,  iv. 
1,  §  5).(r) 


TIT.  III. — OF  SENTENCES  AND  THEIR  EXECUTION. 

1.  Property  would  be  most  uncertain  if  debateable  points         (i) 
might,  after  receiving  a  definitive  judgment,  be  brought 
again  in  question  at  the  pleasure  of  either  of  the  parties. 
Every  state  has  therefore  affixed  the  character  oi  ji/nal  to 
certain  sentences  or  decrees,  which  in  the  Roman  law  are 

called  res  jvdicatce,  and  which  exclude  all  review  or  re-  Bajvdicaui, 
bearing. 

2.  Decrees  of  the  Court  of  Session  are  either  i/n,  foro  con-  Deereet  of  the 
tradictorio,  where  both  parties  have  litigated  the  cause,  ^^SeMionw>5>ro; 
in  absence  of  the  defender.     Decrees  of  the  Session  in  foro         W 
cannot  in  the  general  case  be  again  brought  under  review 

of  the  Court,  either  on  points  which  the  parties  neglected  to 
plead  before  sentence  (which  we  call  competent  and  omitted), 
or  upon  points  pleaded  and  found  insufficient  (proponed  and 
repelled ;  1672,  a  16,  §  19).(a)  But  decrees,  though  in  foro,  ^  ^ji^t 
are  reversable  by  the  Court  where  either  they  labour  under  "»d«ci^^e- 

(r)  As  to  the  natnre  of  a  fietio  jwrti^  see  Kerr  v.  MaHiny  March  6, 
1840,  2  D.  752;  Maine's  Ancient  Law,  ch.  ii.;  Austin's  Lectoies  on 
Jarisprudence,  iL  629  et  Beg.  (3rd  ed.). 

(a)  See  A.  S.,  July  23, 1674. 
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Two  oonaoea* 
tive  interlocu- 
tors are  final. 

(5) 


Time  limited 
for  appeala. 


Deereefof  the 
Setaionin 
abeenoe  are  not 
reijtuUeata. 

(6) 


essential  nullities — e.g.,  where  they  are  uUra  petUa,  or  not 
conformable  to  their  grounds  and  warrants,  or  founded  on  an 
error  in  calciUo,  Sec,  or  where  the  party  against  wh<»n  the 
decree  is  obtained  has  thereafter  recovered  evidence  suffident 
to  overturn  it,  of  which  he  knew  not  before  (Stair,  iv.  1,  § 
44 ;  Mackenzie,  §  1  h.t). 

3.  As  parties  might  formerly  reclaim  against  the  sen- 
tences of  the  Session  at  any  time  before  extracting  the  de- 
cree, no  judgment  was  final  till  extract ;  but  now  a  sentence 
of  the  Inner  House  either  not  reclaimed  against  within  six 
sederunt  days  after  its  date  (Act  S.,  July  9,  1709)»  or  ad- 
hered to  upon  a  reclaiming  bill,  though  it  cannot  receive 
execution  till  extract,  makes  the  judgment  final  as  to  the 
Court  of  Session  (Act  S,  Nov.  26,  1718).(6)  And  by  an 
order  of  the  House  of  Lords  (March  24, 1725)  no  appeal  is 
to  be  received  by  them  from  sentences  of  the  Session  after 
five  years  firom  extracting  the  sentence,  unless  the  person 
entitled  to  such  appeal  be  minor,  clothed  with  a  husband, 
non  compos  mentis,  imprisoned,  or  out  of  the  kingdom.(c) 
Sentences  pronounced  by  the  Lord  Ordinary  have  the  same 
effect  if  not  reclaimed  against  as  if  they  were  pronounced 
in  presence;  and  all  petitions  against  the  interlocutor  of  an 
Ordinary  must  be  preferred  within  eight  sederunt  days  after 
signing  such  interlocutor  (Act  S.,  July  9, 1709),(d) 

4  Decrees  in  absence  of  the  defender  have  not  the  force 
of  res  judicatcB  as  to  him ;  for  where  the  defender  does  not 
appear,  he  cannot  be  said  to  have  subjected  himself  by  the 

(&)  An  Inner  Hoase  judgment  cannot  now  be  reclaimed  against^and 
there  is  no  direct  review  of  Buch  a  judgment  except  by  the  Home  of 
Lords. 

(c)  Two  years  from  the  date  of  the  last  interlocutor  appealed  from,  or 
from  the  majority  of  the  person  appealing,  or  death  of  a  person  dis- 
qualified by  non-age  or  insanity,  and  five  years  from  the  date  of  the  lart 
interlocutor  appealed  from  in  case  of  continued  absence  from  the  United 
Kingdom,  is  now  the  term  limited  for  appeals  to  the  House  of  Lonls 
(6  Geo.  IV.  c.  120,  §  25). 

{d)  The  reclaiming  days  against  Lord  Ordinary's  interlocutors  on  the 
merits  are  twenty-one  days  (6  Geo.  IV.  c.  120,  §§  5,  18;  13  &  14  Vict, 
c.  36,  §  11).  But  in  certain  cases  they  arc  six  or  ten  days  (31  &  32  Vict, 
c.  100,  §28,  &c.). 


T.  III.]  AND  THEIR  EXECUTION.  635 

judicial  contract  which  is  implied  in  litiscontestation.  A 
party  may  therefore  be  restored  against  these  upon  paying 
to  the  other  his  costs  in  recovering  them.(6)  The  sentences  (7) 
of  inferior  courts  may  be  reviewed  by  the  Court  of  Session 
before  decree  by  advocation(gr)  (i.  2,  §  20),  and  after  decree  by 
suspension  or  reduction ;  which  two  last  are  also  the  methods 
of  calling  in  question  such  decrees  of  the  Session  itself  as 
can  again  be  brought  under  the  review  of  the  Court. 

6.  Reduction  (iv.    1,  §  5-18)  is  the   proper    remedy,  s«ntenoei  are 
either  where  the  decree  has  already  received  full  execution  dthw^by 
by  payment,  or  where  it  decrees  nothing  to  be  paid  or  per-  '«^'*<^»» 
formed,  but  simply  declares  a  right  in  favour  of  the  pursuer.       (^»  l^) 
Suspension  is  that  form  of  law  by  which  the  effect  of  a  sen-  or  luipenaion. 
tence-condemnatory,  that  has  not  yet  received  execution,  is 
stayed  or  postponed  till  the  cause  be  again  considered.    The 
first  step  towards  suspension  is  a  bill  (A)  preferred  to  the 
Lord  Ordinary  on  the  Bills.     This  bill,  when  the  desire  of  it 
is  granted,  is  a  warrant  for  issuing   letters  of  suspension, 
which  pass  the  signet ;  but  if  the  presenter  of  the  bill  shall 
not,  within  fourteen  days  after  passing  it,  expedite  the  letters^ 
execution  may  proceed  on  the  sentence  (Act  S.,  July  3, 
1677).     Suspensions  of  decrees  in  foro  (i)  cannot  pass  but  by 
the  whole  Lords  in  time  of  Session,  and  by  three  in  vaca- 
tion time ;  but  other  decrees  may  be  suspended  by  any  one 
of  the  judges. 

6.  As  suspension  has  the  effect  of  staying  the  execution  Smptnden 
of  the  creditor  s  legal  diligence,  it  cannot  in  the  general  case  SiSoJl 

(19) 

(e)  The  effect  of  decrees  in  foro  is  given  to  decrees  in  absence  after 
personal  service  of  the  summons  on  the  defender,  or  after  appearance  has 
been  entered  by  the  defender,  if  the  decree  has  not  been  recalled  nor 
brought  under  review  by  suspension  within  sixty  days  after  the  expiry 
of  a  charge  upon  it  (see  31  &  32  Vict.  c.  101,  §  24). 

[g)  Appeal  is  substituted  for  advocation  by  31  &  32  Vict.  c.  100,  §§ 
64,  65,  66  ;  see  above,  p.  22,  note  {p), 

{h)  Now  a  Note — biUs  and  letters  of  suspension  being  abolished  (1  & 
2  Vict.  c.  86,  §§  4,  5). 

(t)  The  author  is  here  speaking  of  decrees  of  the  Court  of  Session, 
which  are  now  final  in  that  Court  (6  Geo.  IV.  c.  120,  §§  17,  21).  Sus- 
pension of  decrees  of  inferior  judges  may  be  passed  by  the  Lord  Ordinary 
on  the  Bills  (1  &  2  Vict,  c.  86,  §  4). 
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pass  without  caution  given  by  the  suspender  to  pay  ttu:  debt 
in  the  event  it  ahall  be  found  due  (see  Act  S.,  Jan.  29, 1650) 
Where  the  suspender  cannot  from  his  low  or  8uspect«ii  cii- 
cumstancoa  procure  uoqueationable  security,  the  Lords  uj- 
mit  juratory  caution^i.c,  auch  as  the  suspender  sweanit 
the  best  he  can  offer  ;(A:)  but  the  reasons  of"  suspension  an 
in  that  case  to  be  considered  with  particular  accuracy  ■! 
passing  the  bill  (Act  S.,  Nov.  8,  1682).  The  nature  of  lb* 
obligations  arising  from  this  judicial  cautionry  is  expUino! 
(iii.  3,  §  28).  Decrees  in  favour  of  the  clergy,  of  univEf- 
sities,  hospitals,  or  parish  schoolmasters,  for  their  stipends 
rents,  or  salaries,  cannot  be  suspended  but  upon  produc- 
tion of  discharges,  or  on  consignation  of  the  sums  chaiged 
for  (16G9,  c.  6  ;  1690,  c.  14).  A  chaig.>r  who  thinks  himself 
secure  without  a  cautioner,  and  wants  despatch,  may,  when 
a  suspension  of  liis  diligeoce  is  sought,  apply  to  the  Court  t« 
get  the  reasons  of  suspension  summarily  discussed  on  tJie  bill 
7.  Though  he  in  whose  favour  the  decree  susjicnded  it 
pronounced  be  always  called  the  charger,  yet  a  decree  maj 
be  suspended  before  a  charge  be  given  on  it.  Nay,  suspen- 
sion is  competent,  even  where  there  is  no  decree,  for  putting 
a  stop  to  any  illegal  act  whatsoever.  Thus.a  building,  or  tin 
exei'cisc  of  a  power  which  one  assumes  unwarrantably,  is  a 
proper  subject  of  suspension. (I)  Letters  of  BUB|>ensioii  baw 
the  form  of  a  summons,  which  contains  a  warnmt  to  cite 
the  charger ;  and  it  is  likely  that  they  were  anciently  used 
by  way  of  summonses ;(«.)  but  they  have  now  of  a  long  time 


(it)  It  used  to  be  necessary  tu  fmd  caution  for  expeneea  in  all  adroc*- 
tiona  of  inferior  court  judgmenta.  but  this  ia  no  longer  required  (31  &  31 
Vict,  c  100,  5  C5). 

(I)  The  remedy  is  here  by  sHspenBion  and  interdict  for  the  pr«Mni- 
tion  of  the  elisting  slate  of  poBsesBion ;  bat  it  cannot  be  need  against  t 
completed  opeiatlon.  Bj  31  &  32  Vict.  e.  100,  §  89,  where  on  act  which 
miglil  have  been  ]ireventcil  by  interdict  bos  been  pTformed,  fven  before 
an  application  in  the  Bill  Chamber,  the  respondent  may  be  ordered  to  do 
whatever  is  necessary  to  reinstating  the  coroplainer  in  tiis  poeacMoiv 
right,  or  for  granting  specific  relief. 

(n)  The  forms  in  euBpensions  have  been  entirely  altered  by  1  &  t 
Vict  c  88,  and  other  Acts.  What  is  here  said  ob  t«  the  nature  of  the 
decru  remains  true. 
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been  considered  merely  as  a  prohibitory  diligence ;  so  that 
the  suspender,  if  he  would  turn  provoker,  must  bring  his 
action  of  reduction  in  common  form,  as  was  found  in  a  sus- 
pension of  the  election  of  a  magistracy  {Mags,  of  Edinburgh, 
Feb.  7722,  n.r.).     If  upon  discussing  the  letters  of  suspen-  Decree  of 
sion  the  reasons  shall  be  sustained,  a  decree  is  pronounced  ■'^"P*"*"®"- 
suspending   the   letters  of  diligence  on  which   the  charge 
was  given  aimplicUer;  which  is  commonly  called  a  decree 
of  suspension,  and  has  the  same  force  with  a  reduction,  as  it 
takes  oflF  the  effect  of  the  decree  suspended  to  perpetuity. 
If  the  reasons  of  suspension  be  repelled,  the  Court  find  the  Decree  finding 
letters  of  diligence  orderly  proceeded — i,e.,  regularly  carried  orderW  ^ 
on ;  and  they  ordain  them  to  be  put  to  fiirther  execution.        oo«ded. 

8.  Decrees  are  carried  into  execution  by  diligence,  either 
against  the  person  or  against  the  estate  of  the  debtor.    The       (9.11) 
first  step  of  personal   execution  was  anciently  by  letters,  The  execution 
passing  the  signet,  which  we  called  Letters  of  Four  Forms ;  LtmSSu  by 
because  the  debtor  was  thereby  charged  to  make  payment  ]^^  ^'  ^^^ 
four  times  successively,  each  charge  upon  three  days.     By 
the  fourth  he  was  charged  either  to  pay  the  debt  or  to  enter 
himself  into  a  prison,  specified  in  the  letters ;  and  if  he  did 
neither  within  the  days  of  the  charge,  the  messenger  was 
directed  to  denounce  him  rebel ;  which  severity  was  thought 
justifiable,  because  the  debtor  might  have  prevented  it  by 
entering  into  prison.     Letters  of  homing  were  not  authorised 
to  pass  upon  liquid  debts  till  1584,  c.  139 ;  but  letters  of  four  *J^^y  letten 
forms  appear  to  have  also  continued  in  use  till  the  year  1613 
(see  Spottiswoode,  Pr.  149, 150).     Before  homing  could  pass 
on  the  decree  of  an  inferior  judge,  the  decree  was  by  our 
former  practice  to  have  been  judicially  produced  before  the 
Session,  and  their  authority  interposed  to  it  by  a  new  decree ; 
which,  because  it  was  made'  out  in  the  precise  terms  of  the 
other,   was    called    a  decree-conform;   but  now  letters  of 
homing  may  be  granted  by  warrant  of  the  Court  without  Decree- 
the  necessity  of  a  decree-conform  ;  on  the  decrees  of  magis-  *^°  ^""* 
trates  of   boroughs,    sheriffs,    admirals,    and    commissaries 
(1593,  c.  177 ;  1606,  c.  10 ;  1609,  c.  15 ;  1612,  c.  7).    Letters 
of  homing  were  sometimes  directed  against  all  and  sundry, 
without  any  previous  decree  or  even  citation  (Stair,  iv.  3, 
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§  25),  as  letters  against  parishioners  for  bniMing  diiiichyaid 
dykes  (in  consequence  of  1597,  c.  232),  or  against  the  heritor 
of  a  parish  for  the  payment  of  stipend.  These  genenl 
General  leMen  letters  were  declared  by  1592,  a  140,  to  be  no  foandatioa  fir 
2^^J2J[  denouncing  any  person  who  was  not  previously  cited  to  heir 
and  see  the  letters  directed  against  him ;  and  now  (by  169(^ 
c.  13)  no  general  letters  can  i8sue,exoept  for  the  King's  revenue, 
or  ministers'  stipends,  or  upon  poindings  of  the  groand.(o) 

9.  K  the  debtor  does  not  obey  the  will  of  the  letters  d 
(12, 13)      homing  within  the  days  of  the  charge  (ii.  5,  §   24),  tlie 

charger,  after  denouncing  him  rebel  and   r^;istering  the 

homing  (il  5,  §  25,  26),  may  apply  for  letters  of  captioo, 

Lettenof        which  contain  a  command  not  only  to  messengers  but  to 

^'^'^^  magistrates  to  apprehend  and  imprison  the  debtor.(p)    AH 

Coneuirence  of  messengers  and  magistrates  who  refuse  their  assistance  in 

andmagit-       executing  the  caption  are  liable  subsidiarie  for  the  debt; 

*~**^  and  such  subsidiary  action  is  supported  by  the  execution  rf 

the  messenger  employed  by  the  creditor  expressing  that  they 

were  charged  to  concur  and  would  not    By  magistrates  are 

understood  only  such  as  the  law  obliges  to  have  sufficient 

prisons,  as  sheriffs,  stewards,  bailies  of  subsisting  boroughs  of 

regality,  or  magistrates  of  royal  boroughs.    Hence  a  bailie  of 

a  borough  of  barony  cannot  be  charged  to  execute  a  captioo 

{Bailies  ofDunae  v.  Mudie'a  Cra,,  March  13, 1623,  M.  11,691> 

Letters  of  caption  cannot  express  warrant  to  the  messenger, 

in  case  he  cannot  get  access,  to  break  open  all  doors  and 

other  lockfast  places  where  he  is  to  search.(9) 

10.  Law  secures  peers(r)  and  married  women(s)  against 

(o)  The  opinion  of  Bankton,  iv.  37, 10,  mentioned  in  the  InsL  L  c., 
that  this  exception  is  extended  to  Universities  in  collecting  their  renli^ 
is  negatived  by  PoUok  v.  Univ,  of  Glasgow,  June  19,  1865, 3  Macph.  96& 

(p)  Imprisonment  for  debt  is  abolished  by  43  &  44  Vict.  c.  34,  except 

in  cases  of  non-payment  of  taxes  and  aliment. 

(9)  This  warrant  fonus  part  of  the  writ  under  1  &  2  Vict,  c,  114. 

(r)  And  their  widows  {W Donald,  ^\i\y  29,  175G,  M.  10,031);  aL<» 
members  of  the  House  of  Commons  during  the  sitting  of  Parliament,  au'l 
for  forty  days  Ijefore  and  after  each  prorogation  and  before  next  meeting 
(see  Bell's  Com.  ii.  5Gi)).  But  a  member  becoming  bankrupt  and  re- 
maining 80  for  twelve  months  forfeits  his  seat. 

(s)  Unless  where  the  husband  is  abroad  and  the  wife  is  carrying  on  a 
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personal  execation  by  caption  upon  civil  debts.     Pupils  are  WhatperaoM 
secured  by  special  statute  (1696,  c.  41).(^)     No  caption  can  S^on.      ^ 
be  executed  against  a  debtor  within  the  precincts  of  the        (25) 
King's  palace  of  Holyroodhouse.(u)    But  this  privilege  of  Privilege  of 
sanctuary  afforded  no  security  to  criminals,  as  that  did  which 
was  by  the  canon  law  conferred  on  churches  and  religious  Protection 

.    .  against  cap- 

houses.  The  King's  castles  are  not  entitled  to  this  privilege  Uon. 
(Bdahes  v.  Coran  and  KMoch,  1751,  M.  8890).  Where  the 
personal  presence  of  a  debtor  under  caption  is  necessary  in 
any  of  our  supreme  courts,  the  judges  are  empowered  to 
grant  him  a  protection  for  such  time  as  may  be  sufficient  for 
his  coming  and  going,  not  exceeding  a  month  (1681,  c.  9 ; 
1698,  a  22.(a;) 

11.  After  a  debtor  is  imprisoned,  he  ought  not  to  be  in-  PriBonen  muit 
dulged  the  benefit  of  the  air,  not  even  under  a  guard ;  for  oonfined. 
creditors  have  an  interest  that  their  debtors  be  kept  under      ^^^  ^5) 
close  confinement,  that  by  the  squalor  carceris  they  may  be 
brought  to  pay  their  debt(y)     And  any  magistrate  or  jailor  *^*"^^ 
who  shall  suffer  the  prisoner  to  go  abroad  without  a  proper  tuimdiaHe 
attestation  upon  oath  of  the  dangerous  state  of  his  health,  is 
liable  aubsidiarie  for  the  debt  by  Act  S.,  June  14,  1671. 
Magistrates  are  in  like  manner  liable  if  they  shall  suffer  a 
prisoner  to  escape  through  the  insufficiency  of  their  prison 


separate  trade,  or  where  she  has  an  order  of  protection  under  the  Con- 
jugal  Rights  Act,  24  &  25  Vict  c.  86,  §§  1-6. 

{t)  Supra^  note  (jp). 

(u)  Nor  against  a  bankrupt  who  has  obtained  a  warrant  of  protection 
under  the  Bankruptcy  Act  (19  &  20  Vict  c.  79,  §  44). 

(x)  And  the  sheriff  may  grant  warrant  to  bring  the  debtor  from  the 
sanctuary  for  examination  as  a  bankrupt,  which  operates  as  a  protection 
in  going  and  returning  (19  &  20  Vict  c.  79,  §  88). 

(y)  This  strictness  has  been  greatly  relaxed  (see.  Bell's  Com.  ii.  548). 
"  In  all  cases  of  new  prisons,  airing  grounds  are  provided  within  which 
the  prisoners  may  take  exercise.  On  presenting  what  is  called  a  sick- 
bill,  and  satisfying  the  Court  that  his  health  is  suffering  from  the  im- 
prisonment, a  prisoner  is  entitled,  under  the  Act  of  Sederunt,  14th  June, 
1671,  to  liberation  from  prison,  the  magistrates  giving  him  liberty  to 
reside  in  some  house  within  the  town  during  the  continuance  of  his 
sickness,  they  being  always  answerable  that  the  party  escape  not,  and 
upon  his  recovery  return  to  prison.* — Moib. 
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(Act  S.,  Feb.  11, 1671).(0)  But  if  he  shaU  escape  under  night, 
by  the  use  of  instruments,  or  by  open  force,  or  hy  any  other 
accident  which  cannot  be  imputed  to  the  magistntes  or 
jailor,  they  are  not  chargeable  with  the  debt,  provided  thej 
shall  have,  immediately  after  his  escape,  made  all  poasihle 
search  for  him.  Regularly,  no  prisoner  for  debt  upon  letten 
Form  of  liber-  of  Caption,  though  he  should  have  made  payment,  could  be 
pr^ner.  released  without  letters  of  suspension  containing  a  chaige  to 
the  jailor  to  set  him  at  liberty ;  because  the  creditor's  dis- 
charge could  not  take  off  the  penalty  incurred  by  the  debtor 
for  contempt  of  the  King's  authority.  But  to  save  unneces- 
sary expense  to  debtors  in  small  debts,  jailors  are  (by  Act  Si, 
Feb.  5, 1675)  empowered  to  let  go  prisoners  where  the  debt 
does  not  exceed  200  merks  Scots,  upon  production  of  a  dis- 
charge in  which  the  creditor  consents  to  his  release  (see  Act 
S.,  July  18, 1750).(a) 

12.  Our  law,  from  a  consideration  of  compassion,  allows 
liberation       insolvent  debtors  to  apply  for  a  release  from  prison  upon  s 
^Sn!n^m         cesaio  bonoru7)fi — i,e.,  upon  their  making  over  to  the  creditors 
I2e)        sll  their  estate,  real  and  personal    This  must  be  insisted  for 
by  way  of  action,  to  which  all  the  creditors  of  the  prisiMifir 
ought  to  be  made  parties.     The  prisoner  must  in  this  actioii, 
must  proceed   which  is  cognisable  only  by  the  Court  of  Session,  (b)  exhibit 
prironcr*!        *  particular  inventory  of  his  estate,  and  make  oath  that  he 
oath ;  has  no  other  estate  than  is  therein  contained,  and  that  he  has 

made  no  conveyance  of  any  part  of  it  since  his  imprison- 
ment, to  the  hurt  of  his  creditors.    He  must  also  make  oath 


(z)  Magistrates  of  burghs  are  not  liable  in  their  corporate  chancter 
for  the  safe  custody  of  prisoners  since  2  &  3  Vict  c.  42.  The  manage- 
ment of  prisons  is  now  regulated  bj  40  &  41  Vict  c  53. 

(a)  By  the  existing  practice,  if  a  debtor  can  pay  his  debt  as  it  stands 
in  the  prison  record,  he  is  free  (BelVs  Com.  ii.  545).  But  see  p.  638, 
note  (;>). 

(h)  Jurisdiction  in  cases  oicessio  bonoruin  was  j;iven  to  sslierifTs  by  6  &  7 
Will.  IV.  c.  56  {Cessio  Act),  even  iiirej^ard  to  foreign  creditors  (K(nnoly 
V.  Ker,  March  10,  1838,  16  S.  990).  The  statute  provides  for  the  dehtnr 
lodging  a  state  of  his  affairs  and  all  his  books  and  papers  in  the 
hands  of  the  clerk,  together  with  a  copy  of  the  Gazette  intimating  hii^ 
application. 
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whether  he  has  granted  any  disposition  of  his  effects  before 
his  imprisonment,  and  condescend  on  the  person  to  whom, 
and  on  the  cause  of  granting  it,  that  the  Court  may  judge 
whether  by  any  collusive  practice  he  has  forfeited  his  claim 
to  Uberty  (Act  S.,  Dec.  1685,  and  Feb.  8,  1688).(c) 

13.  A  fraudulent  bankrupt  is  not  allowed  this  privilege  ; 

nor  a  criminal  who  is  liable  in  an  assythment  or  indemni-  it  u  not  com- 
fication  to  the  party  injured,  or  his  executors,  though  the  S^imquenta. 
crime  itself  should  be  extinguished  by  a  pardon  (Malloch,        /g^x 
petr.,  1751,  M.  ll,774).((i)     A  disposition  granted  on  a  cesaio 
bonorum(e)  is  merely  in  further  security  to  the  creditors,  not 
in  satisfaction  or  in  aolutwm  of  the  debts.     If,  therefore,  the 
debtor  shall  acquire  any  estate  after  his  release,  such  estate 
may  be  attached  by  his  creditors  as  if  there  had  been  no  cesaio, 
except  in  so  far  as  is  necessary  for  his  subsistence  (1.  4,  pr,  de 
cess,  ban.,  42,  3 ;   Q.  Att,  c.  7,  §  3).     Debtors  who  are  set  free 
on  a  cessio  bonorwm  are  obliged  to  wear  a  habit  proper  to  Dyvoui'i 
dyvours  or  bankrupts.     The  Lords  are,  by  1696,  a  5,  pro- 
hibited to  dispense  with  this  mark  of  ignominy,  unless  in  the 
summons  and  process  of  cessio  it  be  libelled,  sustained,  and 
proved  that  the  bankruptcy  proceeds  from  misfortune.    And 
bankrupts  are  condemned  to  submit  to  the  habit,  ^ven  where 
no  suspicion  of  fraud  lies  against  them,  if  they  have  been 
dealers  in  an  illicit  trade.(/) 

14.  Where  a  prisoner  for  debt  declares  upon  oath,  before 

the  magistrate  of  the  jurisdiction,  that  he  has  not  wherewith  indigent 
to  maintain  himself,  the  magistrate  may,  by  1696,  a  32,  set  either  be  ali- 
him  at  liberty,  if  the  creditor  in  consequence  of  whose  dili-  Hb!^ted  on 
gence  he  was  imprisoned  does  not  aliment  him  within  ten  q^^  ®^ 

(28) 

(e)  The  procedure  in  cessio  is  now  regulated  by  6  &  7  WilL  I V.  c.  56 ; 
39&40  Victc.70,§26;  and 43&44  Vict  c.  34,  §§7-9. 

(d)  After  considerable  fluctuation,  it  seems  settled  that  a  person  im- 
prisoned for  damages  or  penalties  due  to  private  persons  may  sue  a  cessio 
(BclPs  Com.  ii.  583 ;  Kerr,  May  16^  1837, 15  S.  928). 

(e)  A  disposition  by  the  debtor  seems  still  to  be  necessary,  though  by 
the  Act  referred  to  the  decree  of  cessio  itself  operates  as  an  assignation  of 
the  debtor's  moveables. 

(/)  The  dyvour's  habit,  previously  dispensed  with  in  practice,  is  now 
abolished  by  the  Cessio  Act,  §  18. 
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days  after  intimation  made  for  that  purpo8e.(gr)  Bat  tbe 
magistrate  may  in  such  case  detain  him  in  priaon  if  be 
chooses  to  bear  the  burden  of  the  aliment  rather  than  ideue 
him  {Orieraon  v.  Magistrates  of  Dumfries,  Feb.  20, 1713^  M. 
11,805).(A)  This  statute,  which  is  usually  called  the  Ad  af 
Ch^ace,  is  limited  to  the  case  of  prisoners  for  ciyil  debt&(i} 
No  prisoner,  therefore,  can  daim  the  benefit  of  it  who  isccHo- 
mitted,  either  for  not  performing  a  fact  in  his  own  power 
{Turner  v.  Ross,  Dec.  2, 1709,  M.  11,802),  or  for  not  paying 
a  fine  or  damages  arising  ex  delicto  (Madesly,  petr.,  Nov.  83, 
1738,  M.  11,810).0*) 

16.  Decrees  are  executed  against  the  moveable  estate  of 
the  debtor  by  arrestment  or  poinding  (iiL  6);  and  against 
his  heritable  estate  by  inhibition  (iL  11)  or  adjudicatioD 
(ii.  12).  Letters  of  poinding,  as  well  as  of  homing,  may  be 
issued  by  warrant  of  the  Court  of  Session  on  the  decree  of 
(in.  6, 25)  inferior  judges  (1661,  c  29 ;  iii.  6).  A  messenger  employed 
in  poinding,  if  he  has  not  also  letters  of  caption  alongst  with 
him,  has  no  power  to  break  open  doors ;  but  if  he  returns  an 
execution  that  access  was  denied  him,  letters  will  be  issued 
of  course,  giving  him  that  power,  which  are  called  letters  of 
open  doors.  If  one  be  condemned,  in  a  removing  or  oth^ 
process,  to  quit  the  possession  of  lands,  and  refuses,  notwith- 

(g)  A  deposit  of  lOs.  is  now  required  &om  the  incarcerating  creditor 
before  the  debtor  is  lodged  in  jail  (6  Geo.  IV.  c.  62,  §  1). 

(h)  This  is  not  now  law  (Boyd  v.  Ponton,  Dec  21,  1811,  F.C.). 

(i)  Or  arrested  as  in  meditoHone  fuga  (Smith,  Jan.  18,  1766^  M 
11,816). 

( j)  ''  As  to  the  latter  point,  a  different  view  was  afterwards  taken,  re- 
cognising the  line  of  distinction  between  prisoners  to  be  alimented  from 
the  public  funds,  such  as  the  case  of  crimes  for  which  impriaonment 
was  the  punishment,  and  those  confined  at  the  instance  and  for  the 
interest  of  an  individual  And  it  is  now  fixed  that  parties  impris- 
oned for  fines  or  penalties,  payable  merely  to  a  private  party,  are 
entitled,  so  far  as  these  are  concerned,  to  the  benefit  of  aliment  under 
the  Act  of  Grace  ;  wliile,  in  so  far  as  reganls  a  fine  payable  to  tlie 
public  prosecutor  as  representing'  the  public  interest,  they  have  no  sucls 
claim  (Clark  v.  Johndonc^  1787,  M.  11,818).  It  seems  to  be  still  an  open 
(juestion  whether  a  Crown  debtor,  imprisoned  lor  debt  or  Uixes  due  \o 
the  Crown,  is  entitled  to  the  bfuetit  of  the  Act  of  Grace  (see  the 
subject  discussed  in  tlie  case  of  Pool  v.  Irinng^  Dec.  17, 1831,  10  S.  152)." 
— MoiK.     Adv.-Gcn.  v.  Magistrates^  of  Inverness,  Jan.  29,  1856,  18  D.  36(i. 
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standing  a  charge,  letters  of  ejection  are  granted  of  course,  Latten  of 
ordaining  the  sheriff  to  eject  him,  and  to  enter  the  obtainer  *^  ^^ 
of  the  decree  into  possession  (ii,  6.  20  et  aeq,).  Where  the 
party  still  continued  to  possess  in  spite  of  law,  the  Scots 
Privy  Council,  while  that  Court  subsisted,  granted  letters  of 
fire  and  sword,  authorising  the  sheriff  to  dispossess  him  by 
all  the  methods  of  force ;  but  by  our  present  practice,  where 
one  opposes  by  violence  the  execution  of  a  decree,  or  of  any 
lawful  diligence  which  the  civil  magistrate  is  not  able  by 
himself  and  his  officers  to  make  good,  the  execution  is 
enforced  manu  Tnilitari. 

16.  A  decree-arbitral,  which  is  a  sentence  proceeding  on  Deoree- 
a  submission  to  arbiters,  has  some  affinity  with  a  judicial 
sentence,  though  in  most  respects  the  two  differ.    A  8u6-        ^^^ 
mission  is  a  contract  entered  into  by  two  or  more  parties  SubmiMdon. 
who  have  disputable  rights  or  claims,  whereby  they  refer  the 
differences  to  the  final  determination  of  an  arbiter  or  arbiters, 
and  oblige  themselves  to  acquiesce  in  what  shall  be  decided. 
Where  there  are  two  or  more  arbiters,  an  overaman  is  com-  Ovemnan. 
monly  named  in  the  submission,  to  whom  power  is  given  to 
determine  in  case  the  arbiters  cannot  agree  in  the  sentence ; 
and  sometimes  the  nomination  of  the  oversman  is  left  to  the 
arbiters.    But  in  either  case  the  oversman  has  no  power  to 
decide  unless  the  arbiters  differ  in  opinion,  for  the  power  of 
decision  is  given  in  the  first  place  to  them  (Oordon  v.  Aber- 
nethy,  1716,  M.  655).   Where  the  day  within  which  the  arbiters  How  long  lub- 
are  to  decide  is  left  blank  in  the  submission,  practice  has  limited  obligatoiy. 
the  arbiters'  power  of  deciding  to  a  year.(A;)     As  this  has 
proceeded  from  the  ordinary  words  of  style,  empowering  the 
arbiters  to  determine  betwixt  and  the  day  of 

next  to  come,  therefore,  where  a  submission  is  indefinite, 
without  specifying  any  time,  it  ought,  like  aU  other  contracts 
or  obligations,  to  subsist  for  forty  years.  (Q  And,  on  this 
ground,  a  bond  obliging  the  granter  to  submit  debateable 
claims  to  certain (m)  persons  is  perpetual,  and  productive  of 

{k)  Unless  power  is  given  to  the  arbiters  to  prorogate,  or  the  parties 
prorogate  directly  or  indirectly  (Paul,  March  15,  1867,  6  Macph.  613). 
(0  Fleming  v.  WiUon  and  M'Lellan,  July  7, 1827,  5  S.  841. 
(m)  The  submission  most  be  to  arbiters  named.    It  is  not  sufficient 
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aa  actiou  at  aoy  time  within  the  vears  of  prKscriptiuii  (Bai/  • 
f.  f^f in(&n.  Feb.  S5, 1630.  M.  637 ;  BcmveU  v  Lindmy. Feb X 
16dS),M.9152J.  Submis^oas.likeinandates,  expire  brthrdcKlb 
of&nyofthepsnie«submitt£TB(Bee£ray,Feb.  25, 1630,«wpr<i^ 

17.  Formerly  arbito^  who  had  acx:epted  a  suIkiibbhi 
might  have  been  compelled  by  tetters  of  homing  to  pro- 
nounce seotence ;  which  proceeded  from  the  style  in  whid 
submissions  were  theu  executed ;  by  which  not  only  ih» 
parties,  but  the  arbiters,  consented  to  the  registtatiun  ot  tlir 
aubmifision,  in  order  to  diligence.  As  this  part  of  style  ii 
uow  disused,  it  may  be  doiibt^  whether  an  arbiter  who  lu> 
accepted  the  oflBco  may,  like  a  mandatary,  tbrow  it  up  ri 
pleasure  (see  OiUshj  v.  Calderwood,  June  30,  1699.  M.  632; 
and  1.  3,  §  I,  i/e  recept.  gui.,  4,  8),  This  ia  certaiu,  that  hi- 
cannot  now  be  compelled  by  summary  diligence  to  decide  (a; 
Aa  arbiters  are  not  vested  with  jurisdiction,  they  canuot  com- 
pel witnesses  to  make  oath  before  them  ;  or  havers  of  writing* 
to  exhibit  them  ;(oJ  but  tlua  defect  is  supplied  by  the  Cou/i 
of  Seaaiun,  who,  at  the  suit  of  the  arbiters  {Krr  v.  Scolt. 
Jan.  6,  1670,  M.  631),  or  of  either  of  the  parties  (Stnwuon 
V.  Young,  June  26,  1C9G,  M.  034).  will  grant  warrant  fur 
citing  witneases,  or  for  the  exhibition  of  writings.  For  the 
same  reason,  the  power  of  arbiters  Js  barely  to  decide;  the 
execution  of  the  decree  belong  to  the  judge.  Where  the 
submitters  consent  to  the  registration  of  the  decree-arbitral. 
irerformance  may  he  enforced  by  summary  diligence. 

18.  The  power  of  arbiters  is  wholly  derived  from  tho 
consent  of  parties.  Hence,  where  their  powers  are  limited 
to  a  certain  day,  they  cannot  pronoimce  sentence  after  that 
day ;  though  they  may,  in  ipso  termino — i.e.,  on  the  very  day 
betwixt  and  which  the  parties  empowered  tbem  to  decide 
{WUaon  V.  Haddo,  June  30,  1691,  M.  647).     Nor  can  they 


tlitit  it  le  to  the  hoMt-r  of  an  office.  The  ca?o  is  diflVretit  wIlltp  Die  puIi 
scription  is  ancillary  to  a  contract,  ami  intended  to  aid  in  cam'ing  it  out 

(rt)  But  an  arbiter  accepting  is  boun<i  to  complete  bis  duty  under  thr 
subniisHion,  and  may  l>e  compelled  to  do  m  {MarihaU  v.  Edin.  and  Qlai. 
Sail.  Co.,  March  26,  1853,  15  D.  603). 

(o)  Except  under  the  Railway  Ci>iii|>aiiieB  Arbitration  Act,  1869, !! 
&  23  Vict.  c.  6a. 
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subject  parties  to  a  penalty  higher  than  that  which  they  have 
agreed  to  in  the  submission  {OroscU  v.  Cunningham,  Jan.  24, 
1739,  M.  620).  And  where  a  submission  is  limited  to  special 
claims,  sentence  pronounced  on  subjects  not  specified  in  the 
submission  is  null,  as  being  ultra  vires  ccmipr(ynii88i.(p) 

19.  But,  on  the  other  part,  as  submissions  are  designed  The  powers  of 
for  a  most  favourable  purpose  (the  amicable  composing  of  amply  inter- 
diflFerences),  the  powers  thereby  conferred  on  arbiters  receive  P""®**^ 
an  ample  interpretation.  For  this  reason,  a  general  submis- 
sion of  all  questions  and  claims  between  the  parties  imports 
a  power  to  the  arbiters  to  decide  upon  claims,  not  only  of 
moveable,  but  of  heritable  bonds  {Kincaid  v.  Aikenhead, 
Dec.  15,  1631,  M.  5064).  Hence,  also,  where  arbiters  in  a 
special  submission  decree  mutual  general  discharges  to  be 
granted  hinc  inde,  the  decree  is  nevertheless  valid  in  as  far 
as  it  irelates  to  the  claims  specified  in  the  submission ;  and  the 
cflFect  of  the  general  discharge  is,  by  a  favourable  interpreta- 
tion, restricted  to  these  claims  {Crawford  v.  Hamilton,  Dec. 
25,  1702,  M.  6835).  In  like  manner,  though  by  the  Roman 
law  a  decree-arbitral  which  decided  only  part  of  the  claims 
submitted,  and  left  the  rest  open,  was  null  (L  19,  §  1,  <fe  recept 
qui.,  4,  8),  such  partial  decree  is  effectual  by  our  customs 
(Stark  V.  Thumb,  March  20, 1630,  M.  6834).(3)  Yet  to  prevent 
cavilling,  that  power,  where  it  is  intended  to  be  given  to 
arbiters,  is  by  the  present  style  specially  expressed  in  the  sub- 
mission. Where  the  submitters  have  mutual  claims  against 
one  another,  a  decree-arbitral  which  determines  only  those 
on  one  part,  and  leaves  all  on  the  other  undetermined,  is 
null  (Wishart  v.  Falconer,  June  30,  1625,  M.  17^013);  for 
it  can  in  no  case  be  presumed  to  be  the  meaning  of  parties 
that  one  of  them  shall  have  the  benefit  of  a  final  decision  on 
the  claims  competent  to  him,  while  the  other  is  left  to  make 
good  all  his  by  a  law-suit. 

{p)  Unless  parties  by  their  conduct  have  enlarged  the  scope  of  the 
submission  (North  Brit.  RaU.  Co.  v.  Barr  dk  Co.,  Nov.  27, 1855, 18  D.  108). 

(q)  On  the  contrary,  it  seems  to  be  the  law  that  a  decree-arbitral  is 
not  valid  unless  it  exhausts  the  submission,  where  there  is  no  power 
expressed  to  give  partial  awards  (see  Lyh  v.  Lyh,  Dec.  2, 1842, 5  D.  236  ; 
Bell  on  Arbitration,  b.  iil  c.  10). 
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20.  Our  more  ancient  law,  by  which  decrees-arintnl 
might  be  reduced  on  the  iniquity  of  the  sentence,  or  enor- 
mous prejudice  of  the  party,  defeated  the  principal  design  of 
submissions — viz.,  the  cutting  off  law-suits ;  and  was  hardly 
reconcileable  to  the  express  compact  of  the  submitters,  bj 
which  they  agree  to  acquiesce  in  the  decision  of  the  arUter 
(1.  27,  %2,de  recept  qui,,  4, 8).  But  by  the  Regulations  1695, 
§  25,  decrees-arbitral  are  declared  not  reducible  upon  any 
ground  except  corruption,  bribery,  or  falsehood. 


Grimes: 
(2)* 


pnblio. 


and  prirate. 


TIT.  IV.— OF  CRIMES. 

1.  The  word  crvtne,  in  its  most  general  sense,  includes 
every  breach  either  of  the  law  of  Ood  or  of  our  countzy.  b 
a  more  restricted  meaning,  it  signifies  such  transgressions  of 
law  as  are  punishable  by  courts  of  justice.  Crimes  were  by 
the  Roman  law  divided  into  Public  and  Private.  Public 
crimes  were  those  that  were  expressly  declared  such  by  some 
law  or  constitution  (L  1,  de  publ.  judic.,  48,  1),  and  whidi, 
on  account  of  their  more  atrocious  nature  and  hurtful  con- 
sequences, might  be  prosecuted  by  any  member  of  the  com- 
munity  (§  1 ,  Inst.  eod.  t,  4s,  18).  Private  crimes  could  be 
pursued  only  by  the  party  injured,  and  were  generally  pun- 
ished by  a  pecuniary  fine,  to  be  applied  to  his  use.(a)    By 


(a)  ''But  this  diyision  of  crimes  is  not  received  in  our  pxaetice* 
(Inst.  L  c.}.  This  notice  of  crimes  is  so  fragmentary  that  it  may  be  sug- 
gestive to  give  the  classification  adopted  in  the  Indian  Penal  Code. 
Besides  abetment  of,  or  accession  to,  crime,  the  code  treats  of  the  follow- 
ing groups : — Offences  against  the  State  ;  relating  to  the  army  and  najy ; 
against  the  public  tranquility ;  hy  or  relating  to  pubHc  servants ;  con- 
tempts of  the  lawfal  authority  of  public  servants ;  fSalse  evidence  and 
offences  against  public  justice ;  offences  relating  to  coin  and  Qovemment 
stamps  ;  relating  to  weights  and  measures  ;  affecting  the  public  health, 
safety,  conveniency,  decency,  and  morals  ;  relating  to  religion  ;  affecting 
the  human  body  ;  against  property  ;  relating  to  documents,  and  to  trade 
or  property  marks  ;  the  criminal  breach  of  contracts  of  service  ;  offence.-? 
relating  to  marriage  ;  defamation  ;  criminal  intimidation,  insult,  and 
aimoyance ;  attempts  to  commit  offences.  The  principal  Scottish  autho- 
rities on  the  subject  are  Hume,  Alison,  and  Macdonald, 


noe 
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the  law  of  Scotland,  no  private  party,  except  the  person 
injured  or  his  next  of  kin,  can  accuse  criminally.(&)  But  the 
King's  Advocate,  who  in  this  question  represents  the  com- 
munity, has  a  right  to  prosecute  all  crimes  in  vmdictam  pub- 
licdm,  though  the  party  injured  should  refuse  to  concur.(c) 
Smaller  oftences,  as  petty  riots,  injuries,  &c.,  which  do  not 
demand  the  public  vengeance,  pass  generally  by  the  appel- 
lation of  delicts,  and  are  punishable  only  by  a  small  pecu- 
niaiy  mulct,  or  perhaps  by  a  short  imprisonment 

2.  It  is  of  the  essence  of  a  crime  that  there  be  an  inten-  Dole  ii  eMen- 
tion  in  the  actor  to  commit  it;(d)  for  an  action  in  which  cnm««J 

the  will  of  an  agent  has  no  part  is  not  a  proper  object  either         ^^^ 
of  rewards  or  punishments.     Hence  arises  the  rule  crimen 
dolo  contrahUur.    Simple  negligence  does  not  therefore  con-  yet  negligei 
stitute  a  proper  crime  (1.  7,  ad  leg.  Com.  de  sicar.,  48,  8).  ponishabie. 
Yet  where  it  is  extremely  gross,  it  may  be  punished  arbi- 
trarily or  extra  ordinem  (see  1.  11,  cfo  incend.  I'uin.  naufr., 
47,  9).(e)     Far  less  can  we  reckon  in  the  number  of  crimes  invoiuntMy 

aoiioiit. 

(&)  It  is  not  fatal  to  such  a  prosecution  that  the  injured  party  declines 
to  prosecute,  or  that  there  are  nearer  relatives  than  the  prosecutor,  and 
that  they  do  not  join  in  the  prosecution  (see  Hume,  ii.  124).  The  con- 
currence of  the  Lord  Advocate,  which  can  only  be  withheld  on  good  cause 
shown,  is  required  in  all  cases  of  private  prosecution,  except  where  the 
right  to  prosecute  is  especially  conferred  upon  individuals  by  statute.  See 
the  law  on  this  subject  discussed  in  McKkintoah,  Nov.  4, 1872, 45  S.  J.  51. 

(c)  The  Lord  Advocate  is  the  principal  public  prosecutor  in  Scotland, 
and  the  only  competent  one  in  the  Supreme  Court  In  the  inferior  Courts 
the  public  prosecutor  is  denominated  Procurator-fiscal. 

(d)  It  is  essential  to  the  criminality  of  an  act  that  it  has  been  prompted 
by  a  corrupt  and  evil  intention  ;  but  it  is  immaterial  whether  the  suf- 
ferer be  the  person  whom  it  was  intended  to  injure  or  another.  See 
Hume  on  Crimes,  c.  1. 

(e)  As  a  general  rule,  mere  neglect  of  duty,  not  resulting  in  injury,  is 
not  by  our  law  a  relevant  article  of  dittay ;  but  there  are  exceptions, 
both  under  special  statutes  and  at  common  law.  Thus,  at  common  law, 
persons  in  public  offices  are  responsible  for  neglect  and  violation  of  duty, 
though  no  injury  has  resulted  to  the  public  service  therefrom ;  and 
furious  driving  or  riding  in  a  public  place  is  in  itself  an  offence.  The 
degree  of  care  and  caution  which  the  law  requires  in  order  to  excuse 
from  punishment  for  an  injury  resulting  from  the  act  done  or  omitted 
depends  on  the  drcumstances  of  each  particular  case,  and  no  general 
rule  can  be  laid  down. 


648  OF  CRIMESw  [K  IY. 

involuntary  actions,  the  first  cause  of  which  is  not  in  the 
Actkmi  com-    agent,  as  those  committed  by  an  idiot  or  fbrioos  per80iL(/) 


(6) 


mou.  But  lesser  degrees  of  fatuity,  which  only  dark^i  reaaon,  will 

(7)  not  afford  a  total  defence,  though  they  may  save  from  the 

ActioiM  com-    pcena  ordinaria.(g)    Actions  committed  in  dnmkennesB  aie 

drnnkenneM.    ^ot,  as  to  this  questioD,  to  be  considered  as  involuntaiy,  8e^ 

ing  the  drunkenness  itself,  which  was  the  first  cause  of  the 

action,  is  both  voluntary  and  criminal 
infanu  cftnnot       3,  On  the  Same  principle,  such  as  are  in  a  state  of  in- 

commit  cnmes.  ,  . 

fancy,  or  in  the  confines  of  it,  are  incapable  of  a  crimiiiil 
action— dole  not  being  incident  to  that  age  (L  li,  ad  kg. 

Cftn  papiii  Com,  de  sica/r.,  48,  8).  The  Roman  law  asserts,  in  genail 
that  crimes  are  not  imputable  to  pupils  (L  22,  pr.  ad  leg. 
Cam.  de  fals,,  48,  10) ;  but  the  precise  age  ^t  whidi  a  penoa 
becomes  capable  of  dole,  being  fixed  neither  by  nature  nor 
by  statute,  is  by  our  practice  to  be  gathered  by  the  judge,  as 
he  best  can,  from  the  understanding  and  manners  rf  the 
person  accused.  Where  the  guilt  of  a  crime  arises  chiefly 
from  statute,  the  actor,  if  he  is  under  puberty,  can  hardly  be 
found  guilty ;  but  where  nature  itself  points  out  its  defcNrmi- 
ty,  he  may,  if  he  is  proodmus  pahertati,  be  more  easily  pre- 
sumed capable  of  committing  it  Yet  even  in  that  case  he 
will  not  be  punished  pcBTia  ordinaTi€L(h) 

AooeMotieih  or       4.  One  may  be  guilty  of  a  crime,  not  only  by  perpetnt- 

'    iug  it  himself,  but  by  being  accessory  to  a  crime  committed 

^^ '        by  another ;  which  last  is  by  civilians  styled  ope  et  eonmlio 

(1.  50,  §3,  de  furt,y  47,  2),  and,  in  our  law  phrase,  art  and 

part.    A  person  may  be  guilty  art  and  part,  either— (1)  hj 


(/)  The  charges  of  Lord  Justice-Clerk  Hope  in  the  cases  of  OihmtL^ 
H.C.,  Dec.  23, 1844, 2  Broun  355,  and  of  amiih  amfi  CampbeOj  H.G.,  Jan. 
17,  1855,  2  Irv.  1,  and  that  of  Lord  Justice-Clerk  Inglis  in  the  caae  of 
MUnty  H.C.,  Feb.  11,  1863,  4  Irv.  343,  may  be  referred  to  as  containii^ 
most  instructive  statements  of  the  principles  applicable  to  the  plea  d 
insanity  in  criminal  cases.  See  Hume,  i.  37-45  ;  Macdonald,  14-16  ;  20 
&  21  Vict.  c.  71,  §§  87,  88. 

{(j)  Sec  cases  of  William  Braid,  March  12,  1835,  Bell's  Notes  5,  and 
TJiowas  Henderson,  March  13,  1835,  ibid. 

(h)  Children  over  seven  years  of  age  are  held  capable  of  committiug 
crime,  but  probably  up  to  puberty  are  not  liable  to  capital  punishment. 
See  Hume,  i.  34-35. 
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giving  advice  or  counsel  to  commit  the  crime;  or  (2)  by 
giving  warrant  or  mandate  to  commit  it ;  or  (3)  by  actually 
assisting  the  criminal  in  the  execution.     A  bare  advice  does  by  advice ; 
not  seem  by  the  Roman  law  to  have  inferred  guilt  (1.  36,         (12) 
pr.  defitrt.y  47,  2),  contrary  to  the  practice  of  most  other 
nations.     It  is  generally  agreed  by  doctors  that  in  the  more 
atrocious   crimes  the  adviser  is  equally  punishable  with  the 
criminal ;  and  that,  in  the  slighter,  the  circumstances  aris- 
ing from  the   adviser's  lesser    age,  the  jocular  or  careless 
manner  of  giving  advice,  &a,  may  be  received  as  pleas  for 
softening  the  punishment.     One  who  gives  a  mandate  to  "mandate; 
commit  a  crime,  as  he  is  the  first  spring  of  action,  seems         (ii) 
more  guilty  than  the  person  employed  as  the  instrument  in 
executing   it;   yet  the  actor  cannot  excuse  himself  under 
the  pretence  of  orders  which  he  ought  not  to  have  obeyed.(i) 
How  far  the  commands  of  a  superior  may  in  certoin  cases 
either  free  entirely  from  punishment,  or  mitigate  it,  is  ex- 
plained  by  Mackenzie,   Crim.    Treat.,  tit.  "Art  and  Part," 

§  5.  6.0) 

6.  Assistance  may  be  given  to  the  committer  of  a  crime,  or  aniatance. 

not  only  in  the  actual  execution,  but  previous  to  it,  by  fur-  (is) 
nishing  him  with  poison,  arms,  or  the  other  means  of  per- 
petrating it ;  but  if  he  who  thus  assists  had  no  reason  to 
believe  that  these  instruments  were  intended  for  a  criminal 
purpose,  no  guilt  can  be  inferred  against  him.  That  sort  of 
assistance  which  is  not  given  till  after  the  criminal  act,  and 
which  is  commonly  called  abetting,  though  it  be  of  itself 
criminal,  does  not  infer  art  and  part  of  the  principal  crime  ; 
as  if  one  should  favour  the  escape  of  a  criminal,  knowing 
him  to  be  such,  or  conceal  him  from  justice.  But  if,  previ- 
ously to  the  commission  of  the  crime,  one  should  promise 
protection  to  the  criminal,  it  will  involve  both  in  equal 
guilt;  for  nothing  can  be  a  stronger  incitement  to  crimes 


{%)  The  mandant  is  responBible  for  the  natural  or  probable  conse- 
quences of  the  act  done  under  his  orders.  Thus,  if  a  person  instigates  a 
surgeon  to  attempt  to  procure  abortion,  the  instigator  is  guilty.  See 
Beidy  Nov.  11, 1858,  3  Irv.  235.    See  also  1  Hume  280. 

(j)  See  Hume,  i.  47,  and  Alison,  i.  668-675. 
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Orimes 

punished 

capitallj. 


Arbitnuy 
punuhment 
never  extended 
to  death. 


Capital  crimes 
infer  single 
escheat. 


(16) 


Blasphemy. 


(17) 


than  the  assurance  of  being  screened  or  protected  from 
punishment 

6.  Those  crimes  ^that  are  in  their  consequences  most 
hurtful  to  society  are  punished  capitally,  or  by  death ;  othen 
escape  with  a  lesser  punishment,  sometimes  fixed  by  stataie, 
and  sometimes  arbitrary,  i.e,,  left  to  the  discretion  of  the 
judge,  who  may  exercise  his  jurisdiction  either  by  fine,  un- 
prisonment,  or  a  corporal  punishment(X;)  Where  the 
punishment  is  left  by  law  to  the  discretion  of  the  judge,  he 
can  in  no  case  extend  it  to  death ;  for  where  the  law  intends 
to  punish  capitally  it  says  so  in  express  words,  and  leaves  do 
liberty  to  the  judge  to  modify.  But  where  in  any  of  our 
ancient  laws  {Leg.  Burg,,  a  132 ;  1457,  a  77,  &c.)  the  life  of 
the  offender  is  put  in  the  mercy  or  will  of  the  King,  it  is  pio- 
bable  that  the  judge,  in  place  of  pronouncing  sentence  him- 
self, left  it  to  the  Sovereign,  who  inflicted  sometimes  a 
capital,  and  sometimes  a  lesser  punishment  on  the  peison 
guilty,  according  to  his  demerit.  The  single  escheat  of  the 
criminal  falls  on  conviction  in  all  capital  trials^  though  the 
sentence  should  not  express  it ;  for  if  the  bare  non-appear- 
ance in  a  criminal  prosecution  draws  his  forfeiture  after  it 
(ii.  5.  §  26,  27),  much  more  ought  the  being  convicted  of  a 
capital  crime  to  infer  it 

7.  Certain  crimes  are  committed  more  immediately 
against  God  Himself;  others,  against  the  state;  and  a  third 
kind,  against  particular  persons.  The  chief  crime  in  the 
first  class  cognisable  by  temporal  courts  is  blasphemy; 
under  which  may  be  included  atheism.  This  crime  consists 
in  the  denying  or  vilifying  the  Deity  by  speech  or  writing. 
Blasphemers  were  punished  capitally  both  by  the  Jewish 
law  (Lev.  xxiv.  16)  and  by  the  Roman  (Nov.  77).  All  who 
curse  God,  or  any  of  the  Persons  of  the  blessed  Trinity,  are 
by  our  law  (1661,  c.  21)  to  suffer  death,  even  for  a  single 
act;  aud  those  who  deny  Him,  if  they  persist  in  their  denial 
This  Act  is  ratified  by  1695,  c.  11,  which  also  makes  the 
denial   of  a   Providence,   or  of  the   authority    of  the  Holy 


(/j)  Or  penal  servitude  (16  &  17  Vict.  c.  99;  20  &  21  Vict.  c.  3:  27 
&  2H  Vict.  c.  47 ;  see  alpo  32  vS:  33  Viet.  c.  99). 
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Scriptures,  criminal ;  and  punishable  capitally  for  the  third 
oflfence.(Z) 

8.  All  persons  who  used  witchcraft,   sorcery,  or  necro-  Withcmft. 
mancy,  or   pretended   skill   therein,  and   all  consulters   of        (is) 
witches,  were  punished  by  death  (1563,  c.  73).     But  by  Act 

9  Geo.  II.  c.  5,  no  prosecution  can  be  carried  on  for  witch- 
craft or  conjuration ;  and  by  the  same  Act  all  who  under- 
take from  their  skill  in  any  occult  science  to  tell  fortimes,  Telling 
or  discover  stolen  goods,  are  to  suffer  imprisonment  for  a  °      ^ 
year,  stand  in  the  pillory  four  times  in  that  year,(m)  and  find 
surety  for  their  future  good  behaviour. 

9.  Some  crimes  against  the  state  are  levelled  directly  Treason, 
against  the  supreme  power,  and  strike  at  the  constitution       (19-27) 
itself;  others  discover  such  a  contempt  of  law  as  tends  to 

baiSe  authority,  or  slacken  the  reins  of  government     Trea-  by  the  law  of 

.     ..••,!.        •  t  '  1    •       •        1  •.  Scotland. 

son,  crimen  majestatts,  is  that  crime  which  is  aimed  against 
the  majesty  of  the  state;  and  can  be  committed  only  by 
those  who  are  subjects  of  that  state  either  by  birth  or  resi- 
dence. It  was  high  treason  by  the  law  of  Scotland  to  in- 
tend the  King  s  death,  to  lay  any  restraint  upon  his  person, 
or  to  entice  any  foreign  power  to  invade  his  dominions 
(1662,  c.  2),  and  to  rise  in  arms,  maintain  forts,  or  make 
treaties  with  foreign  states  without  his  authority  (1661,  c.  5). 
Certain  facts,  though  not  in  their  nature  treasonable,  were  statutory 
declared  by  statute  to  be  punishable  as  treason — viz.,  theft 
by  landed  men  (1587,  c  50);  murder  under  trust  (ibid, 
c.  51);  wilfully  setting  fire  to  ooal-heughs  (1592,  c.  146), 
or  to  houses  or  corns  (1528,  c.  8) ;  and  assassination  (1681, 
c.  15).  Treason  was  punished  by  death,  and  by  the  forfeiture 
to  the  King  of  the  traitor  s  estate,  both  real  and  personal. 
But  this  forfeiture  did  not  cut  off  the  right  of  the  creditors, 
tacksmen,  superiors,  vassals,  heirs  of  entail,  or  widows,  of 


(Q  Though  the  statutes  mentioned  in  the  text  have  been  repealed, 
blaiq>hemy  is  still  an  offence,  its  punishment  being  imprisonment  or  fine, 
or  both,  at  the  discretion  of  the  Court  (6  Geo.  IV.  c  47,  as  amended  by 
7  WilL  IV.  &  1  Vict  c.  5  ;  see  Paterson,  Nov.  8,  1843, 1  Broun  629 ; 
Rohimany  July  24,  and  Nov.  4,  1843, 1  Broun  690,  643). 

(m)  The  punishment  of  the  pillory  was  abolished  by  7  Will.  IV.  & 
1  Vict  c.  23. 


652  OF  CRIMES.  [r  IV. 

the  forfeiting  persons  (1690,  c.  33).  Treason  might  by  our 
law  have  been  tried  after  the  death  of  the  traitor,  and  soi- 
tence  condemnatory  upon  such  trial  carried  the  estate  to  the 
Crown  (1540,  c.  69) ;  which  was  indeed  agreeable  to  the 
ju8  novuvi  of  the  Romans  (I.  8.  pi\  C,  ad  leg,  Jul.  Maj.,  9,8) ; 
but  contrary  to  the  rules  of  law  and  the  dictates  of  ho- 
manity. 
EugiiBhUwBof  10.  Soon  after  the  Union  of  the  two  kingdoms^  in  1707, 
oimT"  ^^^  *'^®  l^^s  ^f  treason  then  in  force  in  England  were  made  oun 
by  7  Anne,  c.  21,  both  with  regard  to  the  £eu^s  constitntii^ 
that  crime,  to  the  forms  of  trial,  the  corruption  of  blood,  and 
all  the  penalties  and  forfeitures  consequent  on  it.  By  tbls 
Act  the  facts  that  inferred  statutory  treason  by  our  former 
law  are  declared  simply  capital  crimes. 
Troaaon  what,  11.  It  is  high  treason,  by  25  Edw.  III.  st.  5,  c.  2,  to 
tin«iiaiuL^*  ^  imagine  the  death  of  the  King,  Queen,  Consort,  or  of  the 
heir-apparent  of  the  Crown ;  to  levy  war  against  the  King, 
or  adhere  to  his  enemies ;  to  counterfeit  the  King's  eoin,  or 
his  Great  or  Privy  Seal ;  to  kill  the  chancellor,  treasurer,  or 
any  of  the  twelve  judges  of  England,  while  they  are  doing 
their  offices ;  which  last  article  is  by  the  forenamed  Act  7 
Anne  applied  to  Scotland  in  the  case  of  slaying  any  judge 
of  the  Session  or  of  Justiciary  sitting  in  judgment.  Those 
who  wash,  clip,  or  lighten  the  proper  money  of  the  realm 
(5  Eliz.  c.  11;  18  Eliz.  c.  \)\{n)  who  advisedly  affirm  hy 
writing  or  printing  that  the  Pretender  has  any  right  to  the 
Crown,  or  that  the  King  and  Parliament  cannot  limit  the 
succession  to  it  (6  Anne,  c.  7),  or  who  hold  correspond^oe 


(n)  These  statutes  are  repealed  by  2  Will.  IV.  c.  34 ;  and  the  law  (A 
the  subject  of  offences  against  tlie  currency,  which  are  no  longer  ci^ital, 
is  consolidated  in  the  statute  24  &  25  Vict.  c.  99.  The  statute  strikes  at 
making,  buying,  selling,  possessing,  tendering,  uttering,  importing,  and 

exporting  false  coin,  either  Bntisli  or  foreign,  knowingly,  or  with  intent 
to  represent  it  as  genuine,  or  as  of  more  than  its  true  value.  The  descrip- 
tion of  the  various  act^  which  are  held  to  be  criminal,  as  having  some  of 
these  objects  in  view,  are  extremely  minut<?,  and  the  statute  is  referretl  t«' 
for  them,  and  for  the  statutory  penalties  attached  to  them,  varying  fnun 
a  few  months'  imprisonment  to  fourteen  years'  penal  si'rvitu<Ie.  SdiiK-  <>f 
the  periods  are  varied  by  :^7  *!s:  -S  WcX.  ••.   \1. 
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with  the  Pretender,  or  any  person  employed  by  him  (13  Gul. 
III.  c.  3),  are  also  guilty  of  trea8on.(o). 

12.  The  forms  of  proceeding  in  the  trial  of  treason,  Forms  of  pro- 
whether  against  peers  or  commoners,  are  set  forth  in  a  small  treMon. 
treatise,  published  by  order  of  the  House  of  Lords  in  1709, 
conjoined  to  a  collection  of  statutes  concerning  treason.(2>) 
By  the  conviction  upon  this  trial,  the  whole  estate  of  the  Pain*  of 
traitor  forfeits  to  the  Crown.  His  blood  is  also  corrupted ;  so 
that  on  the  death  of  an  ancestor  he  cannot  inherit ;  and  the 
estate  which  he  cannot  take  falls  to  the  immediate  superior  as 
escheat  ob  defectum  hcei^edis,  without  distinguishing  whether 
the  lands  hold  of  the  Crown  or  of  a  subject  (Coke,  1  Inst, 
vol.  i.  lib.  1,  c.  1,  §  4 ;  Hale,  Plac.  Coron.  vol.  i.  c.  27).  By  the 
aforesaid  Act,  7  Anne,  c.  21,  it  is  provided  that  no  attainder 
for  treason  shall,  after  the  Pretender's  death,  hurt  the  right 
of  any  person  other  than  that  of  the  offender  during  his 
natural  life ;  but  this  provision  is  by  a  posterior  Act,  17  Geo. 
II.  c  39,  not  to  take  place  as  long  as  any  of  the  sons  of  the 


(o)  As  to  treiison,  sec  Hume,  hb\2et  stq,;  Mocd.,  2nd  ed.,  220  tt  seq.  The 
latter  statutes  on  the  subject  are  36  Geo.  III.  c.  7,  and  57  Geo.  III.  c  6, 
practically  superseded  by  11  Vict.  c.  12.  The  difficulty  of  dealing  with  Treaflon- 
offences  bordering  on  treason  and  on  sedition  led  to  the  creation  (in  1848,  '®^<>ny. 
by  the  last  mentioned  Act)  of  a  new  statutory  offence  called  treason- 
felony,  under  which  even  offences  which  might  be  charged  as  treason 
may  be  tried.  This  statute  I'eudcrs  liable  to  imprisonment  not  exceed- 
ing two  years,  or  to  penal  servitude  for  periods  from  seven  to  fourteen 
years,  any  one  who  may  compass,  imagine,  invent,  devise,  or  intend,  to 
depose  the  Queen,  her  heirs,  or  successors  from  the  Crown  of  the  United 
Kingdom  or  of  any  other  of  her  dominions,  or  levy  war  against  them 
within  the  Kingdom ;  or  to  compel  them  to  change  their  measures  or 
counsels,  or  force  or  intimidate  both  or  either  of  the  Houses  of  Parlia- 
ment ;  or  move  or  stir  any  foreigner  to  invade  any  of  the  domains  of  the 
Crown,  and  who  shall  express  or  declare  such  compassings,  &c.,  by  pub- 
lishing any  printing  or  writing,  or  by  open  speaking,  or  by  any  overt  act 
or  deed.  £y  5  &  6  Vict.  c.  51,  the  using  weapons  against  or  near  the 
Sovereign,  with  intent  to  injure  or  alarm,  or  in  breach  of  the  peace,  or 
having  them  near  him  with  intent  to  injure  or  alarm,  is  constituted  an 
offence  punishable  by  transportation  (now  penal  servitude)  for  seven 
years,  or  imprisonment. 

(p)  They  are  also  to  be  found  in  Lothian's  Forms  of  Process  before 
the  Criminal  Courts  of  Scotland. 
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Acta  saving  the 
rights  of  OTedi- 
tors,  &c., 
repealed. 


Misprision  of 
treason. 

(28) 


Sedition, 

(29) 

verbal,  or 
leasing- 
making ; 


Pretender  shall  be  alive.(9)  It  was  for  some  time  doabted 
whether  the  Act  1690,  c.  33,  saving  the  rights  of  crediton; 
&c,  was  repealed  by  the  Act  7  Anne,  subjecting  tiaitan 
tried  in  Scotland  to  the  pains  and  forfeitures  of  the  En^ish 
law;  since  the  excluding  of  creditors  is  not  properly  a 
penalty  on  the  traitor,  and  our  private  rights  are  by  airi 
Union,  c.  18,  declared  unalterable,  except  for  the  evident 
utility  of  the  subject,  which  article  might  seem  to  require 
an  express  repeal  of  so  beneficial  a  statute.  (See  £Euiher, 
Report  of  Commissioners  of  Inquiry,  1719,  pp.  15,  21,  23,  &c) 
But  it  now  seems  to  be  an  agreed  point  that  the  rights  even 
of  third  parties,  in  the  case  of  forfeiture  on  treason,  must  be 
determined  by  the  law  of  England. 

13.  Misprision  of  treason,  from  7neprend/re,  is  the  over- 
looking or  concealing  of  treason.  It  is  inferred  by  one's  bare 
knowledge  of  the  crime,  and  not  discovering  it  to  a  magis- 
trate or  other  person  entitled  by  his  office  to  take  examina- 
tions, though  he  should  not  in  the  least  degree  assent  to  it 
The  foresaid  Act,  7  Anne,  makes  the  English  law  of  misprision 
ours.  Its  punishment  is  by  the  law  of  England  perpetual 
imprisonment,  together  with  the  forfeiture  of  the  offenders 
moveables,  and  of  the  profits  of  his  heritable  estate  during 
his  life  (Hale,  Plaa  Coron.,  voL  i  c.  28);  that  is,  in  the  style 
of  our  law,  his  single  and  liferent  escheat. 

14.  The  crime  of  sedition  consists  in  the  raising  commo- 
tions or  disturbances  in  the  state.  It  is  either  verbal  or 
real.(r)    Verbal  sedition,  or  leasing-making,  i3  inferred  from 

(q)  But  see  39  Geo.  III.  c.  93. 

(r)  Hume  (i.  553)  describes  sedition  as  comprehending  "all  those 
practices,  whether  by  deed,  word,  or  writing,  or  of  whatsoever  kind, 
which  are  suited  and  intended  to  disturb  the  tranquillity  of  the  State, 
for  the  purpose  of  producing  public  trouble  or  commotion,  and  moving 
His  Majesty's  subjects  to  the  dislike,  resistance,  or  subversion  of  the 
establislied  Ooveniment  and  law,  or  settled  frame  and  order  of  things  ;  ^ 
and  points  out  that  Mr.  Erskine's  account  of  the  crime  is  somewhat  con- 
fused and  inaccumte.  The  chief  collections  lie  makes  are  as  follows  :— 
(1.)  Leasinj^'- making  is  the  speaking  e\il  of  the  sovereign  pers<^>nally, 
and  is  distinguisliable  from  sedition,  inasmucli  as  it  does  not  nece^ssarily 
originate  in  a  purpose  of  unsettling  the  State,  but  may  proceed  from 
private  malioc  or  splei'u  ;  (2.)  Actual  tumult  or  violence  is  not  re(piireti 
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the  uttering  of  words  teuding  to  create  discord  betweeu  the 
King  and  his  people.  It  was  formerly  punished  by  death 
and  the  forfeiture  of  goods  (1424,  c.  43 ;  1540,  c.  83) ;  but 
now,  either  by  imprisonment,  fine,  or  banishment,  at  the 
discretion  of  the  judge  (1703,  c.  4).  Real  sedition  is  gener-  real. 
ally  committed  by  convocating  together  any  considerable 
number  of  people,  without  lawful  authority,  under  the  pre- 
tence of  redressing  some  public  grievance,  to  the  disturbing 
of  the  public  peace.  Those  who  are  convicted  of  this  crime 
are  punished  by  the  confiscation  of  their  goods ;  and  their 
lives  are  to  be  at  the  King's  will  (1457,  c.  77).(«)  For  pre-  Riot- Act 
venting  rebellious  riots  and  tumults  it  is  enacted  (1  Geo.  I. 
St.  2,  c.  5),  that  if  any  persons,  to  the  number  of  twelve,  shall 
assemble,  and  being  required  by  a  magistrate  or  constable  to 
disperse,  shall  nevertheless  continue  together  for  an  hour 
after  such  command,  the  persons  disobeying  shall  suffer 
death  and  the  confiscation  of  moveables.(Q 

16.  Judges  who  wilfully,  or  through  corruption,  use  their  Corruption  in 
authority  as  a  cover  to  injustice  or  oppression,  are  punished 
with  the  loss  of  honour,  fame,  and  dignity  (1540,  c.  104).         ^^^ 
Under  this  head  may  be  classed  theftbote  (from  bote,  com-  Theftbotc. 
pensation),  which  is  the  taking  a  consideration  in  money  or 
goods  from  a  thief  to  exempt  him  from  punishment  or  con- 
nive at  his  escape  from  justice.    A  sheri£f  or  other  judge 
guilty  of  this  crime  forfeits  his  life  and  goods  (1436,  c.  137). 

to  support  an  indictment  for  sedition,  it  being  enough  if  the  conduct  of 
the  accused  be  calculated  to  produce  a  state  of  things  which  may  natur- 
ally issue  in  public  trouble  and  commotion  (see  also  John  OrarU  dt  Oihen, 
Nov.  7,  1848,  Shaw's  Rep.  17  ;  Macdonald's  Crim.  Law,  2nd  ed.,  229). 

(<)  Leasing-making  and  sedition  are  now  punished  by  imprisonment 
or  fine,  or  both,  at  the  discretion  of  the  Court  (6  Qeo.  IV.  c  47,  as 
amended  by  7  Will  IV.  &  1  Vict.  c.  5). 

(<)  Now  penal  servitude  or  imprisonment  (7  Will.  IV.  &  1  Vict  c. 
91,  as  amended  by  the  Penal  Servitude  Acts,  20  &  21  Vict  c.  3,  and  27 
&  28  Vict.  c.  47).  It  is  not  necessary  to  guilt  of  the  crime  of  mobbing  Mobbing  and 
or  rioting  that  the  Act  sliall  have  been  read.  All  are  guilty  who  take  riottng. 
part  in  any  concourse  of  people  combining  and  acting  for  an  illegal 
purpose  (whether  premeditated  or  taken  up  at  the  moment)  so  as  to 
alarm  the  lieges  or  disturb  the  public  peace  (see  also  Macdonald,  2nd 
ed.,  180). 
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And   by  a  posterior  statute  (1515,  a    2),  even  a  private 
person  who  takes  thefbbote  suffers  as  the  principal  tbie£ 
Bu^  of        The  buying  of  disputed  claims,  concerning  which  there  is 
c  aims.  ^  pending  process,  by  any  judge  or  member  either  of  the 

Session  or  of  an  inferior  court,  is  punished  by  the  Ices  of  the 
delinquent's  office,  and  all  the  privileges  thereto  belongii^ 
(1594,  c.  216). 
Deforcement.         16.  Deforcement  is  the  opposition  given   or  resistance 
(32,33)      made  to  messengers  or  other  officers,  while  they  axe  em- 
Sofwion  oompe- ployed  in  executing  the  law.(u)    The  Court  of  Session  u 
^"**^**-        competent  to  this  crime  (1581,  c.  118);  and  by  the  last 
statute  relating  to  it  (1592,  c.  150),  it  is  made  punishable 
with  the  confiscation  of  moveables,  the  one  half  to  the  King 
and  the  other  to  the  creditor  at  whose  suit  the  diligence  was 
used.(t;)     Where  the  deforcement  is  brought  only  ad  dvUem 
effectum,  for  recovering  the  debt  and  damages,  the  statute  is 
amply  interpreted;   and  consequently  process  will  be  sus- 
tained if  the  messenger  should  be  any  how  hindered  in  tbe 
execution  of  the  diligence,  though  without  the  effusion  of 
(84)         blood ;  but  in  a  criminal  trial,  where  the  conclusion  is  penal, 
effusion  of  blood  must  be  libelled,  in  terms  of  the  Act  1592.(2) 
Thus  also,  although  the  words  of  the  Act  are  levelled  only 
against  the  debtor,  or  person  commanded  by  him,  practice 
has  extended  it,  in  a  dvU  action,  against  those  who  interpose 
to  save  their  friend  from  diligence  without  being  desired  by 
the  debtor. 
Deforcement  17.  Deforcement  of  the  officers  of  the  customs,  by  persons 

the**rev^ue.  ^  ^^®  number  of  eight  or  upwards,  was  punished  by  trans- 
portation to  America  for  a  term  of  years  not  exceeding  seven ; 
6  (Jeo.  I.  c.  21,  §  34.  But  now,  by  19  Geo.  II.  c.  34,  armed 
persons,  to  the  number  of  three  or  more,  assisting  in  the  ill^al 
running,  landing,  and  exporting,  of  prohibited  or  uncustomed 
goods,  or  any  who  shall  resist,  wound,  or  maim,  any  officer  of 


(35) 


(n)  To  constitute  this  crime  the  resistance  must  have  been  successful 
(i')  In  modern  times  the  punisliment  is  usually  limiteil  to  imprix)!!- 
ment. 

(,r)  Hume  (i,  394).  "Ni)  such  narrow,  and  indeetl  pemiciou>,  con- 
struction of  the  law  has  ever  heen  received  into  practice''  (>iee  also 
Macd.,  2nd  e.l.,  iMo,  ^If)). 
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the  revenue  in  the  execution  of  his  office,  shall  suffer  death 
and  the  confiscation  of  moveables.(^) 

18.  Breach  of  arrestment  (iii  6,  6)  is  a  crime  of  the  same  Breach  of 
nature  vdth  deforcement,  as  it  imports  a  contempt  of  the  law 

and  of  our  judges ;  and  it  is  subjected  to  the  pains  inflicted        ^^^ 
on  deforcement  by  158.1,  c.  118 — ^viz.,  an  arbitrary  corporal 
punishment  and  the  escheat  of  moveables ;  with  a  preference 
to  the  creditor  for  his  debt,  and  for  such  further  sum  as  shall 
be  modified  to  him  by  the  judge.     Under  this  head  of  crimes  ForestaUing  of 
against  good  government  and  police  may  be  reckoned  the 
forestalling  of  markets — that  is,  the  buying  of  goods  intended     ^'^  ^^ 
for  a  public  market  before  they  are  carried  there — which  for 
the  third  criminal  act  infers  the  escheat  of  moveables  (1592, 
c.  148)  \{z)  slaying  salmon  in  forbidden  time  (1503,  c.  72)  ;(a) 
offences  against  the  acts  for  preserving  the  game  (iL  1,  §  6) ;  offenous 
destroying  plough-graith  in  time  of  tillage,  and  slaying  or  JJ^pi^^t- 
houghing  horses  or  cows  in  time  of  harvest  (1587,  c  82),  ^nd  ^^*  ^^' 
destroying  or  spoiling  growing  timber  (1698,  c.  16 ;  1  Geo.  I. 
St.  2,  c.  48). 

19.  Crimes  against  particular  persons  may  be  direct^  Murder, 
either  against  life,  limb,  liberty,  chastity,  goods  or  reputation.       (4(M5) 
Murder  is  the  wilful  taking  away  of  a  person's  life  without  a 
necessary  cause.      The   distinction   which  obtained   in  our 
ancient  law  between  slaughter  premeditated,  or  upon  fore- 
thought felony,  and  that  which  was  committed  on  a  sudden  ty 

or  chaud  mella,  indulging  to  the  last  the  privilege  of  girth 
and  sanctuary  (St.  Rob.  II.  c.  9 ;  1555,  c.  31),  was  taken  off 
by  1661,  c.  22  (copied  after  1649,  c.  19),  which  supposes 
homicide  to  be  a  capital  crime,  without  any  such  distinction. 


(y)  The  laws  as  to  smuggling  are  now  consolidated  by  39  &  40  Vict, 
c.  36,  and  the  punishment  of  death  is  abolished.  By  §§  187,  188  a  fine 
is  imposed  on  persons  assaulting  or  obstructing  a  I'evenue  officer  in  dis- 
chai^ge  of  liis  duty.  By  §  189,  smugglers  when  armed  or  disguised  are 
liable  to  three  years'  imprisonment ;  and  by  §  193,  persons  shooting  at 
or  wounding  revenue  officers,  may  be  sentenced  to  five  years'  penal 
servitude. 

(x)  The  statutes  against  forestallers  are  in  desuetude. 

(a)  The  penalties  for  taking  salmon  in  close  time  are  now  provided 
for  by  31  &  32  Vict.  c.  123,  §  19-24. 


658 


OFCROIESt 


[&IT. 


I/6iiimibcB>* 
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(50) 
MatiktioiL 


S^-mnrder. 
(4e) 


Casual  homicide,  where  the  actor  is  in  some  degiee  blaiBedde, 
and  homicide  in  self-defence,  iHiere  the  just  bonndB  of  de- 
fence have  been  exceeded,  are  panished  arbitnrily  bgr  Udi 
Act;  bat  the  slaoghter  c(  night-thieves^  hoane-lveaken^ 
assistants  in  masterfol  depredaticms,  or  rebels  denoinioed  far 
capital  crimes,  may  be  oonmiitted  with  impunity^)  Hie 
crime  of  dememlnration,  or  the  catting  off  of  a  member,  is 
joined  with  that  of  murder  in  1491,  c  28 ;  bat  in  pnclioe  ill 
punishment  has  been  restricted  to  the  esdieat  of  moveabki, 
and  an  assythment  or  indemnification  to  the  party,  llalab- 
tion,  or  the  disabling  of  a  member,  is  panished  at  the  discre- 
tion of  the  judge  ;  see  Pitmedden  (m  Demembratimi,  p.  65J(e) 
20.  Self-murder  is  as  highly  criminal  as  the  killing  oar 
neighbour ;  and  for  this  reason  our  law  has,  contraiy  to  the 
rule  crvmina  morte  extinguuntur,  allowed  a  jMnoof  of  the 


Att(')n]>tR  to 
niur«l<T,  <liK- 
fiffure,  Ace. 


(6)  ^  Homicide,  the  taking  away  of  the  life  of  a  hmnaii  bein^  when 
it  amonnte  to  a  crime,  is  of  two  kinds :  CvlptMe  kamieiit  and  wnurim. 
Opposed  to  these  are  casual  and  judiJUMe  hamicidt,  which,  as  innoeat 
acts,  do  not  infer  punishment.  In  ea$wd  homicide  the  death  has  bees 
the  result  of  pure  misadventore  or  accident ;  and  in  judifiahU  komdit 
it  has  been  an  intentional  hut  legitimate  act.  In  aUpabU  kcmneidtf  on 
the  other  hand,  it  has  been  caused  by  bhuneable  condnet^  under  diciiBi- 
stances  falling  short  of  the  guilt  of  fnurder,  to  which  malice  afoaeyioaght, 
or  such  extreme  recklessness  as  the  law  holds  to  iii4>ly  such  mahoe, 
is  essentiaL" — Moir.  Culpahle  homicide  may  foe  either  voluntaiy  or 
involuntary.  It  is  voluntary  when  the  killing  is  intentional  thon^  the 
circumstances  are  such  as  to  imply  neither  murder  on  the  one  hand  nor 
justifiable  homicide  on  the  other ;  it  is  involuntary  when  death  resolti 
cither  from  the  performance  of  an  unlawful  act  or  from  want  <^  doe 
caution  and  circumspection  in  the  performance  of  a  lawful  act  Eveij 
charge  of  murder  is  held  to  include  a  charge  of  culpable  homicide,  and 
the  jury  may,  if  they  please,  find  the  panel  guilty  of  the  lesser  crime 
only.  The  punishment  of  culpable  homicide  ranges  from  a  merely 
nominal  penalty  to  penal  servitude  for  life,  according  to  the  circomstanoeB 
of  the  case. 

(c)  Dememhration  and  inutilation  are  now  usually  prosecuted  a? 
a^'j,'nvvatod  assaults. 

A  varioty  of  attempts— to  shoot,  poison,  drown,  stul>,  cut,  to  ilisfigurt- 
or  do  grievous  Ijodily  harm  by  throwing  acids,  Sec. — are  dealt  with  l\v 
10  Cxeo.  IV.  c.  38,  and  made  capital,  but  sentence  of  death  can  only  K- 
jironounced  when*,  if  death  ha<l  fcdlowcd  the  acts  done,  they  would  haw 
amounted  to  miinUr. 


T.  IV.]  OF  CHIMES.  659 

crime  after  the  offender's  death,  that  his  single  escheat  might 
fall  to  the  King  or  his  donatary.  To  this  end  an  action  must 
be  brought,  not  before  the  justiciary,  but  the  session,  because 
it  is  only  intended  ad  dvU&ni  effectum,  for  proving  and  de- 
claring the  self-murder ;  and  the  next-of-kin  to  the  deceased 
must  be  made  a  party  to  it.{d) 

21.  The  punishment  of  parricide,  or  of  the  murder  of  a  pjuricide. 
parent,  is  not  confined  by  our  law  to  the  criminal  himsel£  (47) 
All  his  posterity  in  the  right  line  are  declared  incapable  of 
inheriting;  and  the  succession  devolves  on  the  next  col- 
lateral heir  (1594,  c.  220).  Even  the  cursing  or  beating  of  a 
parent  infers  death,  if  the  person  guilty  be  above  sixteen 
years,  and  an  arbitrary  punishment  if  he  be  under  it  (1661, 

c.  20).(6)     A  presumptive  or  statutory  murder  is  constituted  Murder  of 
by  1690,  c.  21,  by  which  any  woman  who  shall  conceal  her  *^''*^**' 
pregnancy  during  its  whole  course,  and  shall  not  call  for  or        ^^) 
make  use  of  help  in  the  birth,  is  to  be  reputed  the  murderer, 
if  the  child  be  dead  or  amissing.     This  Act  was  intended  to 
discourage  the  unnatural  practice,  which  yet  continues  too 
frequent,  of  women  making  away  with  their  children  begotten 
in  fornication,  to  avoid  church  censures.(/) 

22.  Duelling,  beUum  inter  duos,  is  the  crime  of  fighting  DueUing. 
in  single  combat,  on  previous  challenges  given  and  received.        ,^x 
The  single  combat  was  authorised  by  the  Gothic  polity,  as  a 
method  of  determining  both  civil  and  criminal  questions; 

but  fighting  in  a  duel  without  license  from  the  King  is  by 
1600,  c.  12,  made  punishable  by  death.  This  Act  is  ratified 
by  1696,  c.  35,  which  also  enacts  that  whatever  person, 
principal  or  second,  shall  give  a  challenge  to  fight  a  duel,  or 
shall  accept  a  challenge,  or  otherwise  engage  therein,  shall  be 


(d)  Such  actions  are  now  unknown.    An  attempt  to  commit  suicide 
is  now  usually  dealt  with  as  a  police  offence. 

(e)  The  pains  of  law  are  always  restricted  to  an  arbitrary  punishment 
(/)  The  Act  1690,  c.  21,  is  repealed  by  49  Geo.  III.  c  14,  which 

enacts,  that  "  if  any  woman  shall  conceal  her  being  with  child  during 
the  whole  period  of  her  pregnancy,  and  shall  not  call  for  and  make  use 
of  help  or  assistance  in  the  birth,  and  if  the  child  be  found  dead  or 
be  amissing,"  she  shall  be  imprisoned  for  a  period  not  exceeding  two 
years. 


(37) 
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punished  by  baiiishment  and  escheat  of  moveables^  though  no 
actual  fighting  should  eiis}xe,{g) 

Hftinisuckci:.  23.  Haimsucken  (from  haim,  home,  and  socken,  to  sedc 

or  pursue),  is  the  assaulting  or  beating  of  a  person  in  his 
own  house.  The  punishment  of  this  crime  is  nowhere  de- 
fined, except  in  the  Books  of  the  Majesty,  which  make  it 
the  same  as  that  of  a  rape  (L  4,  c.  9,  10) ;  and  it  is,  like 
rape,  capital  by  our  practice  (Mack.  Cr.  Tr.  tit  Haimsucken). 
The  assault  must  be  made  in  the  proper  house  of  the  peracw 
assaulted,  where  he  lies  and  rises  daily  and  nightly  (i&td 
L  1,  a  9,  §  1) ;  so  that  neither  a  public  house,  nor  a  private 
where  one  is  only  transiently,  fall  within  the  law.(&) 

Battery  pen.  24  Any  party  to  a  law-suit  who  shall  slay,  woimd,  or 

otherwise  invade  his  adversary  at  any  period  of  time  between 
executing  the  summons  and  the  complete  execution  of  the 
decree,  or  shall  be  accessory  to  such  invasion,  shall  lose  his 
cause  (1584,  c.  138 ;  1594,  c.  219).  As  these  Acts  direct  that 
proof  shall  be  previously  taken  of  the  invasion  by  the  justice 
or  other  competent  judge,  the  Court  of  Session  sustain  them- 
selves judges,  because  they  are  truly  competent  to  all  causes 
where  the  conclusion  is  merely  civil.  The  sentence  pro- 
nounced on  this  trial  against  him  who  has  committed  the 
battery  is  by  the  Act  declared  not  subject  to  reduction,  either 
on  the  head  of  minority  or  any  other  ground  whatever.  And 
if  the  person  prosecuted  for  this  crime  shall  be  denounced  for 
not  appearing,  his  liferent,  as  well  as  single  escheat,  £gJ1s  upon 
the  denunciation.(i) 

(g)  The  statutes  1600,  c.  12,  and  1696,  c.  35,  are  repealed  by  59  Qeo. 
III.  c  70.  In  strict  law,  killing  in  a  duel  is  murder  to  all  the  paitieB 
concerned,  although  the  person  killed  was  the  challenger;  bat  in 
modem  practice,  juries  have  declined  to  convict  where  no  unfair  ad- 
vantage has  been  taken  (Hume,  L  232,  note  2).  Challenging  a  person 
to  fight  a  duel,  and  duelling  itself,  where  death  does  not  ensue,  are 
punishable  as  breaches  of  the  peace  (James  B,  Bums  and  Others^  H.C. 
Jjin.  6,  1842,  1  Broun  1). 

(h)  As  to  HainisiU'kcii,  .see  lliiiue,  i.  312  ct  .stf/.y  Mactl.,  2nd  ed.,  UU 
cl  scq.  The  essence  of  the  crime  consists  in  entering  the  honse  for  tlio 
l>urpose  and  with  the  design  of  conunitting  the  iVi^sault.  In  modem 
l)racticc  the  pains  of  law  are  always  restricted. 

(/')  The  statutes  rel'erri'd  to  having  hccn  repoah^l  In*  7  Geo.  IV.  r.  V.\ 
the  crime  of  battery  ^uml  nl(  lilc  is  n<'  h)Hger  kn<»wn  to  tlie  law. 
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25.  The  crime  of  wrongous  imprisoDment  is  described  Wrongous 
(1701,  c.  6).     It  is  inferred  by  granting  warrants  of  commit-  ^"'i*'^^*""®"  • 
ment  in  order  to  trial,  proceeding  on  informations  not  sub-         ^^^^ 
scribed,  or  without  expressing  the  cause  of  commitment ;  by 
receiving  or  detaining  prisoners  on  such  warrants ;  by  refus- 
ing to  a  prisoner  a  copy  of  the  warrant  of  commitment ;  by 
detaining  him  in  close  confinement  above  eight  days  after 

his  commitment;  by  not  releasing  him  on  bail,  where  the 
crime  is  bailable;  and  by  transporting  persons  out  of  the 
kingdom  without  either  their  own  consent  or  a  lawful  sen- 
tence (see  below,  §  48).  The  persons  guilty  of  wrongous 
imprisonment  are  punished  by  a  pecuniary  mulct,  from  £6000 
down  to  £400  Scots,  according  to  the  rank  of  the  person  de- 
tained; and  the  judge  or  other  person  acting  contrary  to  the 
directions  of  the  Act  is,  over  and  above,  subjected  to  pay  to 
the  person  detained  a  certain  sum  per  diem  proportioned  to 
his  rank,  and  is  declared  incapable  of  public  trust.  All  these 
penalties  may  be  insisted  for  by  a  summary  action  before  the 
Session,  and  are  subject  to  no  modification.  Private  persons 
may  be  guilty  of  this  crime  (Pateraon  v.  Aiideraon,  Dec.  14, 
1736,  M.  17,069).  (j) 

26.  Adultery  is  the  crime  by  which  the  marriage-bed  is  Adultery, 
polluted.    This  crime  could,  neither  by  the  Koman  law  (1.  6,  ^^*** 

§  1,  ocZ  leg.,  Jul.  de  adult,  48,  5)  nor  the  Jewish  (Lev.  xx.  10 ;        (^2) 
Deut.  xxii.  22)  be  committed  but  where  the  guilty  woman 
was  the  wife  of  another.     By  ours  it  is  adultery  if  either  the 
man  or  woman  be  married.     We  distinguish  between  simple  Notour 
adultery  and  that  which  is  notorious  or  manifest.     Open  and  **^"  ^^' 
manifest  adulterers,  who  continue  incorrigible,  notwithstand-         ^^"^^^ 
ing  the  censure  of  the  Church,  were  punished  (1551,  c.  20) 
by  the  escheat  of  moveables ;  but  soon  thereafter  (by  1563, 
c.  74)  the  punishment  of  notorious  and  manifest  adultery 
was  made  capital.     This  crime  is  distinguished  by  one  or 
other  of  the  following  characters :  where  there  is  issue  pro- 
created between  the  two  adulterers ;  or  where  they  keep 
bed  and  company  together  notoriously ;  or  where  they  give 

( j)  Wrongous  imprisonment  gives  rise  to  an  action  of  damages  in  the 
Civil  Court,  directed,  according  to  circumstances,  against  officers  of  the 
law  or  private  parties. 
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scaDdal  to  the  Charch,  and  are,  upon  tbeir  obstinate  refut- 
ing to  listen  to  their  admonitions,  excommunicated  (1581, 
c.  105),  The  punishment  of  simple  adultery-,  not  beii^ 
defined  by  statute,  is  left  to  the  discretion  of  the  judge; 
but  custom  has  made  the  falling  of  the  single  escheat  one  of 
its  penalties  {Baird  v.  Baird,  Jan.  9,  1662,  M.  12,630).(A) 

27.  Bigamy  is  a  person's  entering  into  the  engagements 
of  a  second  marriage  in  violation  of  a  former  marriage  vov 
still  Bubsisting.(2)  Bigamy  on  the  part  of  the  man  has  been 
tolerated  in  many  states  before  the  eatablishment  of  Chiisti' 
anity,  even  by  the  Jews  themselves ;  but  it  is  prohibited  by 
the  precepts  of  the  Gospel,  and  it  is  punished  by  our  law, 
whether  on  the  part  of  the  man  or  of  the  woman,  or  boti. 
with  the  pains  of  perjury  (1551,  c.  19).(m) 

28.  Incest  is  committffd  by  persona  who  stand  within 
the  degrees  of  kiudred  forbidden  in  Lev.  xviii.,  and  it  is  pun- 
ished capitally  by  1567,  c.  14.  The  same  degrees  are  prohi- 
bited in  affinity  as  in  consanguinity  (Lev.  xviiL  14  rf  aeq.). 
As  this  crime  is  repugnant  to  nature  itself,  it  is  an  ill-founded 
opinion  that  incest  cannot  be  committed  but  between  per- 
sons bom  in  lawful  marriage,  for  in  questions  of  the  law  of 
nature  all  children,  whether  lawful  or  natural,  stand  on  An 
equal  footing  {Givilis  raiio  dmlia  jura  corr^wmpeit  potal, 
non  vera  ■naturalia).{n)  It  is  difficult  indeed  to  bring  a 
legal  proof  of  a  relation  merely  natural  on  the  side  of  the 
father;  but  the  mother  may  be  oertfunly  known  without 
marriage, 

29.  There  is  no  explicit  statute  making  rape,  or  the 
ravishing  of  a  woman,  capital ;  but  it  is  plainly  supposed  i& 
Act  1612,  c.  4,  by  which  the  raviaher  is  exempted  from  the 
pains  of  death  only  in  the  case  of  the  wonmn's  subsequent 
consent,  or  her  declaration  that  she  went  off  with  him  of  her 


(i)  Crimiiiii!  prosecution  of  ndultfiT,-  hits  been  lonj;  iinJino"  ii. 

(Q  Neither  the  first  marriage  nor  the  second  pretended  marrioge 
need  be  regular.  Proof  by  the  accused  of  reasonable  grounds  for  believ- 
iug  that  his  or  her  spouae  waa  dead  is  a  ((ood  defence. 

(m)  The  puniatunent  of  bigamy  is  now  usually  imprisonment,  but 
penal  servitude  may  be  inflicted  in  aggravated  cases. 

(r)  But  «ee  Hume,  i.  402  ;  Alison,  i.  565 ;  Macd.,  Sad  ed.,  199. 
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own  free  will;  and  even  then  he  is  to  suffer  an  arbitrary 
punishment,  either  by  imprisonment,  confiscation  of  goods,  or 
a  pecuniary  fine.(o) 

30.  Theft  is  defined  a  fraudulent  intermeddling  with  the  Theft, 
property  of  another  with  a  view  of  making  gain.Qj)  Neither  (gg) 
the  law  of  Moses  nor  of  Rome  punished  theft  capitally.  By 
the  first,  the  thief  was  bound  to  restore  in  some  cases  five 
times  the  value,  in  others  less  (Exod.  xxiL  1  et  aeq,) ;  and  by 
the  Roman,  either  the  double  or  quadruple,  according  to 
the  circumstances  attending  the  crime.  Our  ancient  law  (59) 
proportioned  the  punishment  of  the  theft  to  the  value  of 
the  goods  stolen;  heightening  it  gradually  from  a  slight 
corporal  punishment  to  a  capital,  if  the  value  amounted  to 
thirty-two  pennies  Soots,  which  in  the  reign  of  David  I.  was 
the  price  of  two  sheep  {Reg.  Maj.  1.  4,  c,  16,  §  3 ;  Leg  Burg, 
c  121,  §  6).  In  several  latter  Acts  it  is  taken  for  granted 
that  this  crime  is  capital  (1587,  c.  82 ;  1606,  c.  5,  &c.).  But 
where  the  thing  stolen  is  of  small  value,  we  consider  it  not  as 
theft,  but  as  pickery,  which  is  punished  either  corporally  or 
by  banishment.    The  breaking  of  orchards  and  the  stealing 


(o)  Rape  is  the  carnal  knowledge  of  a  woman's  person  forcibly  and 
against  her  will.  It  is  completed  by  penetration.  In  the  case  of  females 
below  twelve  years  of  age  no  proof  of  force  is  required,  as  they  are  in- 
capable of  giving  consent  Rape  may  be  committed  even  on  a  common 
prostitute.  The  punishment  is  now  usually  penal  servitude  for  life,  or 
for  a  long  period. 

(p)  Hume's  definition  is,  '*  the  felonious  taking  and  carrying  away  of 
the  property  of  another  for  lucre.*'  The  crime  is  not  completed  unless 
the  article  be  removed  from  where  it  was.  By  "lucre"  is  not  to  be 
understood  only  pecuniary  gain,  for  it  is  equally  theft  if  the  article  be 
taken  for  the  purpose  of  gratifying  a  feeling  of  spite  against  the  owner, 
or  if  the  taker  get  the  kind  of  use  he  desired  when  he  took,  as  in  pktgium  Plagium. 
— ^theft  of  a  human  being  under  puberty, — as  where  a  child  was  stolen, 
tliough  only  with  the  object  of  using  its  service  for  a  short  time  (see 
Wadcy  1844,  2  Broun  288). 

It  must  be  borne  in  mind  that  there  may  be  theft  of  goods  in  the  Breaohof  truit 
custody  of  the  thief— if  that  custody  was  given  by  the  owner  for  a 
limited  purpose, — as  a  watch  to  clean.  If  by  the  nature  of  the  custody 
the  thief  had  even  a  limited  ownership — was  not  an  assistant  but 
an  agent  liable  to  account — the  case  would  be  one  of  breach  of 
trust. 
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of  green  wood  is  punished  by  a  iine^  which  rises  as  the  crime 
is  repeated  (1579,  c.  84). 

31.  Theft  may  be  aggravated  into  a  capital  crime  thomgli 
the  value  of  the  thing  stolen  be  trifling;  as  theft  twice  re- 
peated (Leg.  Burg.  c.  121,  §  5) ;  or  committed  in  the  night 
(arg.  1661,  c.  22) ;  or  by  landed  men ;  or  of  things  set  apart 
for  sacred  uses.(9)  The  receivers  and  concealers  of  stolen 
goods,  knowing  them  to  be  such,  suffer  as  thieves  (St.  Alex. 
II.  c.  21).  Those  who  barely  harbour  the  person  of  the 
criminal  (receptatorea)  within  forty-eight  hours  either  before 
or  after  committing  the  crime,  are  punished  as  partakers  cl 
the  theft  (1567,  c  21).  Such  as  sell  goods  belonging  to 
thieves  or  lawless  persons,  who  dare  not  themselves  come  to 
market,  are  punished  with  banishment  and  the  escheat  of 
moveables  (1587,  c  109).(7') 

32.  Theft,  attended  with  violence,  is  called  robbery;  and 
in  our  old  statutes  rief  (1477,  c.  78)  or  stouthrief  (1515,  c  2). 
under  which  class  may  be  included  soming,  or  the  taking  of 
meat  and  ^rink  by  force  without  paying  for  it.  Stouthrief 
came  at  last  to  be  committed  so  audaciously,  by  bands  rf 
men  associated  together,  that  it  was  thought  necessary  to 
vest  all  our  freeholders  with  a  power  of  holding  courts  upon 
somers  and  rievers,  and  condemning  them  to  death  (1594,  c. 
227).  Nay,  all  were  capitally  punished  who,  to  secure  their 
lands  from  depredation,  paid  to  the  rievers  a  yearly  contribu- 
tion, which  got  the  name  of  Black-maU  (1567,  c.  21 ;  1587, 
c.  102).    An  Act  passed  (1609,  c.  13)  commanding  to  ban- 

(q)  Theft  is  not  now  punished  with  death,  however  aggraTated  it  be. 
Tlie  principal  aggravations  in  modem  practice  are  housebreaking,  opening 
lockfast  places,  preWous  conviction  of  theft  or  robbery,  or  heing  babit 
and  repute  a  thief.  The  distinction  between  a  slight  theft  and  tk/wium 
grave  is  now  of  little  moment  except  in  questions  of  bail.  See  B.  M.  Air. 
V.  City  of  Glasgow  Bank  Directors,  Nov.  14,  1878,  6  R,  Just  Cases,  4. 

(r)  The  greater  number  of  post-office  offences  fall  under  the  head  of 
tlieft,  reset,  or  broach  of  tnist,  and  may  be  charged  as  such,  but  they 
have  also  been  made  tlie  subject  of  special  statutes  (7  Will.  IV. ;  1  Vict, 
c.  36  ;  3  &  4  Vict.  c.  9(>). 

Taking  oysters  or  mussels  from  beds  known  to  belong  or  marked  out 
as  the  property  of  others,  are  statutory  offences  under  3  &  4  Vict.  c.  74, 
and  10  &  11  Vict.  c.  92.  There  are  many  other  examples  of  special 
tjffences  of  tliis  class  beini^  <lealt  with  by  statute. 
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ishment  a  band  of  somers  who  were  originally  from  Egypt, 
called  Gypsies,  and  adjudging  to  deatli  all  that  should  be 
reputed  Egyptians  if  found  thereafter  within  the  kingdom. 
Robbery  committed  on  the  seas  is  called  Piracy,  and  is  pun-  Pincy. 
ished  capitally  by  the  High  AdmiraL(«)  Several  of  the  facts  (66) 
which  constitute  this  crime  are  set  forth  in  a  British  statute 
(8  Geo.  I.  c.  24).(<) 

33.  Falsehood,  in  a  large  sense,  is  the  fraudulent  imita-  Falsehood, 
tion  or  suppression  of  truth,  to  the  damage  of  another.    The        (66) 
lives  and  goods  of  persons  convicted  of  using  false  weights  or  False  weights 
measures  were  by  our  old  law  in  the  King's  mercy ;  and  their  "* 
heirs  could  not  inherit  but  upon  a  remission  {Leg,  Burg,,  c. 
132).     The  latest  statute  against  this  crime  (1607,  a  2) 
punishes  it  by  confiscation  of  moveables.(u) 

34  That  particular  species  of  &lsehood  which  consists  in  Foigery; 
the  falsifying  of  writings  passes  by  the  name  of  forgery,  and        (67) 
was  by  the  Roman  law  punished  capitally,  where  the  atrocity 
of  the  fact  required  it  (1.  22,  C,  ad  leg.  Com,  de  fals.,  48,  10). 
By  our  statute  law  the  punishment  of  this  crime  was  at  first  its  ptmuh- 
the  amputation  of  the  hand  (St  Alex.  11.,  c.  19),  afterwards 
proscription,  banishment,  and  dismembering  of  the  hand  and 
tongue,  joined  with  the  other  pains  inflicted  by  the  common 
law  (1551,  c.  22) ;  and  at  last  it  is  declared  in  general  terms 
to  be  the  pains  due  to  the  committers  of  fetlsehood  (1621, 
c.  22).    Our  practice  has  now  of  a  long  time,  agreeable  to 
the  Roman  law,  made  the  crime  capital,  unless  the  forgery  be 
of  executions,  or  other  writings  of  smaller  moment,  in  which 
case  it  is  punished  arbitrarily  (Jfomcar,  Feb,  1739,  n.r.(v) 


(s)  Now  the  High  Coiirt  of  Justiciary. 

(t)  Illegal  pursuit  of  game  so  often  leads  to  acts  of  violence  that  it  Poachmg. 
has  been  the  subject  of  statutory  enactment.  The  Day  and  Night 
Poaching  Acts,  9  Geo.  IV.  c.  69,  and  7  &  8  Vict.  c.  29.  The  illegal  pur- 
suit is  itself  an  offence  :  much  more  when  the  poacher  is  armed,  or  there 
is  a  gang,  all  or  any  of  whom  are  armed,  and  they  assault  persons  autho- 
rised to  arrest 

The  law  of  Master  and  Servant,  and  Combinations  of  either  class,  has  Matter  and 
been  referred  to  above,  B.  iii  t  iii.  Note  B.    See  also  38&39  Vict.  c.  86.  ^j^^' 

(tt)  See  41  &  42  Vict  c.  49,  §§  25-27,  32,  56-60. 

(v)  By  7  WilL  IV.  &  1  Vict  c.  84,  the  punishment  of  death  was 

abolished  in  cases  of  forgery. 

2X 


666 


OF  CRIMES. 


[RIT. 


The  fabe  writ- 
ing miut  be 
uiedt 

(09) 


What  if  the 
uaer  abide 
by  it. 


TheOourt 
eompetent 
to  torgtsj, 

(68) 


Oomigiiatioii 
in  improba- 
tiona. 


Proof  in 
improbation. 

(70) 


Direct 


36.  The  writing  must  not  only  be  fiBthricated,  bat  pat  to 
use,  or  founded  on,  in  order  to  infer  this  crimeL  Any  penon 
who  founds  on  a  writing  alleged  to  be  fitlse  may  be  pat  to 
declare  judicially  whether  he  is  willing  to  abide  by  it  as  i 
true  deed.  If  he  declines  to  abide  by  it,  the  deed  is  pn>- 
nounced  false ;  but  he  is  not  absolved  on  his  paasiDg  finoiD 
it,  if  evidence  be  brought  that  he  was  accessory,  to  the  fiir- 
gery  (1621,  a  22).  Frequently  the  user  of  the  deed  offen 
to  abide  by  it  qualijicate,  or  under  protestation  that  it  came 
fairly  into  his  hands,  and  that  he  had  no  acceasion  to  the 
crime.  The  immediate  receiver  of  a  writing  must  in  aH 
cases  abide  by  it  simply ;  but  heirs  and  singular  sucoeswn 
are,  in  certain  favourable  cases,  allowed  to  do  it  ander  a 
quality,  the  import  of  which  is  to  be  afterwards  considered 
by  the  judge. 

36.  The  trial  of  forgery,  thouj^  it  be  strictly  criminal, 
is  proper  to  the  Court  of  Session  (L  3,  §  11);  but  where 
improbation  is  moved  against  a  deed  by  way  of  ezoeptioii, 
the  inferior  judge  before  whom  the  action  lies  is  competent 
to  it  ad  cvviUm  effectum  (aig.  1557,  c.  62).  He  who  pleads 
improbation,  either  by  way  of  action  or  exception,  was  by  said 
Act  1557  obliged  to  give  security  to  pay  a  certain  sum,  as 
the  discretion  of  the  judge,  if  he  should  succumb  in  his  alle- 
gation. Afterwards,  by  an  Act  of  Sederunt  (mentioned  in 
Books  S.,  Jan.  8,  1583-4),  in  place  of  security  for  the  sum 
modified,  it  was  to  be  consigned;  but  these  Acts  are  now 
quite  in  disuse  where  the  improbation  is  undertaken  by  way 
of  action.  When  it  is  pleaded  as  an  exception,  our  piactioe» 
to  discourage  affected  delays,  obliges  the  defender  who  mo?eB 
it  to  consign  £40  Scots ;  which  he  forfeits  if  his  plea  shall 
appear  calumnious. 

37.  The  proof  in  improbation  is  either  direct  or  indirect 
The  first  is  by  the  testimony  of  the  writer  of  the  deed,  and 
of  the  witnesses  who  attest  it,  called  the  instrumentary  wit- 
nesses. A  proof  by  the  indirect  manner  is  gathered  from 
circumstances  and  extrinsic  arguments.  If  one  of  the  two 
instrumentary  witnesses  should  depose  that  the  writing  is 
true,  and  the  other  that  he  did  not  attest  it,  the  writing  will 
be  annulled,  being  supported  by  the  testimony  of  one  witness 
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only;  but  the  user  will  not  be  subjected  to  the  pains  of 
£Edsehood,  because  he  is  justified  by  the  oath  of  that  witness. 
Where  witnesses  attest  a  deed  without  knowing  the  grantor,  (73) 
and  seeing  him  subscribe,  or  hearing  him  own  his  subscrip- 
tion, the  deed  is  not  only  improbative,  but  such  witnesses 
are  declared  accessory  to  forgery  (1681,  a  6).  Yet,  as  this 
sort  of  accession  is  merely  statutory,  the  punishment  ought 
to  be  restricted  at  the  discretion  of  the  judge.  The  circum-  and  indirect, 
stances  by  which  forgeries  are  most  firequently  discovered  in  (71) 
the  indirect  way  are,  comjHircUione  lUerarum,  by  comparing 
the  handwriting  of  the  writer,  or  the  subscription  of  the 
grantor,  as  it  stands  in  other  genuine  writings,  with  that 
which  appears  in  the  deed  in  question;  by  the  manner  of 
spelling ;  by  the  agreement  or  disagreement  of  the  style  of 
the  deed  with  that  of  the  age  in  which  it  is  said  to  have  been 
executed ;  by  the  stamp  of  the  paper ;  by  a  fidse  date,  or  by 
a  proof  that  the  alleged  grantor  was  not  at  that  date  in  the 
place  where  the  deed  bears  to  have  been  signed ;  which  last 
is  called  alibi, 

38.  Where  a  person  found  guilty  of  forgery  by  the  Court  Fmgwj, 

of  Session  is  by  them  remitted  to  the  Justiciary  (L  3,  §  11),  J^Smittodto 
an  indictment  is  there  exhibited  against  him,  and  a  jury  *^*  •^''^«^' 
sworn,  before  whom  the  decree  of  Session  is  produced,  in        (72) 
place  of  all  other  evidence  of  the  crime,  in  respect  of  which 
the  jury  find  the  panel  guilty;  so  that  that  decree  being 
pronounced  by  a  competent  court  is  held  as  full  proof,  or,  in 
the  style  of  the  bar,  as  prcbatio  jprohata,{x) 

39.  Perjury,  which  is  the  judicial  affirmation  of  a  fidse-  Perjury ; 
hood  on  oath,  really  constitutes  the  crimen  falsi  ;  for  he  who        (74) 
is  guilty  of  it  does  in  the  most  solemn  maimer  substitute 
fiedsehood  in  the  place  of  truth.    To  constitute  this  crime, 

the  violation  of  truth  must  be  deliberately  intended  by  the 
swearer;  and,  therefore,  reasonable  allowances  ought  to  be 
given  to  forgetfulness  or  misapprehension,  according  to  his 
age,  health,  and  other  circumstances.  The  breach  of  a  pro- 
missory oath  does  not  infer  this  crime ;  for  he  who  promises 

(x)  Home  (L  166-7)  indicates  a  contrary  opinion ;  but  the  point  is  of 
no  practical  interest,  as  forgery  is  now  invariably  prosecuted  before  the 
Court  of  Justiciary. 
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on  oath  may  sincerely  intend  performance  when  he  sweii^ 
and  so  cannot  be  said  to  call  on  Qod  to  attest  a  fiike- 
hood.  Though  an  oath,  however  false,  if  made  upon  refer- 
ence in  a  civil  question,  concludes  the  cause,  the  penoo 
perjured  is  liable  to  a  criminal  trial;  for  the  effect  of 
the  reference  can  go  no  further  than  the  private  right  of 
the  parties. 

40.  Notwithstanding  the  mischievous  consequences  of 
perjury  to  society,  it  is  not  punished  capitally  either  by  tiie 
Roman  law  (1.  13,  C.  de  test,  4,  20)  or  by  ours.  The  spedil 
punishment  of  swearing  falsely  on  an  assize  was  confiscatioD 
of  moveables,  imprisonment  for  a  year,  and  in£Euny  (Reg-  Maj. 
1.  1,  c.  14) ;  which  punishment  came  in  the  course  <^  time  to 
be  transferred  to  perjury  in  general,  with  a  small  variaticn 
(1555,  c.  47).(^)  The  Court  of  Session  is  competent  to  per- 
jury inciderUer,  when,  in  any  examination  upon  oatli,  taken 
in  a  cause  depending  before  them,  a  person  appears  to  have 
sworn  falsely;  but  in  the  common  case  that  trial  is  propv 
to  the  justiciary.  Subornation  of  perjury  consists  in  tam- 
pering with  persons  who  are  to  swear  in  judgment^  by  direct- 
ing them  how  they  are  to  depose,  and  it  is  punished  with  the 
pains  of  perjury  (said  1555,  c.  47).(«) 

41.  The  crime  of  stellionate,  from  steUio  (Plin.  Hist  Nat, 
1.  30,  c.  10),  includes  every  fraud  which  is  not  distingmshed 
by  a  special  name ;  but  is  chiefly  applied  to  conveyances  of 
the  same  numerical  right  granted  by  the  proprietor  to 
different  disponees  (L  3,  §  1,  SteUiaii.,  47,  20 ;  1592,  c.  148). 
The  punishment  of  stellionate  must  necessarily  be  arbitniy, 
to  adapt  it  to  the  various  natures  and  different  aggravation 
of  the  fraudulent  acts  (L  3,  §  2,  SieUion.,  47, 20).  The  parsons 
guilty  of  that  kind  of  it  which  consists  in  granting  doaUe 
conveyances  are  by  our  law  declared  infamous,  and  their  lives 
and  goods  at  the  King's  mercy  (1540,  c.  105).  The  cognisance 
of  fraudulent  bankniptcy  is  appropriated  to  the  Court  of 
Session,  who  may  inflict  any  punishment  on   the  offender 


(?/)  See  case  of  Rob.  Maxwell,  H.C.,  Jan.  31,  1865,  5  Irv.  65,  and  37 
Sc.  Jur.  211. 

(z)  Even  the  attenij)!  to  subom  is  punishable  (1  Hume,  381-2). 
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that  appears  proportioned  to  his  guilt,  death  excepted  (1696, 
c.  5).(a) 

42.  The  crime  of  usury ,(6)  before  the  Reformation,  oon-usnry; 
sisted  in  the  taking  of  any  interest  for  the  use  of  money ;        ^^g) 
and  now  in  taking  a  higher  rate  of  interest  than  is  authorised 

by  law.    It  is  divided  into  uavra  manifesta,  or  direct ;  and  direct. 
vdata,  or  covered.     One  may  be  guilty  of  the  first  kind 
either  where  he  covenants  with  the  debtor  for  more  than  the 
lawful  interest  on  the  loan  of  money,  or  where  one  receives 
the  interest  of  a  sum  before  it  is  due,  since  thereby  he  takes 
a  consideration  for  the  use  of  money  before  the  debtor  has 
really  got  the  use  of  it  (1621,  c.  28).   Where  a  debt  is  clogged  Undertaking  a 
with  an  uncertain  condition,  by  which  the  creditor  runs  the  J^IJ^ir^ 
hazard  of  losing  his  sum,  he  may  covenant  for  an  higher 
interest  than  the  legal  without  the  crime  of  usury ;  for  there 
the  interest  is  not  given  merely  in  consideration  of  the  use 
of  the  money,  but  of  the  danger  undertaken  by  the  creditor. 
Hence,  one  who  lends  money  upon  bottomry,  the  repayment  Bonds  of 
of  which  depends  upon  the  safe  return  of  the  ship  on  which        °^' 
the  money  is  lent,  may  lawfully  take  a  rate  of  interest  pro- 
portioned to  his  risk. 

43.  Covered  usury  is  that  which  is  committed  under  the  indirect  uBury, 
mask,  not  of  a  loan,  but  of  some  other  contract — e,g,,  a  sale,        (77) 

or  an  improper  wadset  Thus,  a  back-tack  which  is  given  by  our  old 
by  a  wadsetter  to  the  reverser  for  payment  of  a  tack-duty  ^' 
exceeding  the  legal  interest  of  the  sum  lent,  is  accounted  a 
loan  though  covered  under  the  contracts  of  wadset  and  loca- 
tion, and  consequently  infers  usury.  And,  in  general,  all 
obligations  entered  into  with  an  intention  of  getting  more 
than  the  legal  interest  for  the  use  of  money,  however  they 

(a)  A  doubt  as  to  the  competency  of  the  Court  of  Justidaiy  to  try 
this  offence  was  removed  by  7  &  8  Geo.  IV.  c.  20.  Various  frauds  con- 
nected with  bankruptcy  have  been  dealt  with  by  the  Court  as  crimes, — 
secretion  of  property,  and  fraudulently  taking  out  sequestration,  and 
trying  to  escape  from  the  country.  Questions  of  this  description  have 
been  recently  discussed  in  SnedoHy  10th  April,  1874,  2  Coup.  532,  and 
Clendinning,  2  Dec,  1875,  3  Coup.  171.  Some  offences  of  this  class  are 
statutory  (19  &  20  Vict,  c  79,  §  8  ;  43  &  44  Vict  c.  34,  §§  13-16). 

(b)  By  17  &  18  Vict.  c.  90,  the  whole  laws  against  usury  are 
repealed. 
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ItotBritiih     may  be  disguised,  are  declared  usarioos  by  1597,  c  347.    i* 
y*^  &  farther  guard  against  this  crime,  taking  of  more  than  Um 

L  legal  interest  for  the  forbearance  of  payment  of  money,  laer- 

I  chandise,  or  other  commodities,  l^  way  of  loon,  ejtdusge,  a 

r  other  contrivance  whatever ;  or  the  taking  a  bribe  for  the  Iom 

'  of  money,  or  for  delaying  its  payment  when  lent,  ta  declaiol 

I  usury  (12  Anne,  st.  2,  c.  16). 

41.  The  punishment  of  usury  was  by  said  Act  1597  d^ 
dared  to  be  the  escheat  of  moveables,  annulling  the  osttrioa 
contract,  aud  a  forfeiture  of  the  principal  sum  lent^  with  tbt 
lawful  interest  due  upon  it,  t*  the  King  or  his  do&atuy, 
with  the  burden  of  restoring  to  the  private  party,  in  ca«e  be 
should  concur  in  the  prosecution,  the  unlawful  pro6t8  given 
by  him  to  the  creditor.  But  by  the  aforesaid  Act  of  Q.  Amu 
the  usurious  obligation  is  not  only  declared  void,  but  tbe 
creditor,  if  he  has  received  any  unlawful  profits,  forfeits  the 
treble  value  of  the  sums  or  goods  lent  Usury,  when  it  ii  to 
be  pursued  criminally,  must  be  tried  by  the  Justlciaiy ;  but 
where  the  libel  concludes  only  for  the  voiding  of  the  debt  or 
rustitutioD,  the  Session  is  the  proper  court, 

46.  Injury,  in  its  proper  acceptation,  is  the  reproaching 
or  affronting  our  neighbour.  Injuries  are  either  verbal  or 
real,  A  verbal  injury,  when  directed  agtunst  a  private  perBOQ, 
cousiiits  in  the  uttering  contumelious  words,  which  tend  to 
expose  our  neighbour's  character  by  making  him  little  or 
ridiculous.  Where  these  offensive  words  are  uttered  in  tic 
heat  of  a  dispute,  and  spoken  to  the  person's  face,  the  U" 
does  not  presume  any  malicious  intention  in  tbe  utterer, 
whose  roaentmont  generally  subsides  with  his  passion  ;  wid 
yet,  even  in  that  case,  the  truth  of  the  injurious  word* 
seldom  absolves  entirely  from  punishment  It  does  not 
seem  that  the  twitting  one  with  natural  defects,  without 
any  sarcastical  reflections,  though  it  be  inhumane,  falls 
under  that  description,  as  these  imply  no  real  reproach  In 
tbe  just  opinion  of  mankind.  Where  the  injurious  expres- 
sions have  a  tendency  to  blacken  one's  moral  character,  or 
fix  some  particular  guilt  upon  him,  and  are  deliberately  re- 
peated in  different  companies,  or  handed  about  in  whispers 
to  confidants,  it   then  grows  up  to  tbe  crime  of  shuider. 
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agreeably  to  the  distinction  of  the  Roman  law  (1.  16,  §  12,  cfe 
injur.,  47, 10).  And  where  a  person's  moral  character  is  thus 
attacked,  the  animus  injuricmdi  is  commonly  inferred  from 
the  injurious  words  themselves,  unless  special  circumstances 
be  offered  to  take  off  the  presumption — exffr,,  that  the  words 
were  uttered  in  judgment,  in  one's  own  defence,  or  by  way 
of  information  to  a  magistrate,  and  had  some  foundation  in 
fact.  The  cognisance  of  slander  was,  and  perhaps  is  to  this beforewfaom 
day,  proper  to  the  commissaries,  who,  as  the  judices  Chris^ 
tianitatis,  were  the  only  judges  of  scandal ;  but  for  some  time  ^  "»  ' 
past  bare  verbal  injuries,  or  hasty  words  uttered  intemper- 
ately  in  rixd,  have  been  tried  by  other  criminal  judges,  and 
even  by  the  Session  (Aiichinleck  v.  Oordon,  1755,  M.  7348). 
It  is  punished  either  by  a  fine,  proportioned  to  the  condition  »*■  i»ni»h- 
of  the  persons  injuring  and  injured  and  the  circumstances  of 
time  and  place  (1.  7,  §  8,  cfe  vnjur,,  417,  10) ;  or,  if  the  injury  * 
import  scandal,  by  publicly  acknowledging  the  offence ;  and 
frequently  the  two  are  conjoined.  The  calling  one  a  ha/nk- 
rupt  is  not,  in  strict  speech,  a  verbal  injury,  as  it  does  not 
affect  the  person's  moral  character ;  yet,  as  it  may  hurt  his 
credit  in  the  way  of  business,  it  founds  him  in  an  action  of 
damages,  which  must  be  brought  before  the  judge-ordinaiy.(c) 
A  real  injury  is  inflicted  by  any  fact  by  which  a  person's  Beal  injorjr. 
honour  or  dignity  is  affected ;  as  striking  one  with  a  cane, 
or  even  aiming  a  blow  without  striking;  spitting  in  one's 
£ace  \(d)  assuming  a  coat  of  arms,  or  any  other  mark  of  dis- 
tinction proper  to  another,  &a  The  composing  and  publish- 
ing defamatory  libels  may  be  reckoned  of  this  kind.  Beal 
injuries  are  tried  by  the  judge-ordinaiy,  and  punished  either  by 
fine  or  imprisonment,  according  to  the  demerit  of  the  offenders. 
46.  After  having  shortly  explained  the  several  crimes 
punishable  by  our  law,  this  treatise  may  be  concluded  with 
a  few  observations  on  criminal  jurisdiction;  the  forms  of 
trial ;  and  the  methods  by  which  crimes  may  be  extinguished. 
Criminal  jurisdiction  is  founded — (1.)  Batione  domicilii,  if  cwminal 

the  defender  dwells  within  the  territory  of  the  judge;  (or  roHaiudumu 
___ eilU; 

(c)  Slander  is  now  invariably  tried  in  the  civil  court  and  by  jury ;       fgg,  88) 
see  above,  b.  iiL  t  iii  Note  F,  p.  401. 

((2)  These  may  be  libelled  in  the  criminal  court  as  assault 
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wvery  crimiual  judge  must  have  a  power  inhert.-ul  in  hira  d 
pimiahiog  all  offenders  subject  to  his  jurisdiction.  Vagi- 
bonds,  who  have  no  certain  domicile,  may  be  tried  wharowf 
^rdelicti.  they  are  apprehended.  (2.)  liaiioiM  delicti,  if  the  crime  wtt 
committed  within  the  territory;  because,  iu  this  way  tlMW 
under  whose  eye  the  fact  was  perpetrated  will,  bv  seeiiig  it 
alao  punished,  be  most  effectually  deterred  from  copying 
after  such  examples  (St.  Gul.,  c.  18);  and  the  just  reesit- 
ment  of  the  person  injured,  or  his  friends,  will  be  most  wnpl,<f 
satisfied  (1. 28,  §  1,5,  de  pcen.,  48,  19).  And  iudped.  byBerasJ 
old  temporary  Acts  (143G,  c.  148;  1491,  c.  28),  criminals  wwt 
to  be  tried  by  that  judge  alone  within  whose  territory  the 
Tr™ou,  *iicic  crime  was  committcd.(e)  Treason  is  triable  by  the  Engliifi 
law  in  that  county  alone  where  it  is  committed.     But  by  10 

[Geo.  IL  c.  9,  it  was  made  lawfiil  to  try  treasons  coramiUvil 
awno  1745,  in  any  county  that  the  King  should   appoial: 
and  by  a  temporary  Act,  now  expired  (21  Geo.  U.  c.  \9). 
treason  committed  in  certain  Scots  counties  was  made  triable    \ 
by  the  Court  of  Justiciary,  wherever  it  should  aiL 
Wut  pcrioni         47.   No   criminal   trial   can   proceed   unles.s   the   pcisoo 
criDiinaily.       accused  is  capable  of  making  his  defence.     Absents,  tliercfore, 
iggj         cannot  be  tried ;  nor  fatuous  nor  furious  persons,  durartU 
furore,  even  for  crimes  committed  while  they  were  in  their 

L  senses.  For  a  like  reason,  minors  who  had  no  cuiatAn 
could  not,  by  the  Roman  law,  be  tried  criminally  (1.  i,C-de 
auct.  prcest,  6,  59),  lest  they  should,  from  the  heat  of  youth, 
either  spoaJc  out  or  conceal  that  which,  if  it  bad  not  been 
spoken  or  concealed,  might  have  profited  them.  This  privi- 
lege was  still  further  stretched  by  Meg.  Maj.,  1.  3,  c.  32,  §  15. 
which  exempted  all  minors  from  such  prosecutions ;  but  our 
present  practice  considers  every  person  who  is  capable  of 
dolo  to  bo  also  sufficiently  qualified  for  making  his  defen« 
in  a  criminal  trial. 

(«)  The  only  proper /or um  in  matbirs  criiuinitl  isthe/orum  delM^k 
In  cases  of  mWn  canjtituum,  there  may  be  more  than  onu  count  hsmij 
jurisdiction.  As  to  offences  committed  on  board  British  ships  on  the 
high  Beas  or  in  foreign  ports,  or  in  foreign  ships  within  the  territoriil 
waters  of  Her  Miyesty'e  dominiuDB,  see  18  &  19  Vict,  c  91,  §  SI,  and 
41  &  42  Vict.  c.  73. 
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48.  No  person  can  be  imprisoned  in  order  to  trial  for  any  Oominitmont 
crime  without  a  warrant  in  writing  expressing  the  cause, 
and  proceeding  upon  a  subscribed  information  (1701,  c.  6), 
unless  in  the  case  of  indignities  done  to  judges,  riots,  and 
the  other  oflFences  specially  mentioned  in  the  statute.    Every  Bwl  taken  in 
prisoner  committed  in  order  to 'trial,  if  the  crime  of  which  oapitaL 
he  is  accused  be  not  capital,(gr)  is  entitled  to  be  released 
upon  bail,  the  extent  of  which  is  to  be  modified  by  the 
judge,  not  exceeding  6000  merks  Scots  for  a  nobleman,  3000 
for  a  landed  gentleman,  1000  for  any  other  gentleman  or 
burgess,  and  300  for  any  inferior  person  (ibid.);  which  sums, 
to  which  the  bail  to  be  taken  is  limited,  are  doubled  by  11  • 
Geo.  I.  c.  26,  §  ll.(h)    That  persons  who,  either  from  t^^e  AoMuma^^^ 
nature  of  the  crime  with  which  they  are  charged,  or  from  hie  trial, 
their  low  circumstances  cannot  procure  bail,  may  not  lie  for 
ever  in  prison  untried,  it  is  made  lawful  by  the  said  Act 
1701  to  every  such  prisoner  to  apply  to  the  criminal  judge 
that  his  trial  may  be  brought  on.     The  judge  must  vrithin 
twenty-four  hours  after  such  application  issue  letters  directed 
to  messengers,  for  intimating  to  the  prosecutor  to  fix  a  diet 
for  the  prisoner's  trial  within  sixty  days  after  the  intima- 
tion, under  the  pain  of  wrongous  imprisonment.    And  if  the 
prosecutor  does  not  insist  within  that  time,  or  if  the  trial  is 
not  finished  in  forty  days  more,(i)  when  carried  on  before 
the  Justiciary,  or  in  thirty  when  before  any  other  judge,  the 

(g)  For  list  of  oflfences  not  bailable  without  the  consent  of  the  Lord 
Advocate,  see  circular  issued  by  Crown  Office  in  1854,  and  printed  in 
Maod.,  2nd  ed.,  266,  note  2.  To  these  must  be  added  treason-felony 
(11  Vict  c  12,  §  9).  The  High  Court  of  Justiciary  have  jurisdiction  in 
all  cases,  even  though  capital,  to  allow  bail,  and  to  fix  the  amount.  In 
the  case  of  the  directors  of  the  City  of  Glasgow  Bank  (Nov.  14, 1878, 6  R, 
Just  Cases,  4),  furtum  grave  was  held  to  be  still  one  of  those  "  capital  *' 
o£fences  which  are  not  bailable  without  the  Lord  Advocate's  consent 

(h)  By  39  €^.  III.  c.  49,  the  maximum  amount  of  bail  was  further 
extended  to  £1200  sterling  for  a  nobleman,  j£600  for  a  landed  gentleman, 
£200  for  any  other  gentleman,  buigess,  or  householder,  and  £60  for  any 
inferior  person.  In  cases  of  sedition,  the  amount  may  be  extended  by  any 
Judge  of  the  Court  of  Justiciary. 

(i)  The  forty  days  are  to  be  counted  from  the  lost  of  the  sixty  {Jamu 
Areuiy  H.C.,  25th  June,  1844,  2  Broun  239). 
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prisoner  is,  upon  a  second  application,  setting  forth  that  the 
l^al  time  is  elapsed,  entitled  to  his  {reedom  under  the  same 
penalty.O) 
PreoMnitioii  49.  Upon  one's  committing  any  of  the  grosser  crimei^  it 

^^2/^^  ^  usual  for  a  justice  of  the  peace,  sheri£^  or  other  judge,  to 
take  a  precognition  of  the  facts — i.e^  to  examine  those  who 
were  present  at  the  criminal  act  upon  the  special  curcum- 
stances  attending  it — ^in  order  to  know  whether  there  v 
ground  for  a  trial,  and  to  serve  as  a  direction  to  the  prose- 
cutor how  to  set  forth  the  facts  in  the  libel ;  but  the  penoof 
examined  may  insist  to  have  their  declarations  cancelled 
Method  of  pre-  before  they  give  testimony  at  the  tnBL(k)  Justices  of  tlie 
OroiScoiirtii.  peace*  sheriff,  and  magistrates  of  boroughs  are  also  autbo- 
rised  to  receive  informations  concerning  crimes  to  be  tried 
in  the  Circuit  Courts ;  which  informations  are  to  be  truis- 
mitted  to  the  justice-derk  forty  days  before  the  sitting  of 
the  respective  courts.  This  method  of  taking  up  a  dittay  is 
substituted  (by  8  Anne,  c.  16,  §§  3,  4)  in  place  of  the  old 
one,  by  the  stress  (traistis)  and  porteous  rolls  mentioned 
Penalty  of  1 487,  c  99 ;  SCO  Skene,  voce  *'  Traistis."(0  To  diaooniage 
^^^ll^^l^^  groundless  criminal  trials,  all  prosecutors,  where  the  defender 
was  absolved,  were  condemned  in  costs,  as  they  should  be 
modified  by  the  judge  (1587,  a  87),  and  besides,  were  sub- 
jected to  a  small  fine,  to  be  divided  between  the  fisk  and 
the  defender ;  and  where  the  King's  Advocate  was  the  only 
pursuer,  his  informer  was  made  liable  m  the  payment 
thereof  (1579,  c.  78).  These  statutes  sufficiently  warrant 
the  present  practice  of  condemning  vexatious  prosecutors 
in  a  pecuniary  mulct,  though  far  exceeding  the  statutory 
8um.(m) 

( j)  And  he  cannot  be  again  incarcerated  for  the  same  offence,  exoqit 
under  *^  Last  Criminal  Letters."    See  Macd.,  2nd  ed.,  S69,  871. 

(k)  The  precognition  is  generally  taken  by  the  procurator-fiscal 

alone,  but  it  is  competent  to  put  the  persons  precognosced  upon  oath, 
and  when  this  is  done  the  inteiTcntion  of  a  magistrate  is  necessary. 

(I)  The  provisions  of  8  Anno,  c.  16,  heitj  mentioned,  are  rei>€aletl  bv 
9  Geo.  IV.  c.  29,  which  enacts  that  all  crimes  may  be  tried  before  any 
Circuit  Court  by  indictment,  in  the  same  manner  as  before  the  High 
Court. 

(m)  Not  only  are  persons  unwarrantably  lodging  criminal  information 
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50.  The  forms  of  trial  on  criminal  accusations  differ 
much  from  those  observed  in  civil  actions,  if  we  except  the 
case  of  such  crimes  as  the  Court  of  Session  is  competent  to, 
and  of  lesser  offences  tried  before  inferior  courts.    The  trial  Trbleltliar  by 
of  crimes  proceeds  either  upon  indictment,  which  is  some- orimiiua 
times  used  when  the  person  to  be  tried  is  in  prison ;  or  by  ^«**«*' 
criminal  letters  issuing  upon  the  signet  of  the  Justiciary. 
In  either  case  the  defender  must  be  served  with  a  full  copy 
of  the  indictment  or  letters,  and  with  a  list  of  the  witnesses 
to  be  brought  against  him,  and  of  the  persons  who  are  to 
pass  on  the  inquest  (1672,  c.  16,  §  11,  concemvng  the  Justice 
Court)  \  and  fifteen  free  days  must  intervene  between  his 
being  so  served  and  the  day  of  appearance.(n)    When  the  ^^gJ^^ 
trial  proceeds  upon  criminal  letters,  the  private  prosecutor  prirate  proM- 
must  give  security,  at  raising  the  letters,  that  he  will  report        ' 
them  duly  executed  to  the  Justiciary,  in  terms  of  1635, 
c.  35 ;  and  the  defender,  if  he  be  not  abready  in  prison,  is  by  the 
by  the  letters  required  to  give  caution,  within  a  certain  num- 
ber of  days  after  his  citation,  for  his  appearance  upon  the  day 
fixed  for  his  trial.    And  if  he  gives  none  within  the  days  of 
the  charge,  he  may  be  denounced  rebel,  which  infers  the  for- 
feiture of  his  moveables. 

61.  Formerly  accomplices  in  crime,  or  associates,  were  Awwnplkei 

Mrtodintiie 
liable  in  civil  actiona  for  reparation,  but  procniators-fiscal  may  also  be  letten. 

found  liable  in  damages  where  proceedings  have  been  very  irregolar  and         /^g^ 

have  fedled,  though  only  on  review  by  suspension  in  the  Justiciary  Court 

(n)  Under  the  recent  Court  of  Justiciary  Act  (31  &  32  Vict,  c  95), 

an  accused  person  may  be  cited  to  appear  in  the  Court  of  Justiciary  at 

two  diets,  and  may  be  called  upon  at  the  first  diet  to  pltod  guilty  or  not 

guilty  (§  4),  and  to  have  objections  to  relevancy  of  the  libel  disposed  ol 

Witnesses  and  jurors  are  not  to  be  cited  for  the  first  diet,  which  must  be 

at  least  fifteen  days  after  the  service  of  the  libel,  and  there  must  be  an 

interval  of  at  least  ten  days  between  the  two  diets  (ifrtcL).    The  list  of 

assize  must  be  served  on  the  panel  at  least  six  days  previous  to  the 

second  diet  (§  6).    Observe  that  the  enactment  as  to  the  two  diets  is  only 

permissive.   In  the  sheriff-courts,  however,  in  all  criminal  cases  not  tried 

summarily,  the  will  of  the  libel  mutt  contain  two  diets, — ^the  first  of  thesei 

which  is  only  a  pleading  diet,  being  not  earlier  than  five  days  after  the 

service,  and  the  second  not  earlier  than  nine  clear  days  after  the  first 

diet  (16  &  17  Vict  c.  80,  §  36).    Sununary  prosecutions  are  regulated  by 

87  &  88  Vict  c.  53. 
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not  cited  in  virtue  of  any  special  warrant  ocmtained  in  Ae 
criminal  letters ;  their  names  were  only  inserted  in  a  bill  cr 
writing  to  which  the  letters  referred,  and  might  be  starnd 
out  at  the  messenger's  pleasure.  As  messengers  by  an  abue 
of  this  trust  frequently  suffered  delinquents  to  escape  far 
money,  it  was  enacted  by  1679,  a  76,  that  all  the  peraooB  to 
be  cited  should  be  specially  mentioned  in  the  body  of  the 
criminal  letters. 

Criminal  52.  That  part  of  the  indictment,  or  of  the  criminal  letters, 

be  special ;  which  contains  the  ground  of  the  charge  against  the  defender, 
(g9)  and  the  nature  or  degree  of  the  punishment  he  ought  to  aitf' 
fer,  is  called  the  libel.  All  libels  must  be  special,  setting 
forth  the  particular  facts  inferring  the  guilt,  and  the  pw- 
ticular  place  where  these  facts  were  done.  The  time  of  com- 
mitting the  crime  may  be  libelled  in  more  general  termsi 
with  an  alternative  as  to  the  month  or  day  of  the  mondL(o) 
But  the  defender  will  be  allowed  to  prove  that  upon  certais 
days  of  the  time  libelled  he  was  alibi;  and  on  such  proof 
the  libel  cannot  strike  against  him  as  to  these  days.  The 
necessity  of  special  libels  obtained  in  our  former  law,  not 
only  in  the  trial  of  principal  criminals,  but  of  aooessorieB; 

except  against  but  as  it  was  not  practicable  in  most  cases  to  libel  upcm  the 
precise  circumstances  of  accession  that  might  appear  in  proof, 
libels  against  accessories  were  declared  sufficient  if  they  men- 
tioned in  general  that  the  persons  prosecuted  were  guilty  art 
and  part  (1592,  c.  153). 

Letters  of  53.  The  defender  in  a  criminal  trial  may  raise  letters  of 

exculpation,  for  citing  witnesses  in  proof  of  his  defences 
^^^  against  the  libel,  or  of  his  objections  against  any  of  the  jui; 
or  witnesses ;  which  letters  must  be  executed  to  the  same 
day  of  appearance  with  that  of  the  indictment  or  criminal 
letters.  As  the  right  of  the  defender  to  prove  his  defences 
ought  to  be  as  ample  and  extensive  as  that  of  the  pursuer 
to  prove  his  libel,  letters  of  exculpation  ought  not  to  bo  re- 
fused ou  any  relevant  defence,  though  such  defence  should 
be  inconsistent  with   the  libel  ;  otherwise  libels  might  be  sv 


(o)  A  latitude  of  tliree  months  is  usually  taken  and  allowed.     In 
>onic  ollVnccs,  Ironi  tlu*ir  nature,  a  lon^^er  period  may  l»e  required. 
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laid  as  to  cut  off  the  defender  from  every  article  of  exculpa- 
tion. (|>) 

64.  The  diets  of  appearance  in  the  Court  of  Justiciary  Diets  of 
are  peremptory :  the  criminal  letters  must  be  called  on  the  ^j^^SH^^. 
very  day  to  which  the  defender  is  cited  (1587,  c.  79) ;  and  DeMrting 
hence,  if  no  accuser  appears,  their  effect  is  lost,  inatantia 
peril,  and  new  letters  must  be  raised.(;)     If  the  libel  or  any 
of  the  executions  shall  to  the  prosecutor  appear  informal,  or  if 
he  be  diffident  of  the  proof,  from  the  absconding  or  absence 
of  a  necessary  witness,  the  C!ourt  ¥dll,  upon  a  motion  made 
by  him,  desert  the  diet  pro  loco  et  tempore ;  after  which  new 
letters  become  also  necessary.    A  defender   who  does  not 
appear  on  the  day  to  which  he  is  cited  is  declared  fugitive ; 
in  consequence  of  which  his  single  escheat  falls.(r)    The  de- 
fender, after  his  appearance  in  Court,  is  called  the  pannel. 

55.  The  two  things  to  be  chiefly  regarded  in  a  criminal  Fonn  of 
libel  are — (1.)  the  relevancy  of  the  facts — t.e.,  their  sufficiency  the  releyancy ; 
to  infer  the  conclusion ;  (2.)  their  truth.    The  consideration        ^gx) 

of  the  first  belongs  to  the  judges  of  the  Court ;  that  of  the 
other  to  the  jury  or  the  assize.  In  trials  before  the  Justi- 
ciary, after  hearing  counsel  on  both  sides  upon  the  relevancy, 
informations  hinc  vnde  were,  by  1695,  c.  4,  directed  to  be 
offered  to  the  Court  But  by  the  late  Jiuisdiction  Act  (20  without 
Geo.  II.,  §  41),  the  judges,  after  the  pleading,  and  minutes  f|^?^|^^ 
thereof  made  by  the  clerk,  may  forthwith  pronounce  their 
interlocutor ;  reserving  power  to  themselves,  in  cases  of  diffi- 
culty, to  direct  informations,  either  on  the  relevancy  of  the 
libel,  the  import  of  a  special  verdict,  the  degree  of  punish- 
ment, or  any  other  matter  that  may  be  alleged  for  the  pan- 
nel before  judgment 

56.  If  the  facts  libelled  be  found  irrelevant,  the  pannel  Aaaize, 
is  dismissed  from  the  bar ;  if  relevant,  the  Court  remits  him        (92 


(p)  Now  the  accused  lodges  special  defences — as  when  he  undertakes 
to  prove  an  alihi — and  he  is  entitled  to  adduce  witnesses  in  defence,  pro- 
vided due  notice  is  given  to  the  prosecutor. 

(9)  Adjournments  must  also  be  to  fixed  days  (see  §  66,  note  /; 
Maod.,  Snd  ed.,  469). 

(r)  But  the  sentence  of  fiigitation  or  outlawry  may  be  recalled  if  the 
accused  presents  himself  for  trial  (Macd.,  Snd  ed.,  463, 464). 
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or  jray. 


All  proper 
oniiies  must 
be  tried  bja 


Plobfttkmof 
erimei. 

Oathofpar^. 


to  the  knowledge  of  an  asaize.    The  word  <Ma9im  (tram  amt, 
settled   or  established)   has   di£ferent    significatioDS :  it  ii 
sometimes  taken  for  the  sittings  of  a  Court ;  aometimeB  ftr 
its  r^ulations  or  ordinances;  especially  those  that  fix  the 
standard  of  weights  and  measures ;  and  it  sometimes  sigsi- 
fies  a  jury,  either  because  juries  ocmsisted  of  a  fixed  deter 
minate  number,  or  because'  they  continued  sitting  till  thej 
pronounced  their  verdict  (see  Skene,  voce  Assied).     A  jutjor 
assize  consists  of  fifteen  sworn  men  (juratarea),  picked  out 
by  the  Court  from  a  greater  number,  not  exceeding  forty^ 
(1579,  c.  76 ;  1587,  c.  88),  who  have  been  summoned  for  thit 
purpose  by  the  sheriff,  and  given  in  a  list  to  the  defender  at 
serving  him  with  a  copy  of  his  libeL(«) 

57.  Anciently  no  person  could  be  convicted  of  the  smaDeit 
offence  till  he  was  found  guilty  by  a  jury  of  his  oomitrynMo; 
and  though  now,  for  more  than  a  century  backwards,  inftrior 
judges  have  tried  lesser  breaches  of  the  peace  de  plama,  yBt 
to  this  day  all  prosecutions  of  a  higher  nature^  whether 
before  the  supreme  or  inferior  criminal  Courts,  must  proceed 
by  jury;  and  no  trial,  even  for  a  bloodwit,  if  pursaed  befim 
the  Justiciary,  can  be  carried  on  without  a  jury.  In  die 
trial  of  crimes  competent  to  the  Court  of  Session,  the  fifteen 
judges  may  well  be  considered  in  the  character  both  of  Oout 
and  of  jury. 

68.  Crimes  cannot,  like  debts,  be  referred  to  the  defimder^i 
oath,  for  no  person  is  compellable  to  swear  against  himself 
where  his  life,  limb,  liberty,  or  estate  is  concerned,  nor  efea 
in  crimes  which  infer  infiemiy,  because  one's  good  name  is,  bi 
right  estimation,  as  valuable  as  his  life.  The  law  is,  however, 
forced  in  the*  crime  of  u8ury,(Q  to  depart  from  some  of  its 
common  rules,  that  the  crime  may  be  brought  to  light 


(f )  The  chief  Acts  regulating  the  qnalificatioiui  and  selection  of  jnron 

in  criminal  cases  (who  may  now  be  cited  by  registered  poet  letter  ;  31 
and  32  Vict.  c.  95,  §  10)  are  6  Geo.  IV.  c.  22,  and  1  &  2  Vict  c.  119, 
§  27.  As  to  time  for  serving  jury-list  when  accused  is  citetl  to  two  diet« 
in  the  High  Court,  see  ante,  §  50,  note  (71).  Both  the  public  prosecutor 
and  the  accused  may  challenge  jurors  on  cause  shown,  besides  being  en- 
titled to  five  peremptory  challenges. 
(t)  See  ante,  §  42,  note  (6). 
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Where  the  usury  is  founded  on  a  written  obligation  in  the 

hands  of  the  defender,  the  pursuer  may,  by  an  exhibition 

force  him  to  produce  it  in  evidence  of  the  crime,  contrary  to 

the  rule  JVemo  tenetur  edere  i/nsti'v/menta  contra  ae:  and 

where  it  is  not  founded  upon  writing,  the  crime  may  be 

proved  by  the  usurer  s  own  oath,  notwithstanding  the  rule 

Nemo  tenetur  jurare  in  sv/jum  turpitudinem  (1600,  c.  7). 

Crimes,  therefore,  are  in  the  general  case  provable  only  by  Extrajudisiai 

the  defender's  free  confession,  or  by  writing,  or  by  witnesses.  ««'M«on. 

No  extrajudicial  confession,  unless  it  is  adhered  to  by  the 

pannel  in  judgment,  can  be  admitted  as  evidence  ;{u)  for  the 

whole  proof  must  be  deduced  in  open  Court,  in  presence  of 

the  assize  or  jury,  as  well  as  of  the  pannel  (1587,  c.  90).    A  jadidai 

judicial  confession  ought  to  be  received  with  all  the  qualities  *^^*^®"- 

that  the  pannel  has  thought  fit  to  adject  to  it ;  so  that  the  Proof  bj 

prosecutor  who  pleads  upon  one  part  of  it  must  admit  the  '^^^' 

whole.   Proof  by  writing  is  seldom  used  but  in  usury,  forgery, 

and  perjury.    Though  in  deforcement  the  written  execution 

of  the  messenger  or  o£Scer  is  su£Scient  evidence  of  the  violence 

in  all  civil  questions  concerning  the  validity  of  the  diligence 

till  it  be  declared  false,  yet,  in  a  criminal  trial  moved  against 

the  deforcers,  the  meinger's  execution,  who   is  a  Vty 

interested  in  the  prosecution,  is  not  regarded. 

59.  All  objections  relevant  against  a  witness  in  civil  cases  Proof  bj 
are  also  relevant  in  criminaL(t;)    No  witness  is  admitted  who  ^*"**'"*' 
may  gain  or  lose  by  the  event  of  the  triaL(t(;)    Hence,  in  the  intere^ed 
crime  of  usury  the  testimony  of  him  who  has  given  the  un- 
lawful profits  is  rejected,  because  he  becomes  a  gainer  by  the 
conviction  of  the  usurer  (1600,  c.  7).     In  deforcement  the 
persons  employed  by  the  messenger  to  attest  the  execution 
are  in  some  sense  parties,  violence  being  commonly  used 

(«)  Evidence  of  extngudidal  admisBions  is  constantly  admitted  unless 
there  be  evidence  of  their  having  been  improperly  drawn  from  the 
accused  by  officials.  Declarations  made  before  the  magistrate  before 
whom  the  accused  is  first  brought  may  be  used  against  the  prisoner  by 
the  pabUc  prosecutor. 

(v)  For  the  changes  in  the  law  relative  to  the  admissibility  of  wit- 
neasesy  see  notes  to  b.  iv.  t  iL,  tupra. 

{w)  The  objection  of  interest  is  now  abolished  (16  ft  16  Vict,  c,  27,  §  1). 
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agaitifit  tliem  as  well  as  againsl  ihe  mefiaenger ;  yet,  a»  d 

proof  of  the  crime  would  be  frequently  impracticable  if  thfl 

evidence  were  rejectf^d,  the  law  considers  the  messenger  i 

the  only  party  against  whom  the  violence  is  intended,  aa 

therefore  receives  the  testirauny  of  the  witnesses,  though  tbt 

,  should  be  beaten.     Socii  criminia,  or  associates  in  the  safl 

crime,  are  not  admitted  against  one  ajiother,  except  either! 

crimes  ngainst  the  State,  as  treason  ;  in  occult  crimes,  whd 

other  witnesses  cannot  be  bad,  as  forgery ;   or  in  thefts  t 

depredations  committed  in  the  Highlands  (21  Geo.  II.  c.  9 

ty  iittiirtd.  ij  21).(ie}    The  testimony  of  the  private  party  injured  may  I 

received  against  the  pannel  where  the  King's  Advocate  is  tl 

only  prosecutor,  if  from  the  nature  of  the  crime  there  ma 

needs  be  a  penury  of  witnesses,  as  in  rape,  robbery,  &e. 

It  two  60.  Where  a  crime  is  to  be  proved  by  severBl  circuH 

J^^         stjiuces  connected  tt^ther,  every  one  of  which  makes  a  pM 

'  ■*'"         of  the  same  criminal  act,  a  single  witnesa  to  each  circumstaiM 

is  NufBcient  evidence.     But  it  may  be  doubted  whether  th 

ought  to  obtain  in  crimoe  n>iterated  by  different  criminal  act 

For  if  a  single  witness  should  be  deemed  sufficient  in  sol 

case  for  proof  of  each  separate  act,  it  would  destroy  one  of  A 

strongest  checks  by  which  the  testimony  of  false  witness! 

may  be  controlled  (see  7  Gul.  Ill,  c  3,  Jj  4).     Formerly  th 

depositions  of  witnesses  in  all  trials  before  the  criminal  coui 

were  reduced  into  writing;  but  that  practice  is  abolished  b 

21  Geo.  11,  c  19,  imless  where  the  libel  concludes  death  c 

(,fi,,  {lemembration.(y)      Crimes   which   by   their  nature   hardl, 

tunipiiun.    ^dmit  direct  evidence  may  be  proved  by  presumptive ;  an 

these  presumptions  ought,  from  the  severity  of  the  coqcIq 

aions  in  criminal  trials,  to  be  so  pregnant  as  necessarily  b 


(x)  Soeii  cnminii  ate  now  in  all  casea  admisaible  witneascs,  th«i 
creilibility  being  aabject  of  observation  to  the  JU17  (Hume,  ii.  36").  J 
toeim  taken  as  a  witneaa  by  the  public  prosecutor  cannot  be  afl«nnTil 
tried  for  the  offence.  Whether  every  witness  called  by  the  Crown  i 
eieinpt  from  prosecution  for  the  offence  in  regard  to  which  he  is  exan 
ined  is  a  question  upon  which  there  is  a  difference  of  opinion ;  n 
Debate  in  House  of  Commons  (Appendix  to  4  Irv.). 

(j/)  Even  in  these  cases  the  practice  has  been  aboliahed,  but  the  jndg 
must  Btill  take  notes  of  the  evidence  led. 
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cany  conviction  along  with  them.  But  where  a  crime  is  to 
be  tried  only  ad  civilem  effectum — e.g,,  where  a  process  of 
adultery  is  brought  for  obtaining  a  divorce — more  slender  pre- 
sumptions will  be  received ;  so  that  the  same  proof  that  has 
been  judged  sufficient  for  procuring  a  divorce  before  the  com- 
missaries may  be  cast  if  the  crime  should  be  afterwards  tried 
criminally. 

61.  After  all  the  witnesses  have  been  examined  in  Court,        (loi) 
the  assizers  are  shut  up  in  a  room  by  themselves,  where  they 

must  continue  excluded  from  all  correspondence,(2^)  till  their  Verdict  of 
verdict  or  judgment  be  subscribed  by  the  foreman  (or  chan- 
cellor) and  clerk  (1587,  c  94;  1672,  c.  IG,  art.  38,  conceim- 
iifig  the  Justice  Court)  ;{a)  and  according  to  this  verdict  the 
Court  pronounces  sentence,  either  absolving  or  condemning. 
It  is  not  necessary  by  the  law  of  Scotland  that  a  jury  should 
be  unanimous  in  finding  a  person  guilty;  the  narrowest 
majority  is  as  sufficient  against  the  pannel  as  for  him.  Juries 
cannot  be  punished  on  account  of  an  erroneous  verdict,  either 
for  or  against  the  pannel;  but  they  might,  by  our  former 
law,  for  absolving  him  against  clear  evidence.  This  crime  of  Bnorof  msu«. 
wilful  error  in  an  assize  was  tried  by  a  grand  assize,  con- 
sisting of  twenty-five  gentlemen  possessed  of  land-estates; 
and  was  punished  by  imprisonment  for  a  year,  forfeiture  of 
moveables,  and  infamy  {Reg.  Maj.^  1. 1,  c.  14,  §  2  e^  seq. ;  1475, 
c.  64).  But  these  assizes  of  error  have  been  at  no  period 
much  in  use  (see  Skene,  voce  Aesiaa) ;  and  they  are  declared 
a  grievance  by  the  Convention  of  Estates  (1689,  c.  18). 

62.  Though  the  proper  business  of  a  jury  be  to  inquire  Powen  of  a 
into  the  truth  of  the  facts  found  relevant  by  the  Court,  for  of ^^^  "^ 
which  reason  they  are  sometimes  called  the  inquest,  yet  in 

many  cases  they  judge  also  in  matters  of  law  or  relevancy. 
Thus,  though  an  objection  against  a  witness  should  be  re- 


(«)  See  M'Chrth  v.  BathgaU,  H.C.,  May  16,  1869,  41  Sc.  Jur.  442, 
where  a  sentence  was  suspended  because  the  sheriff  had  during  the  trial 
"  adjourned  the  diet "  without  making  any  provision  in  his  interlocutor 
for  the  seclusion  and  surveillance  of  the  jury. 

(a)  The  verdict  is  now  announced  vivd  voce  by  the  chancellor,  and 
taken  down  by  the  clerk  of  court ;  and  written  verdicts  are  practically 
obsolete, 

2y 
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Sentencea 
within  what 
time  to  be 
executed. 

(102) 


pelled  by  the  Court,  the  assizers  are  under  uo  necessity  to 
give  more  credit  to  his  testimony  than  they  think  just 
And  in  all  trials  of  art  and  part,  where  special  fiEU^ts  are  not 
libelled,  the  jury,  if  they  return  a  general  verdict,  are  indeed 
judges,  not  only  of  the  tnith,  but  of  the  relevancy  of  the 
General  and     facts  that  are  swom  to  by  the  witnesses.     A  gfeneral  verdict 

special  verdict.  .       ,  i  •   i    r>     t     •  i  .1^1  1  •  m 

IS  that  which  niids  m  general  terms  that  the  pannel  is  guiltv 
or  not  guilty,  or  that  the  libel  or  defences  are  proved  or  not 
proved.  In  a  special  verdict  the  jury  finds  certain  feu^ts 
proved,  the  import  of  which  is  to  be  fifterwards  considered  bv 
the  Court.(?>) 

63.  By  our  old  law  the  sheriff^  was  confined  to  a  definite 
time  in  pronouncing  and  executing  sentence  on  certain  crimi- 
nals.    When  a  murderer  was  taken  red-hand — Le.,  appre- 
hended in  the  criminal  act — it  behoved  the  sherift*  not  (mh 
to  try  him,  but  to  execute  the  sentence  within  three  suns; 
whereas  if  he  was  apprehended  ex  intervaUo,  forty  days  were 
allowed  for  that  purpose  (1426,  a  90;  1491,  c.  28).     It  was 
afterwards  provided  (by  1695,  c.  4),  that  in  all  cases  where 
the  sheriff  was  tied  down  to  do  justice  in  three  suns,  sentence 
might  be  executed  at  any  time  within  nine  days,  provided  it 
had  been  pronounced  within  three.     But  by  our  present  law 
criminal  judges  not  only  may,  but  must,  suspend  for  some 
time  the  execution  of  such  sentences  as  affect  life  or  limb,  so 
that  condemned  criminals  whose  cases  deserve  favour  might 
have  access  to  apply  to  the  King  for  mercy.     No  sentence  of 
any  court  of  judicature  south  of  the  River  Forth,  importing 
either  capital  or  corporal  punishment,  could  be  executed  in 
less  than  thirty  days ;  and,  if  north  of  it,  in  less  than  forty, 
after  the  date  of  the  sentence,  by  11  Geo.  I.  c.  26,  §  10. 
This  Act,  in  so  far  as  it  concerns  corporal  punishments  less 
than  death  or  dismembering — e.g,,  whipping,  pillory ,(c)  Ac- 
is  altered,  so  that  judges  may  now  inflict  these  eight  days  after 
scMjtence  ou  this  side  Forth,  and  twelve  days  after  senteruv 
bevoiid  it  (3  Oeo.  II.  c.  32).(f/^ 

(h)  (Jnestions  (d"  (liHiculty  may  lu-  rertilie«l  from  circuit  to  the  Hiijl: 
Cnurt,  l)ut  to  a  lixi'd  day.     See  lulow,  §  OH,  iiot«^  (/). 
(r)  A1>oli^lHMl  :7  Win.  IV.  ,^'  1  Vi.'t.  r.  L>3\ 
((/}  Tin-  ]>i'rin(ls  witliin  whicli  capital  sentences  iniist  now  W  eit- 
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64.  Crimes  are  extinguished — (1.)  By  the  death  of  the  Extinction 
criminal ;  both  because  a  dead  person  can  make  no  defence,  death ; 
so  that  his  trial  is  truly  a  judging  upon  the  hearing  of  one        ^03^ 
side ;  and  because,  though  his  guilt  should  be  ever  so  notori- 
ous, he  is  after  death  carried  beyond  the  reach  of  human 
penalties,  and  consequently  continues  no  longer  an  object  of 
correction,  which  is  one  of  the  great  purposes  of  punishment. 
Such  trials,  therefore,  can  have  no  effect  but  to  punish  the 
innocent  heir,  contrary  to  that  most  equitable  rule  GvXpa 
tenet  suoa  auctares.     (2.)  Crimes  may  be  extinguished  by  a  by  remission, 
remission  from  the  Sovereign.     But  a  remission,  though  it       (i05-7) 
secures  a  delinquent  from  the  public  resentment,  the  exercise 
of  which   belongs   to  the  Crown,  cannot  cut  off  the  party 
injured  from  his  claim  of  damages,  over  which  the  Crown 
has  no  prerogative.     Agreeably  to  this  distinction,  no  person 
was  allowed  to  plead  a  remission  till  he  had  given  security 
to  satisfy  the  private  paily  (1457,  c.  74;  1528,  c.  7) ;  and  in 
the  case  of  slaughter,  it  behoved  the  wife  or  the  executors  of 
the  deceased,  who  were  entitled  to  that  satisfaction,  or,  as  it 
is  called   in   the  style  of  our  statutes,  ttssythment,  to  sign 
letters  of  slains,  acknowledging  that  they  had  received  satis- 
faction, before  any  remission  could  be  granted  to  the  slayer 
(1592,  e.   155,  No.   1 ;   1593,  c.   174).     Whoever,  therefore, 
founds  on  a  remission,  is  liable  in  damages  to  the  private 
prosecutor,  iu  the  same  manner  as  if  he  had  been  tried  and 
found  guilty.      Even  general   acts  of  indemnity  passed  in  Acts  of  in- 
Parliament,  though  they  secure  against  such  penalties  as  law   ^"^*  ^' 
inflicts  upon  the  criminal,  merely  jier  moclum  jyoe^nce  (Stuart 
v.  Haliburtmiy  July  1,  1713,  M.  G829),  yet  do  not  against 
the  payment  of  any  pecuniary  tine  which  is  given  by  statute 
to  the  party  injured  {Robeiiami  v.  Robeiisan,  Feb.  22,  1712, 
M.    G827),  nor,   consequently,   against   the   demand  of  any 
claim  competent  to  him  in  name  of  damages. 

66.   Lesser  injuries,  which  cannot   be  properly  said   to  Kxtinction  by 
affect  the  public  peace,  may  be  extinguished  either  by  the  ^^**^^g* '®*' 

_  __.___.  —  oflPence; 

cuted  are  not  less  than  fifteen  or  more  than  tweutv-onc  <lays  after,  if  south 

(108) 
of  the  Forth  ;  and  not  less  than  twenty  or  more  than  twenty-seven  days 

if  north  then»of  (11  Geo.  TV.  &  1  Will.  IV.  c.  37).     Ordinarv-  sentences 

run  from  their  diite. 
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b^  prescrip- 


Short  preicrip- 
of  a 

lecb 
f  tatute ; 

(110) 


private  party's  expressly  forgiving  them,  or  by  his  being 
reconciled  to  the  offender  after  receiving  the  injoiy.  Heooe 
arises  the  rule  DiaaimuUUione  tollUur  injuria.  But  where 
the  offence  is  of  a  higher  nature,  the  party  injured,  thoagb 
lie  may  ptiss  from  the  prosecution  in  so  far  as  his  privite 
interest  is  concerned,  cannot  preclude  the  King's  Advoote 
or  procurator-fiscal  from  insisting  ad  vindictam  publiccmL 

66.  Crimes  are  also  extinguished  by  prescription,  whidi 
ojierates  by  the  mere  lapse  of  time  without  any  act  either  rf 
the  Sovereign  or  of  the  private  sufferer.  Crimes  prescribe 
both  by  the  Roman  law  (L  12,  C.  ad  leg.  Coim.  adfalfi,  9, 
22),  and  by  the  custom  of  Scotland  (see  Macken.  Crim.,  tit 
Prcscription),(e)  in  twenty  years;  but  in  particular  crimen 
tion  of  certain  ^\^q  prescription  is  limited  by  statute  to  a  shorter  time.    Ko 

cnmecby  r  r  j 

person  can  be  prosecuted  upon  the  act  against  wrongous  un- 
prisonment  after  three  years  (1701,  c.  6).  High  treason  com- 
mitted within  His  Majesty's  dominions  suffers  likewise  a 
triennial  prescription  if  indictment  be  not  found  against  the 
traitor  by  a  grand  jury  within  that  time  (7  GuL  III.  c.  3,  §  5;. 
All  actions  brought  upon  any  penal  statute  made  or  to  be 
made,  where  the  penalty  is  appropriated  to  the  Crown,  ex- 
pire in  two  years  after  committing  the  offence ;  and  where 
the  penalty  goes  to  the  Crown  or  other  prosecutor,  the  pro- 
secutor must  sue  within  one  year,  and  the  Crown  within  two 
years  after  that  year  ended  (31  Eliz.  c.  5).  And  this,  though 
an  English  Act,  affects  Scotland,  as  it  limits  all  the  penal 
British  statutes  passed  since  the  Union  which  concern  this 
part  of  the  United  Kingdom.  Certain  crimes  are,  without 
the  aid  of  any  statute,  extinguished  by  a  shorter  prescription 
than  twenty  years.  By  our  old  law  {Beg.  Maj.,  1.  4,  c.  10), 
in  the  cases  of  rape,  robbery,  and  haimsucken,  the  party 
iijjured  was  not  heard  after  a  silence  of  twenty-four  hours, 
from  a  presumption  that  persons  could  not  be  so  grossly 
injured  without  imnietliately  comphimiiig.  And  it  is  prob- 
able that  a  prosecution  for  these  crimes,  it"  delayed  for  any 
considi^'ablo   time,    would   be   cast   even   at   this   day,   or  at 


without 
•tatute. 


i,r)  See  Jil.'so  tlie  nciled  ca.^e  of  CaJlum  Macgnrjor,  1773,  M.  11,146  ; 
Mjulauriu,  pj).  oi)'),  773  ;  Hume,  ii.  13G-7  ;  Macd.,  2iul  ed.,  273,  274. 
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least  the  punishment  restricted.  Lesser  injuries  suflfer  also 
a  short  prescription ;  law  presuming  forgiveness  from  the 
nature  of  the  offence  and  the  silence  of  the  party.  The 
particular  space  of  time  sufficient  to  establish  this  presump- 
tion must  be  determined  by  the  judge  according  to  circum- 
stances. (/) 

(/)  That  the  case  has  already  been  brought  to  proof  against  the 
accused,  or,  in  technical  language,  that  he  has  "  tholed  an  assize,"  is  a 
j^ood  plea  in  l)ar  of  trial  (Hume,  ii.  465-6,  and  case  of  John  Hannah  ^ 
1806,  there  referred  to,  p.  446,  note  1).  The  previous  trial  must,  how- 
ever, have  been  truly  for  the  same  offence,  and  regular ;  so  rigidly  is 
this  rule  enforced,  that  where  a  verdict  of  guilty  had  been  returned,  but  lust.  b.  iv. 
i\  question  as  to  the  atlmission  of  evidence  was  certified  to  the  High  •  "*•  *> 
Court  but  not  to  a  fixetl  day  (see  above,  §  54),  the  pannels  were  liberated . 
and  were  afterwards  held  to  have  tholed  an  assize  when  charged  on  a 
new  indictment  for  the  same  offence  {Atidersons,  1852,  1  Irv.  p.  66). 
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I.  CHARTER  OF  DAVID  I.  (1124-1153). 

David,  King  of  the  Scots,  to  all  good  men  of  his  whole  land, 
French  and  English  and  Galwegians  :  Greeting,  Know  that  I  have 
given  and  granted  to  Robert  of  Brus,  in  fee  and  heritage,  to  him 
and  his  heir,  the  valley  of  Anant  in  forest,  on  both  sides  of  the  water 
of  Anant,  as  the  marches  are  from  the  forest  of  Seleschirche  as  far 
lis  his  land  extends  towards  Stradnitt  and  towards  Clud,  freely 
and  quietly  as  any  other  forest  of  his  is  best  and  most  freely  held. 
Whereupon  I  forbid  that  any  one  hunt  in  the  aforesaid  forest 
unless  by  his  authority,  on  pain  of  forfeiture  of  ten  pounds,  or 
that  any  one  go  through  the  aforesaid  forest,  unless  by  a  straight 
road  appointed.  Witnesses,  Walter  the  Chancellor,  Hugh  of 
Moreuill,  and  Walter  son  of  Alan,  and  Odenell  of  Umframuill, 
and  Walter  of  Sandesci,  and  Richard  of  Moreuill.  At  Strap... 
rtune. 

II.  CHARTER  OF  REIGN  OF  MALCOLM  IV.  (1153-1166). 

Waldevus  son  of  Cospatric,  to  all  his  good  men  and  all  his  friends 
present  and  to  come,  Greeting  :  Know  ye  that  I  have  given  and 
granted,  and  by  this  my  charter,  confirmed  to  Helias  son  of 
Huctred  Dundas,  for  half  a  knight's  service^  to  be  held  by  him  and 
his  heirs  of  me  and  of  my  heirs,  in  fee  and  heritage  in  moors,  in 
waters,  in  stanks,  in  mills,  in  meadows,  in  pastures,  with  all  its 
right,  marches,  and  pertinents :  I  grant,  therefore,  and  will  and 
charge,  that  the  aforesaid  Helias  have  and  hold  that  land  so 
quietly,  and  so  freely,  and  so  honourably  as  no  man  holds  of  a  baron 
more  freely  and  quietly  and  honourably  in  all  the  land  of  the  King 
of  Scotland.  Before  these  witnesses,  John  son  of  Orm,  Walden  son 
of  Baldewin,  Robert  of  St.  Michael,  Helias  of  Hadestanden,  Wil- 
liam of  Copland,  William  of  Hellebet,  Alden  the  Steward, 
Gerary  the  Knight,  John  of  Gragin. 

Both  of  these  documents  originally  had  seals  attached.  They  are 
taken  from  the  National  MSS.  of  Scotland,  Port  I.  pp.  12  and  18. 
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ITL  FEU-CHARTER. 
Form  in  une prior  to  LeifUlation  of  IS47.      ' 

Know  al]  men  by  titeae  presents,  that  I,  A,  bad 
[irietor  of  the  lands  and  olliers  after  dispone^  in  consu) 
the  sum  of  £  inatantly  paid  to  me  by  B,  and  c 

hereby  iicknowledge  the  receipt,  reuounciitg  all  exc©pti< 
contrary,  and  of  the  feu-duty  hei-eiiiaft^r  stipulated  ta  b 
me,  and  for  other  caiiBes  me  moving. 

Have  sold,  alienated,  and  in  feu-farm  disponed, 
these  presents,  sell,  alienate,  and  in  feu-farm  dispoke 
my  heira  and  enccessors,  to  and  in  favour  of  the  eaid  B, 
and  assignees  whomsoever,  heritably  and  irredeemably, 
WHOLB  the  lands  of  [deicrihe  tlie  lcmds\,  lying  within  the 
and  shire  of  ,  tggs 

the  tcinde,  both  |jarsonage  and  vicarage,  thereof^  and  pu 
clee,  and  pei-tinentB  of  the  same  ; 

To  U8  HOLDEN  and  to  hold,  all  and  sundry,  the  tanc 
and  others  above  disponed,  by  the  said  B  and  his  foresaid 
under  me  and  my  hell's  and  bucccssoi's  whomsoever,  an  tbi 
diate  lawful  superiors  of  the  satne,  in  feu-farm,  fee,  and 
for  ever,  by  all  the  righteous  meiths  and  marches  there) 
same  lie  in  length  and  breadth,  with  houses,  biggings,  iu 
quietly,  well,  and  in  peace,  without  any  revocation  or 
whatsoever  : 

Giving  therefor,  yearly,  the  said  B,  and  hia  foresaid 
lauds  and  others  above  disponed,  to  me  and  my  foree&id 
diate  lawful  sujuriors  of  the  same,  the  sum  of  £ 
in  name  of  feu-duty,  at  two  terms  in  the  year,  Whitaui 
Martinmaa,  by  ei^ual  portions,  beginning  the  tirst  t«mi'R 
thereof  at  Whitsunday  next,  for  the  half-year  preceding 
forth  thereafter  at  the  said  two  terms  in  the  year,  in 
coming ;  and  dooblisg  the  said  feu-duty  the  first  year  of  1 
of  each  heir  and  singular  successor  to  the  lands  and  others 
and  these  for  all  other  bni'dtm,  exiictioii,  demand,  or  secula 

wlitttaOBHii,  wliitJi  van.  bo  auywajs  cAautod  I'ur  the  lands  ai 
foresaid,  or  any  part  thereof,  in  nil  time  coming  : 

Which  lands,  teinds,  and  others  above  disponed,  ^ 
feu-right,  and  the  infeftmcnt  to  follow  hereon,  I  bind  ant 
roe  and  my  foresaids,  to  wakrant  to  the  said  B  and  his  f 
at  all  hands,  and  against  all  mortals  : 


FEU-CHARTEB.  Ul 

And  Further,  I  hereby  make  and  constitute  the  said  B  and 
his  foresaids,  my  cessioners  and  assignees,  in  and  to  the  whole 
writs  and  evidents,  rights,  titles,  and  securities  of  the  said  lands 
and  others  granted  in  favour  of  me,  my  authors  and  predecessors, 
and  that  to  the  effect  of  maintaining  and  defending  the  said  B  and 
his  foresaids  in  the  right  of  the  lands  and  others  hereby  conveyed  ; 
and  as  the  same  cannot  be  herewith  delivered  up,  I  oblige  myself 
and  my  foresaids  to  make  the  same  forthcoming  to  the  said  B  and 
his  foresaids,  whenever  they  have  occasion  for  the  same,  and  that 
upon  a  proper  receipt  and  obligation  for  redelivery  within  a 
I'easonable  time,  under  a  suitable  penalty ;  as  also  I  hereby 
assign,  transfer,  and  make  over  to  the  said  B  and  his  foresaids, 
the  rents,  maiLls,  and  duties  of  the  said  lands  and  others,  from 
and  after  the  term  of  next,  which  is  hereby  declared 

the  term  of  his  entry  to  the  premises,  and  in  all  time  coming,  with 
power  to  call,  sue  for,  uplift,  and  discharge  the  same ; 

Which  assignation  I  bind  and  oblige  mjrself  and  my  fore- 
saids to  warrant  as  follows — viz.,  in  so  far  as  concerns  the  writs  and 
evidents,  at  all  hands  and  against  all  mortals ;  and  in  so  far  as 
concerns  the  rents,  maills,  and  duties,  from  my  own  facts  and 
deeds  only  ; 

And  Further,  I  hereby  bind  and  oblige  me  and  my  fore- 
saids to  free  and  relieve  the  said  B  and  his  foresaids  of  all  cess, 
minister's  stipend,  and  other  public  and  parochial  burdens  exigible 
furth  of  the  said  lands  and  others,  preceding  the  said  term  of 
,  the  said  B  and  his  foresaids  being  bound  to  free  and 
relieve  me  and  my  foresaids  of  the  same  in  all  time  thereafter ; 

And  I  CONSENT  to  the  registration  hereof  in  the  books  of 
Council  and  Session,  therein  to  remain  for  preservation ;  and  for 
that  purpose  constitute  ,  my  procurators,  &c. 

Moreover,  I  hereby  desire  and  require  you  , 

and  each  of  you,  my  bailies  in  that  part  hereby  specially  con- 
stituted, that  on  sight  hereof  ye  pass  to  the  ground  of  the  said 
lands  and  others,  and  there  give  and  deliver  to  the  said  B,  or  his 
foresaids,  heritable  state  and  sasine,  with  real,  actual,  and  corporal 
possession,  of  all  and  whole  the  lands,  teinds,  and  others  par- 
ticularly above  specified,  with  the  parts  and  pertinents  thereto 
belonging,  lying,  and  described  as  aforesaid,  and  here  held  as  re- 
peated brevitcUia  ccmsa^  to  be  holden  in  maimer  foresaid,  and  for 
payment  of  the  feu-duties  before  specified ;  and  that  by  delivering 
to  the  said  B  or  his  foresaid,  or  to  his  or  their  attorney,  in  his 
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or  their  Dunea,  benrers  hereof  ot  earth  and  atone  of  the  gn 
the  said  lands,  and  a  handful  of  grass  and  com  for  the  nid 
with  all  other  aymbols  usual  and  necessary  ;  and  this  in  I 
ye  leave  undone ;  Which  to  do.  t  coumit  to  you  and  each 
my  bailic«  in  that  part  foresaid,  my  full  power  by  this  my  ] 
of  saaine  directed  to  you  for  that  effect : 

In  W1THE88  WHEREOF,  these  presents,  written  upon  t 
the  preceding  pages  of  stMmped  vellum,  by  C 

to  D,  are  eubscribed  by  me  at 
of  one  thousand  eight  hundred  and 

before  these  witnesses  E  and  F. 

(Signed) 
(Signed)  £,  uilnem. 
(     „     )  F,  tmtitMt. 


lum,  by  C 

J 


rv— DISPOSITION 


AS  UNDEK  CONSOLIDATION  ACT,  1868. 
31  &  32  Vict.,  Cap.  101,  Scbkd.  B. 
I,  A,  heritable  proprietor  of  the  lands  and  others  lierd 
disponed,  in  conaidpration  of  the  sum  of  £  stg.  in) 

paid  to  mo  by  B  us  the  price  thereof,  do  hereby  dispone  to  i 
favour  of  the  said  B,  and  his  heirs  and  assignees  whom) 
hcrita,bly  and  irredeemably,  all  and  whole  the  lands  .  ,  .  (o), 
in  the  parish  of  Y,  and  county  of  Z,  together  with  the  pert 
of  the  said  lands,  and  my  whole  right,  title,  and  interest,  | 
and  futtire,  therein,  with  entry  at  the  t^rm  of  [her«  jrpesj 
daU  of  eiilTy]  [(i)to  be  holdentheBaidlandsandotheni  [or  kuI 
a  me  [w  a  nip  vol  tie  rae,  is  IIk  cage  ninj/  6c]  ;  and  I  resign  t] 
lands  and  others  [or  subjects]  for  new  infeftmc-iit  or  invMtti 
and  I  assign  the  writs,  and  have  delivered  th«  same  luoord 
inventory  ;  and  I  ass^n  the  i-cnts  ;  and  I  bind  myself  to  fri 
relieve  the  said  disponee  and  his  foresaide  of  all  feu-duUea,  i 
ties,  and  public  burdens ;  and  I  grant  wurrandioe ;  Uid  I  ei 
l«  regiatration  hereof  for  preservation  [^r  far  prcscrvatiiii 
I'Xi^cution].  In  witsk.SS  wjieheof  [insei-t  a  UM'mij  clin'w 
tituat /onii]. 

(o)  Inste.id  of  describing  the  lands  or  inserting  burdens  to  whic 
ore  subject,  they  ttiay  be  referred  to  as  described  or  specified  in 
viously  recorded  deed.     There  are  stiilutorj'  forma  for  such  referei 

(6)  Since  the  Act  of  1874  there  is  no  room  for  (hcse  clauses. 


BOND  AND  DISPOSITION  IN  SECURITY. 


v.— BOND  AND  DISPOSITION  IN  SECURITY. 
31  &  32  Vict.,  Cap.  101,  Sched.  FF,  No.  1. 

1^  A  B  [here  name  and  design  the  granter]^  grant  me  to  have 
instantly  borrowed  and  received  from  C  D  [liere  name  and  design 
the  creditor],  the  sum  of  [insert  tlie  stim"]  sterling ;  which  sum  I 
bind  myself,  and  my  heirs,  executors,  and  representatives  whomso- 
ever, without  the  necessity  of  discussing  them  in  their  order,  to 
repay  to  the  said  C  D,  his  executors  [or  his  heirs,  excluding  exe- 
cutors] or  assignees  whomsoever,  at  the  term  of  [Jiere  insert  the 
date  and  place  of  paynyent\  with  a  fifth  part  more  of  liquidate 
penalty  in  case  of  failure,  and  the  interest  of  said  principal  sum  at 
the  rate  of  per  centum  per  annum  from  the  date  hereof 

to  the  said  term  of  payment,  and  half-yearly,  termly,  and  propor- 
tionally thereafter  during  the  not-payment  of  the  same,  and  that  at 
two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  of  the  said  interest  at 
the  term  of  next,  for  the  interest  due  preceding  that  date, 

and  the  next  term's  payment  thereof  at  following,  and 

so  forth  half-yearly,  termly,  and  proportionally  thereafter  during 
the  not-payment  of  the  principal  sum,  with  a  fifth  part  more  of 
the  interest  due  at  each  term  of  liquidate  penalty  in  case  of  failure 
in  the  punctual  payment  thereof.  And  in  security  of  the  personal 
obligation  before  written,  I  dispone  to  and  in  favour  of  the  said 
C  D  and  his  foresaids,  heritably,  but  redeemably  as  after  men- 
tioned, yet  irredeemably  in  the  event  of  a  sale  by  virtue  hereof,  all 
and  whole  \fiere  describe  or  refer  as  in  Scliedule  (E)  or  Schedule  (G) 
to  the  lands],(c)  and  that  in  real  security  to  the  said  C  D  and  his 
foresaids  of  the  whole  sums  of  money  above  written,  principal, 
interest,  and  penalties  ;  and  I  assign  the  rents ;  and  I  assign  the 
writs  ;  and  I  grant  waiTandice  ;  and  I  reserve  power  of  redemption ; 
and  I  oblige  myself  for  the  expenses  of  assigning  and  discharging 
this  security  ;  and  on  default  in  payment  I  grant  power  of  sale  ; 
and  I  consent  to  registration  for  preservation  and  execution.  In 
WITNESS  WHEREOF,  &c.  [insert  a  testing  clause  in  tLstuUform]. 

(c)  If  the  lands  are  held  under  any  real  burdens,  conditions,  pro- 
visions, or  limitations,  insert  them  here  or  refer  to  them  in  or  as  nearly 
as  the  circumstances  may  require  in  the  form  of  Schedule  (D). 
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A.DaW4.  VI.~CONVEYANCING    ACT,    187l| 

37  &  3S  ViciOKLE  Eegins,  Cap.  94. 
Section  4, 
When  lands  have  been  feued,  whether  before  or  i 
commencemrtit  of  this  Act, — - 

ititnn  (1)  ItfihaJI  not,  notwithstanding  any  provision,  decUnt 

or  condition  to  the  contrary  in  any  statute  in  fore 
the  passing  of  this  Act,  or  in  any  deed,  instrnnien 
writing,  whether  datiaJ  bi'fore  or  eSU:r  the  passing  oi 
Act,  be  neoesHary  in  order  to  the  completion  of  the 
of  any  jierson  having  a  right  to  the  lands  in  whol 
in  part,  whether  aiich  right  shall  have  been  acquiro 
succeGsioQ,  bequest,  gift,  or  coRveyanw,  that  he  \ 
obtain  from  the  superior  any  charter,  prectjpt,  or  ( 
writ  by  progress  ;  and  it  shall  not  be  competent  foi 
superior  in  any  case  to  grant  any  such  charter,  pre 
or  other  writ  by  progress  :  Provided  always,  that  not 
in  this  Act  contained  shall  prevent  the  grantia 
charters  of  novodamua  or  precepts  or  writs  from  Chai 
or  of  clare  constat,  or  writs  of  oehnowlcdgment : 
(2.)  Every  proprietor  who  is  at  the  conunf^neement  of 
Act  or  thereafter  shall  he  duly  infcft  ui  the  lands  slu 
deemed  and  held  to  be,  as  at  the  dat«  of  the  rcgistn 
of  such  infeftment  in  the  appropriate  register  of  ml 
duly  entered  with  the  nearest  superior  whose  ests 
superiority  in  such  lands  would  according  to  the  lai 
iating  prior  to  the  commencement  of  this  Act  hav« 
not  defeasible  at  the  will  of  the  proprietor  so  infeft,  1 
same  effect  as  if  such  superior  had  granted  a  wr 
confirmation  according  to  the  existing  law  and  pr» 
and  that  whether  the  superior'N  own  title  or  that  of 
overfluperior  has  been  completed  or  not,  but  such  im 
entry  sb^ill  not  bo  hold  to  confer  or  i-onfomi  any  t 
more  extensive  than  those  contained  io  the  ori 
charter  of  feu-right  of  the  lands  or  in  the  last  chart 
other  writ  by  which  the  vassal  was  entered  therein  : 
vided  always,  that  nothing  herein  contained  shall  b€ 
to  validate  any  suhfeu  in  cases  where  subinfeudatio 
been  effectually  prohibited  ;  and  provided  further, 
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notwithstanding  such  implied  entry,  the  proprietor  last  a.d.  1874. 
entered  in  the  lands,  and  his  heirs  and  representatives, 
shall  continue  personally  liable  to  the  superior  for  payment 
of  the  whole  feu-duties  affecting  the  said  lands,  and  for 
performance  of  the  whole  obligations  of  the  feu,  until 
notice  of  the  change  of  ownership  of  the  feu  shall  have 
been  given  to  the  superior  ;  but  without  prejudice  to  the 
superior  having  all  his  remedies  against  the  entered  pro- 
prietor under  the  entry  implied  by  this  Act^  and  without 
prejudice  also  to  the  right  of  the  proprietor  last  entered 
in  the  lands  and  lus  foresaids  to  recover  from  the  entered 
proprietor  of  the  lands  all  feu-duties  which  such  proprietor 
last  entered  in  the  lands  or  his  foresaids  may  have  had  to 
pay  in  consequence  of  any  failure  or  omission  to  give  such 
notice  ;  and  for  this  purpose  all  the  remedies  competent  to 
the  superior  for  recovery  of  feu-duties  shall  by  virtue  of 
this  Act  be  held  to  be  assigned  to  the  proprietor  last 
entered  in  the  lands  and  his  foresaids  to  the  effect  of 
enabling  them  to  recover  payment  of  any  sum  so  paid  by 
them  as  aforesaid,  but  that  always  under  reservation  of, 
and  without  prejudice  to  the  superior's  rights,  remedies, 
and  securities  for  making  effectual  and  recovering  all 
other  feu-duties  due  and  to  become  due  to  him ;  and  such 
notice  may  be  in  the  form  of  Schedule  A.  hereto  annexed, 
or  as  nearly  in  that  form  as  the  circumstances  in  each 
particular  case  will  permit.  In  the  event  of  the  proprietor 
last  entered  in  the  lands  or  his  foresaids  desiring  to  pre- 
serve evidence  of  his  or  their  having  sent  such  notice,  it 
shall  be  sufficient  if  a  copy  of  such  notice,  certified  by  the 
sender  thereof  as  having  been  delivered  or  put  into  the 
post-office  by  him  in  presence  of  two  witnesses,  who  shall 
also  subscribe  the  certificate,  is  preserved,  or  that  the 
notice  is  acknowledged  by  the  superior  or  his  agent  to 
have  been  received,  either  on  a  duplicate  thereof  or  by 
a  separate  acknowledgment,  and  the  superior  or  his  agent 
on  receiving  such  intimation  in  duplicate,  with  a  fee  of 
five  shillings,  shall,  if  required,  be  bound  to  return  one  of 
the  copies  with  an  acknowledgment  of  intimation  thereon 
subscribed  by  him  : 
(3.)  Such  implied  entry  shall  not  prejudice  or  affect  the  right  J^^^i^^ 
or  title  of  any  superior  to  any  casualties,  fen-duties,  or  righte  of 
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orrenrs  of  feu-datif»  which  may  be  due  or  el 
respect  of  the  lands,  at  or  prior  to  the  date  of  an 
tmd  nil  rights  and  remedieB  compet^ot  to  a  sapei 
the  existing  law  and  practice  or  under  the  e 
of  aay  feu-rigbt,  for  recovering,  securing,  ani 
eft'ectual  such  casualties,  fau-dutiea,  and  arreai 
irritating  Uie  feu  ob  non  Bolutum  canonem,  an 
obligations  and  conditions  in  the  feu-rights  pn 
or  exigible  hy  the  superior,  in  so  far  as  the  samo 
have  ceased  to  be  operative  in  conse^^ueQce  of 
visiottB  of  this  Act  or  otherwise,  shall  contini 
available  to  such  superior  in  tLme  coming  ;  but 
alwnjH,  that  sucb  implied  entry  sball  not  enl 
RUpcrior  to  demand  any  casualty  sooner  than  I 
by  the  law  prior  to  this  Act  or  by  the  conditio) 
feu-right,  have  required  the  vaseal  to  enter  or  to 
casualty  irrespective  of  his  entering  ; 
(t.)  No  lands  sluill,  after  the  commencement  of  thu 
deemed  to  be  in  non-entry,  but  a  superior  who  « 
for  tlus  Act  be  entitled  to  sue  on  action  of  deed 
non-entry  against  the  auccessoi-  of  the  vassal  in  f, 
whether  by  succession,  bequest,  gift,  or  conveyai 
iiiifle  in  the  Court  of  Session  against  such  » 
wlietber  he  shall  be  infeft  or  not,  an  action  of  d 
and  for  payment  of  any  casualty  exigible  at  the 
Rucb  action,  and  no  implied  entry  shall  be  plea 
defence  against  such  action  ;  and  any  decree  for  ' 
in  such  action  shall  have  the  effect  of  and  oper 
decree  of  declarator  of  non-entry,  according  to 
existing  law,  but  shall  cease  to  have  such  effect  i 
payment  of  such  casualty,  and  of  the  expenses 
contained  in  said  decree  ;  but  such  payment  ■ 
jirejndico  the  right  or  title  of  the  superior  to  1 
due  for  the  period  wluJe  he  is  in  possession  of  t 
under  suoh  decree  norto  any  feu -dn ties  or  arrean 
which  mi.y  bo  <\w  or  exigible  nt  or  prior  to  tin 
such  payment,  or  the  rights  and  remedies  com| 
him  under  the  existing  law  and  practice  for  re 
and  securing  the  same  ;  and  the  summons  in  sue 
may  be  in  or  as  nearly  as  may  be  in  the  form  of  ! 
B.  hereto  annexed. 


BILLS  OF  KXCHAN(iK.  IX 

FoREioN  Bill  of  Exchange. 

£500  Durban,  I2fh  Maij,  1881. 

I       At  days  after  sight,  pay  this  iirst  of  exchange 

STAMP,    (second  and  third  of  same  tenor  and  date  unpaid)  to  the 

order  of  Mr.  E.  F.  Five  hundred  pounds  sterling.    Value 

received. 

To  C.  D.,  A.  B. 

High  Street,  Edinburgh. 


Inland  Bill. 
XI 00  Edinburgh,  I2th  May,  1881. 


STAMP. 


Two  months  after  date,  pay  Mr.  G.  H.,  or  order.    One 

hundred  pounds.     Value  received. 
M.  N. 

ToK  L., 

Merchant,  Leith. 


Promissory  Note. 

£50  Glasgow,  \2th  May,  1881. 

I       Two   months   after   date,    I   promise   to  pay  Messrs. 
stamp.  I   p  jt  i^^  or  order,  Fifty  pounds.     Value  received. 

T.  U. 


Bank  Cheques. 

\2thMay,\m\. 

STAMP,  j     To  tlie  Treasurer  of  the 

Bank  of  Aberdeen. 

Pay  to  ,  or  bearer,  the  sum  of  Twenty-five  pounds. 

X25  V.  W. 


To  O.  X.  Uth  May,  1881. 

10  U 

Fifteen  pounds  sterling. 

Y.  Z. 
a* 


CHAKTEB-PABTY. 


It  IB  THI8  DAT  HtTFALLY  AUftEm  BETWEKK 

of  the  good  i>hi]i  or  tihwI  cnllnl  the 

ui  tliu  )>urilii-ii  of  tnnii  i-c^sier  me)isurem«4it,  < 

iilxiats,  now  and 

<if  Merdiuul    :  Tliat  the  auid  >M 

light,  stnuuc}),  ami  Htron^,  and  emy  wuy  fitted  for  the 

shall  with  all  coiiTenieitt  syxied  wil  and  prort^  to 

or  NO  near  th^reuutu  lUi  »lie  may  safdy  gel.  »ail  tli*re  lo 

the  Cliitrli^rer'a  A^iit     ii  full  und  (.■oiupletv  cargo 

wliicli  tlie  Raid  Morcliant     iiinil  to  ohip,  not  si 

what  alie  can  i«asoiiab1y  stow  and   rarry,  ovtT  anil  ab> 

tackle,  apparel,  provisionf,  and  furniture  ;  aiid  i*ing  ua 
Hhall  therewith  proceed  to 

or  BO  near  thereunto  an  she  may  wifuly  gft.  nml  lUm  deli 
same  ou  bein^;  paid  freight 

(tlie  act  of  God,  the  Quefln's  enemies,  fire,  and  all  am 
other  (hmgera  and  ncddenln  of  the  aeas,  rivers,  iui<l  oM 
ot'  whatever  nntni'c  and  kind  Hoevcr  diiriug  the  said  voyage 
fxoepted).  The  freight  U)  be  paid  on  nnloading  and  right  I 
of  the  cargo  lis  fnllown  : 

I'unniiig  lUys  lu-e  to  be  alio' 
aaid  Mrrcliant  (if  the  ship  in  not  sooner  deE|>atche>d)  for 
or  unloading  the  said  ship  at 

mid  days  on  deiuiirmge  over  lat 

llio  3ftid  lying  diiys,  at  pound*  p»T  day;    1 

fur  non-pi-rformnnttc  of  this  ikgreemeni  ^^^^M 


IJILL  OF  LADING. 

1  good  order  and  well-conttitioiied,  b_v 


I  tlie  good  ahij)  or  vessel  called  the 
,    wJiereof 
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Master  for  this  present  voyage,  and  now   lying  in   the  jmrt  of 

,  and  bound  for  licing 

marked  and  numbered  as  in  the  mai^gin  ;  and  are  to  be  delivered 
in  like  good  order  and  well-conditioned  at  the  aforesaid  port 
of  ,  (the  act  of  God,  the  Queen's  enemies, 

fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind,  excepted), 
unto  or  to 

assigns ;  he  or  they  paying  freight  for  the  said 
goods  with 

per  cent,  primage  and  average  accustomed. — In  witness  whereof, 
the  Master  or  Purser  of  the  said  ship  or  vessel  hath  affirmed  to 

bills  of  lading,  all  of  this  tenor  and 
date ;  one  of  which  bills  being  accomplished,  the  othei*s  to  stand 
void. 

Dated  at 
the         day  of  ,  188  . 


MARINE  INSURANCE. 

STATUTORY    FORM   OF   POLICY, 
30  &  31  Vict.  c.  23,  Sen.  E. 

"  Be  it  known.  ,  as  well  in  own  name,  as        Sec.  9. 

for  and  in  the  name  and  names  of  all  and  every  other  person  oi —    — 

persons  to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  ^ 
in  all,  doth  make  assumnce,  and  cause  ,  and  them,  and  every  '  '\  ^     ~ 

of  them,  to  be  insured,  lost  or  not  lost,  at  and  from  ,1^^ 

,  upon  any  kind  of  goods  and  merchandise,  ^^         ^^   • 
and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition,  artil-     ^"• 
leiy,  boat,  and  other  furniture,  of  and  in  the  good  ship  or  vessel 
called  the  ,  whereof  is  master,  under  God,  for  this 

present  voyage,  ,  or  whosoever  else  shall  go  for 

master  in  the  said  ship,  or  by  whatsoever  other  name  or  names  the 
said  ship,  or  the  master  thereof,  is  or  shall  be  named  or  called  ; 
beginning  the  adventure  upon  the  said  goods  and  merchandises 
from  the  loading  thereof  aboard  the  said  ship, 

upon  the  said  ship,  d-c,  and  so  shall 

continue  and  endure,  during  her  abode  there,  upon  the  said  ship,  &c. 
And  further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  «kc.,  and  goods  and  merchandises  whatsoever,  shall  l)o 


I 

I 
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arrived  iit 

upon  the  said  ship,  i:i:.,  until  she  hutli  njoored  at  anchor  t« 
four  hours  iii  f'ood  safety  ;  and  upon  thn  goodd  and  merchu 
until  the  same  lie  there  discharged  and  safely  landed  And  il 
he  lawful  for  the  said  ship,  4c.,  in  this  voyage  to  pixceed  an 
to,  and  touch  and  stay  at  any  ports  or  places  whatsoever, 

without  prq 
to  this  insurance.  The  said  ship,  &c.,  goods  and  merchandises 
for  BO  much  as  concenia  the  assured,  by  agreement  betwet 
assured  and  assurers  in  this  ]>olicy,  are  and  shall  be  vaJaod  ai 
.  Touching  the  advQi 
and  pciils  which  we  the  assurei's  are  cout«nted  to  bear,  and  d( 
upon  us  in  this  voyage :  tUey  ai-6  of  the  seas,  ueu-of-war, 
enemies,  pirates,  rovers,  tliieves,  jettisons,  lett«i-s  of  mart 
uount«r-niart,  sui-jiiisala,  takings  at  sea,  arrests,  re^iti-aiut^ 
detainments  of  all  kings,  princes,  and  pfople  of  what  nation 
dition,  or  quality  soever,  barratry  of  the  master  and  marinen 
of  all  other  perils,  losses,  and  misfoilunes  that  have  or  shall 
to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer 
diaes,  and  ship,  itc,  or  any  part  thereof.  And  in  caae  of  on; 
or  misfortune,  it  shall  be  lawful  to  the  assured,  their  & 
servants,  and  assigns,  to  sue,  labour,  and  travel  for,  in,  and  i 
the  defence,  safeguard,  and  recovery  of  the  said  goods  and 
chandises,  and  ship,  i^'c,  or  any  part  thereof,  without  prejud 
this  insui-ance ;  to  the  charges  whereof  we  the  assurers  wi]j 
tribute  each  one  acconling  to  the  rate  and  (quantity  of  hii 
herein  assured.  And  it  is  agreed  by  us  the  instirers  that 
wilting  or  policy  of  aasiirsnce  shall  be  of  aw  much  force  and 
aa  the  sui-est  writing  or  policy  of  aasui-ance  heretofore  ma 
Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere  in 
don.  And  so  we  the  assurers  are  contented,  and  do  h 
proniiae  and  bind  ourselves,  each  one  for  his  own  part,  our ! 
execators,  and  goods,  to  the  assured,  their  executors,  admij] 
tors,  and  assigns,  for  tlie  true  perforiiiauce  of  the  pna 
confessing  ouraolves  paid  the  couaiduration  due  unto  us  foi 
assurance,  by  the  assured, 
at  and  after  the  rate  of 

"  In  witness  wuehkof,  we  the  assurers  have  subacribec 
names  and  simis  assni'ed  in 

"JV.Tf. — Com,  fish,  salt,  fruit,  Hour,  and  seod,  are  warn 


IXDICTMENl'S.  Xlll 

free  from  average,  unless  geneial,  or  the  ship  be  stranded.  Sugar, 
tobacco,  hemp,  flax,  hides,  and  skins,  are  warranted  fi:ee  from 
ayerage  under  Ave  iK>unds  per  cent,  and  all  other  goods ;  also  the 
ship  and  freight  are  warranted  free  from  average  under  three 
l)ounds  per  cent,  unless  general,  or  the  ship  be  stranded." 


INDICTMENTS. 

B or  C ,  now  or  lately  prisoner  in  the  prison  of 


Glasgow,  you  ai*e  Indicted  and  Accused,  at  the  instance  of  The 
Right  Honourable  Edward  Strathearn  Gordon,  Her  Majesty's 
Advocate  for  Her  Majesty's  interest :  That  albeit  by  the  laws  of 
this  and  of  every  other  well-governed  realm  Theft  is  a  crime  of  an 
heinous  nature,  and  severely  punishable  :  Yet  true  it  is  and  of 

VEKITY,  that  you  the  said  A B or  C are  guilty  of  the 

said^  crime,  actor,  or  art  and  part :  In  so  far  as,  on  the 

4th  day  of  January  1874,  Sunday, 

or  on  one  ur  other  of  the  days  of  that  month,  or  of  December 
immediately  preceding,  in  or  near  the  house  or  premises  situated 
in  Hyde  Park  Place,  ofi'  Springburn  Road,  in  or  near  Glasgow, 

then  and   now  or  lately  occupied  by  G M ,  labourer, 

residing  there,  you  the  said  A B or  C did,  wickedly 

and  feloniously,  steal  and  theftuously  away  take 

Banker's  Notes  for  One  Pound  sterling  each, 

the  property  or  in  the  lawful  possession  of  J L ,  grocer 

and  spirit-dealer,  Springburn  Road,  Glasgow,  and  now  or  lately 

residing  with  the  said  G M :  And  you  the  said  A 

B or  C having   been   apprehended   and  taken  before 

William  Gillespie  Dickson,  Esquire,  Advocate,  then  Sheriff  Sub- 
stitute, now  Sheriff  of  Lanarkshire,  did,  in  his  presence  at  Glasgow, 
on  the 

5th  day  of  January  1874, 
emit  a  declaration,  which  was  subscribed  by  him  in  your  presence, 
you  having  declared  that  you  could  not  write  :  Which  Declaration, 

being  to  be  used  in  evidence  against  you  the  said  A B or 

C at  your  trial,  will,  for  that  purpose,  be  in  due  time  lodged 

in  the  hands  of  the  Clerk  of  the  Circuit-Court  of  Justiciary  before 
which  you  are  to  be  tried,  that  you  may  have  an  opportunity  of 
seeing  the  same :  All  which,  or  part  thereof,  being  found  proven 
by  the  verdict  of  an  Assize,  or  admitted  by  the  judicial  confession 
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of  you  the  aiiitl  A B or  C ,  before  tlie  Lord  JusUi 

Uenen],  Lord  Justice-Clork,  aud  Lords  ComtuUsiouei's  of  Jl 
tici&r;,  in  »  Ciniuit-Court  of  Justiciary  to  be  holden  Iiy  them, 
by  any  one  or  more  of  tlicir  number,  within  the  burgh  of  GLosga 
in  the  month  of  April,  in  this  present  year  1874,  you  the  m 

A B or  C OL'UHT  to  bo  punished  with  the  pai 

of  law,  to  Uutor  others  from  oouimitting  the  like  crimes  in  | 
time  coming. 

RulIEKT  Leic,  A.D.. 
Lid  of  IIV/»^Wf«,  t('r. 

A B and  U D ,  now  or  lately  prisoners  in  t| 

prison  of  Cireeiiock,  you  ore  luilicted  and  Accused,  at  the  instan 
of  The  Right  Honourable  Euwahd  Stratbeabn  Gokcon,  H 
Majesty's  Advocate  for  Her  Majesty's  interest :  That  alogit  1 
tho  laws  of  this  and  of  every  other  well-governed  i-ealm,  AssAOl 
eHjicL-ially  when  comujitteJ  by  a  person  who  has  been  prcvioni 
convicted  of  assault :  as  also  RonnERY,  especially  when  committl 
by  a  [lerson  who  has  been  previously  convicted  of  theft  ;  i 
also  Theft,  especially  when  comiaittod  by  a  ^ler&on  who 
habit  and  repute  a  thief,  and  who  has  been  jirvvioia 
uoiivicled    of    theft,  are    crinifw    of    an    heinous     nature,     aj 

said  A ■  B ai-e  guilty  of  the  said  crime  of  assault,  and 

the  said  crime  of  robbery,  or  of  the  siud  crime  of  theft,  or  of  one  > 
more  of  tjie  said  crimes,  actor,  or  aH  and  part :  and  yuu  the  sa 

V- ■  D are  guilty  of  the  crime  of  assault,  aggravated 

aforesaid,  and  of  the  said  crime  of  robbery,  aggiavattnl  as  afori'sai 
or  of  tlie  said  crime  of  theft,  a^iavatod  as  aforesaid,  or  of  one  i 
more  of  said  crimes,  actor,  or  art  and  part :  Ik  so  kar  as,  on  tht 

3nd  day  of  January  1874, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  December  iminet 
fttoly  preceding,  in  or  near  the  shop  or  premiaea  situaffd  in  Cathca 
Street,  Clreenock,  then  and  now  or  lately  occupied  by  John  5I'Na 

spirit-dealer  tlici-e,  you  the  said  A B and  C D — 

did,    both    and   each,    or  one    or    otiifr    of   yoii,    wickedly    ai 

feloniously  attack    and   assault    X     ■  ■   Y ,    now    or  late 

residing  in  or  npar  Royal  Ci-escent,  Glasgow,  and  did  strij 
him  one  or  moru  severe  blows  on  or  about  the  face,  ax 
struggle  with  hiiti,  and  yon  did,  both  and  each,  or  one  or  otb 
of   yoii,  then  and  there,  wickedly  and  feloniously,  and  by  for 
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ind    violence,    take    from    the    person    or    custody   of  the   said 

K Y ,  and  rob  him  of 

A  Silver  Gilt  or  Brass  or  other  Metal  Watch, 
Two  Bank  or  Banker's  Notes  for  One  Pound  sterling  each, 
and  Eight  Shillings  or  thereby  in  Silver  Money, 
his  property  or  in  his  lawful  possession  :  or  otherwise, 
Time  and  Place  above  libelled, 

you  the  said  A B and  C D did,  both  and  each, 

or  one  or  other  of  you,  wickedly  and  feloniously,  steal  and 
theftuously  away  take  from    the   person  or  custody  of  the  said 

X Y 

The  Watch  and  Money  above  libelled, 
his  property  or   in   his   lawful   possession :    And   you   the   said 

C D have  been  previously  convicted  of  assault,  and  are 

habit  and  repute  a  thief,  and  have  been  previously  convicted  of 

theft :  And  you  the  said  A B and  C D ,  having 

l>een  apprehended  and  taken  before  Harry  Smith,  Esquire,  Advo- 
cate, Sheriff  Substitute  of  Renfrew  and  Bute,  did,  each  of  you 
respectively,  in  his  presence  at  Greenock,  on  the 

6th  day  of  January,  1874, 
emit  and  subscribe  a  declaration  :  Which  Declarations  being  to  bo 

used  in  evidence  against  each  of  you  the  said  A B and 

C D ,  by  whom  the  same  were  respectively  emitted  :  As 

also  the  watch  above  libelled,  and  a  piece  of  a  watch-guard,  being 
to  be  used  in  evidence  against  both  and  each  or  one  or  other  of 
you  :  As  also  an  extract  or  certified  copy  of  a  conviction  of  the 

crime  of  theft,  obtained  against  you  the  said  C D before 

the  Sheriff  Court,  of  Renfrew  and  Bute,  at  Greenock,  with  a  jury, 
on  the 

2nd  day  of  December,  1872, 

being  to  be  used  in  evidence  against  you  the  said  0 D , 

at  the  trial  of  you  the  said  A B and  C D ,  will, 

for  that  purpose,  be  in  due  time  lodged  in  the  hands  of  the  Clerk 
of  the  Circuit  Court  of  Justiciary  before  which  you  ai-e  to  be  tried, 
that  you  may  respectively  have  an  opportunity  of  seeing  the  same  : 
All  which,  or  part  thereof,  being  found  proven  by  the  verdict  of 
an  Assize,  or  admitted  by  the  respective  judicial  confessions  of  you 
the  said  A B and  C D ,  before  the  Lord  Justice- 
General,  Lord  Justice-Clerk,  and  Lords  Commissioners  of  Justiciary 
in  a  Circuit  Court  of  Justiciary  to  be  holden  by  them,  or  by  any 
one  or  more  of  their  number,  within  the  burgh  of  Glasgow,  in  the 
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month  of  AprUi  in  this  present  year  M^"4,  you  tho  aaid  i 

B and  C D ouoht  to  he  putiUheil  with  tie  pi 

l&w,  to  (letter  others  fi-om  (-ouiniitting  lli<>  lilcp  crimcB  in  al] 
coming. 

RaiiBBT  Lkb,  a 

Li»l  at'  WihU'uif*,  tfr.  i 


A D ,  uow  or  latt^ty  jiriHonpr  in  the  prison  of  Gli 

you  are  Indicted  and  Accused,  fit  tlir  instance  ofThe  Right  H( 
Me  EnWAni)  HTRArnEARS  Ookdos,  Her  Majesty's  Advocate  ft 
Majesty's  interest :  That  alrbit  by  an  Act  passed  in  the 
year  of  the  reign  of  His  lati-  Majesty  George  tlif  Fourth,  d 
thirty-eight,  intituled  "  An  Act  for  the  more  effectual  puoid 
(if  attempts  to  murder  in  certain  cases  in  Scotland," 
eoacted  by  section  second,  '*  thitt  from  and  after  the  )>a£»ng  ^ 
Act,  if  any  person  shall,  within  Scotland,  witfuUy,  malid 
uid  luilawfully  shoot  at  any  of  His  Majeety'a  anbjea 
uhajl  wilfully,  maliciously,  and  unlawfully  present,  gioint,  or 
nay  kind  of  loaded  fire-arms  at  any  of  His  Majeaty'n  snbjeol 
iitt*?mpt,  liy  dmwini;  ii  trigger,  oi-  in  iiny  ot\u-r  iiuuint-r  t 
charge  tljc  nnnie  at  or  against  his  or  their  pei-aon  or  pel 
or  shall  wilfully,  nmii<'iou8ly,  and  milawfiiUy  sta>>  or  cut  i 
His  Majesty's  sulijects,  with  intent  in  so  doing  or  by  i 
thereof,  to  muiiler  or  to  maim,  distiguiv,  or  disable  hucI 
Majenty's  subject  or  subjects,  or  with  intent  to  do  some 
grievous  bodily  harm  to  such  His  Alajesty's  subject  or  sul 
or  shall  wilfully,  maliciously,  and  unlawfully  ndniiaister 
cause  to  be  luhninisteral  to  or  taken  by,  any  of  His  Ma 
subjects,  any  deadly  [wison  or  otiipr  uoxious  and  destnictiv 
stance  or  thing,  with  intent  thci-i-by  or  by  meaus  thereof  to 
der  or  disable  such  His  Majesty's  subject  or  snbjecta,  or 
intent  to  do  some  other  grievous  bodily  harm  to  such  His  M^ 
subject  or  subject*  ;  or  shall  wilfully,  maliciously,  and  unlv 
attempt  to  suflbcate  or  to  strangle  or  to  drown  any  of  Iiis  Ma 
subject  or  subjects,  with  the  intent  thereby,  or  by  means  tl 
to  murder  or  disable  such  His  Majesty's  subject  or  subjects,  a 
intent  to  do  some  other  grievouR  bodily  harm  t«  such  Hi 
jesty's  subject   or   subjects,   sucb    person   so  oftenrling,  and 
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lawfully  found  guilty,  actor,  or  art  and  part,  of  any  one  or  more 
of  the  several  offences  hereinbefore  enumerated,  shall  be  held 
guilty  of  a  capital  crime,  and  shall  receive  sentence  of  death 
accordingly  : "  And  albeit  by  the  laws  of  this  and  of  every  other 
well-governed  realm  Assault,  especially  when  committed  by  Stab- 
INO  or  Cutting,  and  to  the  efiusion  of  blood,  the  serious  injury  of 
the  person,  and  the  danger  of  life,  and  by  a  person  who  has  been 
previously  convicted  of  assault,  is  a  crime  of  an  heinous  nature, 
and  severely  punishable :  Yet  true  it  is  and  of  verity,  that  you 

the  said  A B are  guilty  of  the  capital  crime  or  offence  set 

forth  in  the  above-recited  section  of  the  statute  above  libelled,  of 
wilfully,  maliciously,  and  unlawfully  stabbing  or  cutting  one  of 
Her  Majesty's  subjects,  with  intent  in  so  doing,  or  by  means 
thereof,  to  murder  or  to  maim,  disfigure  or  disable,  such  Her 
Majesty's  said  subject,  or  with  intent  to  do  some  other  grievous 
bodily  harm  to  such  Her  Majesty's  said  subject,  and  of  the  said 
crime  of  assault  at  common  law,  aggravated  as  aforesaid,  or  of  one 
or  other  of  them,  actor,  or  art  and  part :  In  so  far  as,  on  the 

31st  day  of  December  1873,  or  SSS^^ ""' 

1st  day  of  January  1874, 
or  on  one  or  other  of  the  days  of  one  or  other  of  the  said  months, 
in  or  near  a  court  or  area  situated  at  or  near  No.  117  Dumbarton 
Road,  Partick,  near  Glasgow,  or  in  or  near  a  water-closet  or  privy 

in  said  court  or  area,  you  the  said  A B did,  wickedly 

and  feloniously,  attack  and  assault  C D senior,  f euar,  now 

or  lately  residing  in  or  near  Dumbarton  Road  aforesaid,  one  of 
her  Majesty's  subjects,  and  did,  with  a  knife  or  dagger,  or  some 
other  cutting  instrument  to  the  prosecutor  unknown,  wilfully, 

maliciously,  and  unlawfully  stab  or  cut  the  said  C D 

senior  on  or  near  the  left  breast,  or  other  part  of  his  person,  with 
intent  in  so  doing,  or  by  means  thereof,  to  murder  or  to  maim, 

disfigure  or  disable  the  said  C — '■ —  D senior,  or  with  intent 

to  do  him  some  other  grievous  bodily  harm  ;  and  the  said  C 

D senior  was  thereby  wounded  to  the  effusion  of  his  blood,  the 

serious  injury  of  his  person,  and  the  danger  of  his  life  :  And  you 

the  said  A B had  previously  evinced  malice  and  ill-will 

towards  the  said  C D senior :  And  you  the  said  A 

B—  have  been  previously  convicted  of  assault  committed  on  the 

said  C D senior :  And  you  the  said  A B having 

been  apprehended  and  taken  before  Alexander  Erskine  Murray, 

Esquire,  Advocate,  Sheriff-Substitute  of  Lanarkshire,  did,  in  his 

6 


xviii 


1 


|>ri>Hl'llCI-  &l  tiloflgOVI,  oil   lltl' 

6th  tiny  of  .lanuaiy  IS71 
r-Diit  finrl  HuWrilK'  a  doclnration :  Which  declaration ;  as  ai 
I>ocke<t-krufe.  a  fiUlrt,  and  a  senimet ;  as  also  two  medical  re[ 
each  JttU'd  '■  Partick,  Stii  January  1874,"  and  aohscnbed  "J 
I'atoraon,  KI.l).,"  or  similarly  dated  and  Bul>scribed  :  as  also 
medical  roports,  dated  respectively  "Partick,  11th  March  II 
and  •■  Partick,  2lNt  March  1874,"  and  Bubscribed  "  James  I 
son,  M.D.,  M.R.CS.  England,"  or  similarly  dat«d  and  subscs 
ns  atao  an  extract  or  certified  copy  of  a  conviction  of  the  cril 

assault  obtained  agaimit  you  the  said  A B ,  liefon 

Police  Court  of  thp  bui^jh  of  PaitJek,  on  the 
aiBt  September  1871, 

being  to  be  used  in  evidence  against  you  the  said  A B 

at  your  trial,  will,  for  that  purpose,  be  in  due  time  lodged  ii 
hands  of  the  Clerk  of  the  Circuit  Court  of  Juaticiary  before  i 
yOH  are  to  l>e  tried,  that  you  may  have  an  opportunity  of  a 
the  same  :  All  which,  or  part  thereof,  being  found  proven  b 
verdict  of  an  Assiee,  or  lulmitted  by  the  judicial  oonfession  ol 

the  said  A B ,  before  the   Lord  Juaticc-Geiierul, 

Justioe-Clerk,  and  Lords  Commissioners  of  Justiciary,  in  a  (S 
Court  of  Justiciary  to  be  holden  by  them,  or  by  any  one  or 
of  their  number,  within  the  burgfi  of  filasgow,  in  the  moo 

April   in   thia    prcEeiit    year    1871,    yoii   the   said   A B 

OL'uiiT  to  l>e  jiimished  with  the  pains  of  law,  to  deter  others 
committing  the  like  crimes  in  all  time  coming. 

Robert  Lf.e,  A.- 

Lut  iif  ITifti^MPC,  lie 
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ABANDONMENT  in  conta^cts  of  insurance,  415. 

its  effects,  416. 
ABBREVIATES  OF  ADJUDICATIONS,  282,  286. 
ABERDEEN  ACT,  in  entails,  488. 

ABIDING  BY  WRITINGS,  either  simple  or  qualiJicaU,  666. 
ABSENCE— Decrees  in,  633. 

Persons  cannot  be  tried  criminally  in  absence,  672. 
ABSOLVITOR,  613. 
ACCEPTANCE  of  offer,  309. 

of  bills,  319. 
ACCESSION— Acquisition  of  property  by,  127. 
ACCESSORY,  in  crimes,  648,  676. 

actions,  589. 
ACCOMPLICES  must  be  specially  mentioned  in  criminal  letters,  675. 

can  an  accomplice  be  received  as  a  witness  T  680. 
ACCOUNTS  OF  MERCHANTS,  their  prescription,  455. 

how  far  probative,  620. 
ACT  FOR  A  PROOF,  589.    Sec  Indemnity,  Pabliamint,  Sedibunt,  Ac. 
ACTION,  with  its  several  divisions,  &c.,  578,  583. 

actions,  real  and  personal,  573. 

ordinary  and  rescissory,  575. 

m  persecutorice  and  pancUts,  583. 

petitory,  possessory,  and  declaratory,  585. 

accessory,  589. 

of  wakening,  591. 

actio  directa  et  contraria  in  commodate,  300. 
redhibUoria,  334. 
qnanti  minoru,  334. 

actions  proceeded  anciently  on  brieves,  592. 

now  on  summonses,  592. 

concourse  of  actions,  594. 

accumulation  of  actions,  594. 

procedure  in  actions,  611. 

short  prescription  of  certain  actions,  454  ei  seq. 


>,  ZSt,  28fl. 

in  implement,  386. 

dedkimloTj  adjadloatiou,  SftS. 

parifotn  linking  of  kdjudiotioiu,  231. 

oamplsting  title  of  adjndsw.  373. 
See  alto  Kvnaaa. 
ADJU8TMEHT  of  record,  613. 
ADMINICLES  in  proving  the  tenor,  6SS. 
ADMIKISTBATION,  foreign  letten  of,  ue  >  good  title  to  eoe, 
ADMINISTBATOR-IN-LAW,  father  to  pnpU  cbildren,  86,  93. 

bnsbuid,  68,  69.) 
ADMIRALTY— High  court  of,  ita  jtuudiolioD,  32. 

now  in  Court  of  Seukm  and  SheriS,  33. 
ADOPTION  of  nuU  d«ed«,  349. 
ADULTERT,  mmple  uid  notonr,  661. 

a  ground  of  divorce,  77. 

mutlage  between  adolteren  prohibited,  77. 
ADVOCATE,  LORD,  aa  public  praeecmtor,  617. 
ADVOCATION,  31,  22. 
AFFINITY,  63.    Ste  CoHSuraunriTV. 
AFFREIGHTBIENT— Contract  of,  410, 
AGENT  AND  PRINCIPAL,  344,  346,  383,  401. 
AGENTS,  general  and  ipecial,  344. 

frandi  by,  346. 

liabiUtiee,  346, 

for  foreign  principala,  349. 
AGNATES,  83. 
ALIBI,  677. 

ALIENATIONS,  in  prejudice  of  crediton,  S79-GSS. 
ALIENS,  fonner  dinbmti«  of,  141,  672. 
ALIMENT— Obligation  of,  between  ieUtion»,  IIS. 

between  parenta  and  children,  295,  298. 
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ALIMENTARY  DEBTS,  not  arrestable,  442. 

their  prescription,  455. 
ALIMENTARY  RIGHTS,  not  assignable,  433. 
ALIMONY.    Ste  Aliment. 
ALLODIAL  GOODS,  140. 

require  no  service,  513. 
ALLOWANCE  OF  APPRISINGS,  274. 
ALLUVIO,  126. 
ALTARAGES,  47. 

ALTIUS  NON  TOLLENDI,  aervituile,  234 
AMENDMENT  of  record,  613. 
ANCESTOR'S  DEBT— Adjudication  for,  284 
ANN  OR  ANNAT,  56. 

cannot  be  assigned  by  the  incumbent,  56 

goes  to  the  executors,  56. 
ANNEXATION  of  lands,  qvoad  sacra,  55 

of  churches  to  monasteries.     Set  Chubcu,  251. 

of  the  temporality  of  beuefices  to  the  Crown,  254. 

annexed  property  of  Crown  not  alienable,  142. 
ANNUALRENT, 

when  due  by  statute,  304. 

by  Acts  of  Sederunt,  364. 

when  accumulated,  365,  366. 

by  the  nature  of  the  transaction,  365. 

by  paction,  express  or  tacit,  366. 

are  consignataries  liable  in  annualrent  ?  303. 

or  executors  ?  547. 

or  judicial  factors  \  288. 

compensation  stops  the  currency  of  annualrent,  427. 

rights  of,  133,  226. 

are  effectual  without  actual  poinding  of  the  ground,  226. 

how  extinguished.    See  Debita  Fuitdi,  226. 
ANNUITY,  right  of  executor  to  portion  of,  249. 
ANNUITY  OF  TEINDS,  259. 
ANNUS  DELIBERANDI,  505. 
ANTENUPTIAL  CONTRACTS,  493,  599. 
APPARENT  HEIR,  142,  432. 

his  privileges,  247,  291,  504. 

alienation  by  an  apparent  heir,  142. 

reduction  by  an  apparent  heir.     See  Charge,  579. 
APPEAL  from  Session  to  Parliament,  23,  24. 

to  Circuit  Courts,  31. 

from  Inferior  Courts  to  Court  of  Session,  22,  29,  617,  634. 

to  House  of  Peers,  618,  634. 
APPEARANCE,  entering,  613. 
APPORTIONMENT  among  heirs  of  provision,  498. 
APPORTIONMENT  ACTS,  249. 
APPRAISEMENT  IN  POINDINGS,  448,  449. 
APPRENTICES,  388. 
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dflnuacialioD  of  Appiiunga,  277. 

redaction  of  apprinngs,  2T7. 

mtricting  them  to  a  aecuii^,  27S. 

ndemption  of  apprinngi,  278. 

pieferenca  of  ftppiuicgs,  279. 

hgH  revemon  of  appridngi,  271,  27G,  279,  281. 

of  kdjudicatioiu,  282. 

ndjadicatioiu    have    the    same    nature   with    i^riBitiga, 

AKBTTEBS,  613. 

GUI  they  be  compelled  to  decide  )  044, 

thej  cannot  exceed  the  powen  given  them,  M. 

their  powers  amply  iatarpieted,  64G. 
ARBITRARY  FUNISUMENT  neTer  extended  to  death,  «50. 
ARREARS  of  rents  and  feu-dutiea  are  moveable,  132. 
ARRESTMENT, 

of  penona,  17,  43S. 

of  moveabtea,  438. 

In  whose  hands  it  msj  be  used,  43S. 

on  what  debts  it  proceeda,  440. 

on  a  dependence,  440. 

what  debts  are  arrestable,  441. 

of  abips,  441. 

of  snm  in  a.  policy  of  insnraoce,  441. 

of  bensBciaiy'a  right  in  trust-e«tate,  441. 

of  wages,  442. 

effect  of  breach  of,  433,  6G7. 

loonng  of,  444. 

does  not  faU  by  the  arrestee's  death,  143. 

preference  of  airestments,  446. 

their  prescriptiDn,  IG9. 

no  bar  to  pinnding,  447,  450. 
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ASSIGNATIONS, 

how  distinguished  from  disposiiions,  433. 

what  rights  are  not  assignable,  483. 

intimation  of  assignations,  434. 

equivalents  to  intimation,  484. 

intimation  may  be  made  by  notary,  434. 

how  intimation  made  to  companies  and  corporations,  435. 

private  knowledge,  effect  of,  436. 

what  assignations  need  no  intimation,  436. 

reUntd  poiseuione,  437. 

necessary  assignation,  292. 

oath  of  cedent,  can  it  hurt  the  assignee  ?  437. 

onerous  assignee  not  affected  by  latent  exceptions  personal  to  cedent,  438. 

of  writs,  145,  685. 

of  rents,  146. 
ASSIZE,  677. 

of  error,  681. 

tholing  an,  685. 
ASSYTHMENT,  683. 
ASTRICTION.    See  Thirlaoe. 
ATTAINDER.    See  Tbbabon. 
ATTEMPTS  to  commit  crimes,  658. 
AUGMENTATION  of  Stipend,  51. 
AVAIL  OF  MARRIAGE,  163. 
AVERAGE— General,  247,  354. 
AWAYGOING  CROP,  200. 

BACK  TACK  of  wadset  land,  220. 

BAIL,  when  admitted  in  crimes,  673. 

BAILIE  COURT,  41.  / 

BAIRNS,  of  a  marriage,  493. 

BAIRNS'  PART.    See  LioiTni. 

BANK  AGENTS,  cautionaiy  obligations  for,  355. 

BANK  CHEQUE,  Appx.  p.  ix. 

BANKING  COMPANIES,  392. 

BANK-NOTES,  poinding  of,  447. 

BANKRUPTCY,  595. 

alienations  by  bankrupt  prohibited,  577. 

and  may  now  be  set  aside  in  Sheriff-court,  577. 

preferences  to  creditors,  how  far  reducible  at  common  law,  596. 

under  1621,  c.  18,  579,  597. 

conjunct  and  confident  persons,  580,  598. 

challenge  of  preferences  by  prior  and  posterior  creditors,  579,  598. 

what  deeds  are  reducible,  598. 

defence  of  proper  consideration,  599. 

of  previous  obligation,  599,  600. 

of  necessary  cause,  599. 

of  obligation  in  antenuptial  contract,  599. 

in  postnuptial  contract,  600. 


how  the  rixtj  d^yi  tn  compated,  606. 

date  ot  reoording  kMd  ia  criterion  of  prefereuce,  6(JS. 

introductjon  of  lequMtntiDii  in  builuuptcj,  007. 

who  nuij  be  Mquertnted,  S07. 

■equastntion  (A  deoeuad  debtors,  608, 

rei^  at  MqnwtnttloD,  60S. 

deed  of  arrkogemaut,  608. 

confinoation  of  trustee  operates  as  a  transfer  of  bauiknpl's 

tmstee  taktng  up  a  lease  is  liable  for  airean  of  rant,  if  any 

pajment  ot  preferable  dsuoH,  610. 

compeUtion  between  tmstee  and  crediton  who  have  used  i 

frandoleot  bankniptcy,  663,  S69. 

baokraptcy  of  private  companies,  compensation  in  cases  of, 

sale  of  bankrupt  estates,  289. 
BAMNS— Pnblication  of,  83,  SB. 
BARGAINS  ot  moveables,  how  proved,  827,  628. 
n  of,  459. 
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greater  and  leaser,  12. 

ori^nally  bound  to  attend  in  Parliament,  12. 

jurisdiction  of  barons,  42. 

how  TBitricted  by  Heritable  Jurisdictions  Act,  43. 

how  future  erectiona  of  baronies  are  rmtricted,  4S. 

their  right  to  heiislilp  moveables,  480. 
BARONY,  itseflbcts  and  privilt^e^  43,  1Q4,  186,  472. 
BABTER,  329,  334. 
BASE  RIGHTS,  143,  211. 
BA8TABD8,  bow  legitimated,  100. 

how  far  parent  ia  bound  to  aliment,  S9£. 

have  no  hein  bat  their  own  issue,  6T0. 

thrir  power  to  make  aetUementa,  B7I. 
le  of  legal  ai 
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BENEFICES,  250. 

erection  of,  into  temporal  lordshipB,  254.    See  Stipimd. 
BENEPICIUM  CEDENDARUM  ACTIONUM,  860. 

compeUnUce,  369. 

diviaionis,  358. 

inventarii,  510. 

wdinit,  or  of  discussion,  356. 
BIGAMY,  645. 

BILL-CHAMBER,  functions  of,  615. 
BILL  OF  EXCHANGE,  818. 

obligations  on  the  drawer,  319. 

on  the  person  drawn  on,  320. 

effect  of  payment,  320. 

indorsation  of  bills,  319,  320. 

bills  must  be  negotiated  to  save  recourse  against  the  drawer,  322. 

days  of  grace,  322. 

privileges  of  bills  of  exchange  by  statute,  824. 

certain  bills  not  privileged,  324. 

debts  due  by  bills  not  arrestable,  441. 

bear  interest,  324,  364. 

prove  their  own  dates,  818. 

prescription  of  bills,  464. 

specimen  of,  Appx.  p.  ix. 
BILL  OF  LADING,  371,  375,  411,  Appx.  p.  x. 
BISHOPS— 

the  right  to  their  benefices  how  completed,  46. 

their  jurisdiction,  57. 
BLACK  MAIL,  664. 
BLANK  WRIT.    See  Bond,  Summons. 
BLASPHEMY,  650. 
BLENCHHOLDING,  168. 

BLEACHING  AND  DRYING  CLOTHES,  servitude  of,  230. 
BLIND  PERSONS,  subscription  of  deeds  by,  312. 

BONA  FIDES,  if  required  in  prescription,  465.    Su  PossKSSioN,  PayM£NT. 
BOND  AND  DISPOSITION  IN  SECURITY,  Appx.  p.  v. 
BONDS,  heritable  and  moveable,  133187. 

secluding  executors,  134, 138. 

heritable  bonds  not  followed  by  seisin  are  arrestable,  448. 

bonds  blank  in  the  creditor's  name  null,  316. 

bond  and  disposition  in  security,  227. 

bonds  for  future  debts,  227. 
BOOKING  TENURE,  153. 
BOOKS,  merchants*,  how  far  probative,  620. 
BORDER  WARRANTS,  17. 
BOROUGH  LAWS,  6. 
BOROUGHS,  royal,  or  of  regality,  or  barony,  41,  43. 

their  jurisdiction,  41,  43. 

can  the  lands  of  boroughs  royal  be  feued,  1 42. 
BOTTOMRY,  412,  669. 
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claow  ol  relief  frotn  pablic  butdetu  in  duuter,  117. 

what  woid*  conititute  a  real  burden,  15G,  1G6. 

must  be  reoorded,  165. 
BUBGAGB  HOLDING,  mginaUj  a  specie*  of  ward -holding,  161 

the  bonni^  is  the  king's  vuBal  in,  l!i3. 

abolithed,  158. 
BURGESS  had  right  to  heirship -moveablo,  480. 
BURGH.    ^BoBouoB. 
BURYING-GROUND,  right  to,  122. 

CALUMNY,  oath  of,  824. 
CANALS,  MBewment  of,  HI. 
CANON  LAW,  6,  6. 
CAPITA,  lucceeuon  per.  477. 
CAPTION,  letten  of,  638. 

aboliiihed,  except  for  non.paymi^at  of  taxes  or  ailment,  638. 

ineasengen  or  magistratea  refueing  to  concur  are  liable  for  t 

what  penong  aecured  against  caption  on  dvil  debta,  101,  63 

sanctuai;  from  coition,  639. 

in  what  CHea  edition  may  he  etajed  without  luipensoo,  6] 

letters  »f  open  doon,  642. 
CARRIERS,  liatuUty  of,  under  the  edict  Naulee,  ftc,  301,  302. 
CASH -CREDIT  BONDS,  3B7  it  tg. 
CASUALTIES  OF  SUPERIORITY,  160. 

(all  by  the  revetser'a  death  during  the  legal,  277. 

redemption  of,  161. 

mnrt  not  in  latare  depend  on  uncertun  erenta,  161. 
Sit  NoH-EinvT,  Wabd,  &c 
CASUS  AMISSlOmS,  687. 

CATHOLIC,  lacuritiea  Id  a  competition,  application  ot,  292. 
CAUTION,  juratory,  in  suspennons,  836. 
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CAUTIONERS,  simple,  856. 

bound  oonjunctlj  and  seyerally,  357. 

for  performance  of  facts,  357. 

may  be  interposed  to  a  natoral  obligation,  358. 

have  relief  against  the  debtor,  859. 

except  in  special  cases,  360. 

judicial,  362. 

sums  paid  by  cautioners  on  distress  bear  interest,  366. 

are  co-cautioners  bound  to  the  creditors  in  aolidum  1 358. 

mutual  relief  among  co-cautioners,  360. 

conununication  of  eases  and  seoorities,  861. 

duty  of  creditors  in  cautionary  obligations  for  conduct  of  ofiBoials,  357. 

cautioner  paying  debt  is  entitled  to  assignation,  361. 

cautioners  bound  as  principal  debtors,  363. 
CAUTIONRY,  constitution  and  proof  of,  855. 

prescription  of,  460. 

extent  of  the  Act  establishing  it,  460. 

extinction  of,  359. 
CAVEAT  EMPTOR,  332. 
CERTIFICATION,  in  a  reduction-improbation,  575,  576. 

that  the  party  shall  be  held  pro  confessOf  625. 
CESSIO  BONORUM,  640. 

in  what  cases  competent,  and  its  effects,  640,  641. 

CHAPLANRIES,  47. 
CHARACTER  OF  SERVANT,  382. 
CHARGE,  on  letters  of  homing,  174. 

to  enter  heir,  272. 

either  general  or  special,  278. 

against  superiors  by  heirs,  517. 

by  adjudgers,  272,  273,  277,  280,  281. 

CHARTER.  142. 

original,  and  by  progress,  143. 

different  parts  of,  143  r<  teq. 

a  me  and  dr  mi,  143. 

of  novodamuSf  144. 

clause  of  union,  153. 

without  seisin  an  incomplete  right,  154. 

by  progress  implies  discharge  of  byegone  duties  and  casualties,  172. 

by  progress  abolished,  Appx.  p.  vi. 

bounding,  189. 

specimens  of  charters,  Appx.  p.  i.  et  teq. 

CHARTER-PARTY,  411,  Appx.  p.  x. 
CHAUD  MELLA,  657. 
CHILD  MURDER,  659. 
CHILDREN,  Uwful  and  unlawful,  107,  109. 

how  far  children  acquire  for  their  father,  108. 

forisfamiliation  of,  85,  109,  538. 
CBIROQRAPHUM  apud  debUorum  repertum  pr(uumUur  tolutwn,  424. 


annezad  to  the  down,  2114. 

how  far  «iainpt«d  (ron  tdnd,  281. 

prawriptioii  of,  487. 
CHUBCHYABD8,  122. 
CIRCUIT  COURTS  OP  JUSTICIARY,  30, 

Ihdr  dvU  }i)ii«dlctioti,  31. 

preaantmenta  and  infoimatioiu  id  order  to  trial  before  them 
CIKCUMDUCTION  OF  THE  TERM,  831. 
CIRCUMVENTION,  |(roimd  of  redactioD,  57S. 
CITATION,  intefrnptian  b;,  471. 

edicUl,16. 

domicile  for,  14. 

txtra  terrilorium,  Ifi, 
CIVIL  LAW,  6,  e,  7. 
CLAIMS,  bnj^K  of,  8&S. 
CLARE  CONSTAT,  precept  of,  EU. 

Crown  writ  of,  G17. 

ninaiiu  in  force  after  death  of  grants,  348. 
CLERGY,  Bscnlar  and  regular,  45. 
CLOSE  TIMES,  12*. 
COGNATES,  83. 

no  legal  mcoewion  by.  *7e. 
COGNITION  of  the  Inaane,  35. 
COamTIONia  CAVSA  decree,  283. 
COIN  OF  THE  REALM,  oflbnce*  agaiiiat,  062. 
COLLABORATBUR,  dooCrioe  of,  408,  404. 
COLLATERALS,  nicoeeson  of,  476. 
COLLATION  hj  the  hair,  E29. 

among  the  joiiDger  children,  640. 


COLLEGE  OF  JUSTICE,  28. 

their  privilqcet,  28. 
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COMMISSARIES,  58. 

bj  whom  named,  58. 

jurisdiction  of,  57-59. 

of  Edinburgh,  58. 

Sheriff  is  commiBsary  in  his  own  county,  60. 
COMMISSION  AND  DILIGENCE  AGAINST  HAVER,  590. 
COMMISSIONERS.    Ste  Jubtioiart,  Supply,  TnKDa,  &c. 
COMMISSORIA  LEX^  pactum  U^U  eommUtorke  in  pignoribut^  220. 
COMMITMENT  OF  CRIMINALS,  673. 
COMMIXTION,  126. 
COMMODATE,  298. 
COMMON  debtor,  438. 

employment,  404. 

law,  5,  7. 

pasturage,  231. 

property,  common  interest  and  oommonty  distinguished,  352. 
COMMONTIES,  division  of,  231,  351. 
COMMUNE  FORUM,  15. 
COMMUNION  OF  GOODS,  64,  536. 
COMPANIES,  joint  stock,  392. 

limited  by  shares  or  by  guarantee,  392. 

responsibility  of  managers  and  directors  for  misconduct,  393. 

liability  for  fraud  by  agents  or  directors  of,  345. 

deeds  by,  how  executed,  392. 
COMPANIES  ACT  1862,  892. 
COM  PA  RATIO  LITER  A  RUM,  667. 
COMPENSATION,  its  eflfects,  427. 

in  what  debts  it  takes  place,  428. 

ecjuitable  restrictions,  428. 

not  admitted  after  decree,  429. 

how  far  pleadable  as  between  company  debts  and  debts  of  individual 
partners,  390,  391. 

in  wadsets,  219. 

for  land,  kc,  taken  under  statutory  powers,  121. 
COMPETENT  AND  OMITTED,  633. 
COMPETITION,  in  escheats,  180. 

in  confirmations  by  the  superior,  212. 

in  resignations,  215. 

in  personal  rights  of  lands,  217. 

in  inhibitions,  265. 

in  adjudications,  277. 

in  diligence  penderUe  proceau,  291. 

of  adjudgers  with  other  rights,  279,  280. 

of  catholic  with  special  rights,  292. 

of  assignees,  438. 

of  arresters,  445. 

of  arrester  with  an  assignee,  446. 

of  arrester  with  a  poinder,  447. 

of  creditors  of  a  defunct,  543. 
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COMPETITION  of  credittm  of  a  drfniu^  mth  crcditon  nf  the  bcdr,  526,  SI 
COMPOSITION  FOR  ENTRY  nf  »ingui»r  luecesMrs,  1 
COMPOUND  INTEBE8T,  Sflfi,  Sflfl. 
CONCEALMENT,  in  contrwU,  306,  420, 

in  lifb  iiuarmDcc,  420. 

of  pregnuic]',  SS9. 

CONCLUDED  CAUSE.  616. 

CONCLUSIONS  OF  AN  ACTION,  587,  812,  61S. 

CONCOURSE  OF  ACTIONS,  6S*. 

CONDESCENDENCE,  6»3,  813. 

CONDICTIO  INDEBITI.  36L 

CONDITIO  SI  SINE  LIBERIS  DECESSBR/T,  502. 

CONDITIONS  AD,rECTED  TO  OBLIGATIONS,  294,  387. 

CONFESSED.  bnldioK  iu>,  <i-lB. 

CONFESSION  OF  A  PANEL.  judioiiO  •nd  eitrajndi™!,  079. 

CONFIRMATION  by  >  mpHrior  not  precimlj  neceAMuy  in  hiuc  rii-hU,  21 1 

publir  righU  null  without,  212. 

effect  nf.  21 4. 

of  A  testuuent,  541.  543.  * 

on  general  letters  discfau^,  G43.  * 

r/wi  eiecutoT-CKditor,  5(3. 

ad  omi**a  rtl  malt  op^iyfislo,  S44, 

ad  noN  aeettta,  545. 

putiil  confirmfttioD  I)y  the  next  of  kin  not  now  allowed,  GtO. 

legitini  aad  relict'e  porta  tiauarmit  withoat  oonEnnation,  &4S, 

■pHul  righti  need  no  oonfirnutiaii,  545,  G4fl. 

not  now  Decewrf  to  vest  sncceuion  in  next  of  Ida,  645. 
f'DNFL'SlON,  ft  mtlliml  "f  iixliTiiniishini;  ttnil  Kuapending  obligationn,  432. 

in  semluiies.  239. 
CONJUNCT  RIGHTS,  toetraneera,  491. 

to  husband  and  wife,  242,  492. 

to  father  and  fov,  492. 
CONJUNCT  and  ronfident  paTBOM,  6S0, 
CONQUEST,  478. 

diiitinirtioii  between  faeiitage  and,  now  abolished.  478. 

htd  no  place  in  female  succeuion,  47S. 

proviiioD  of.  49S. 

heir  of,  478. 
CONSANGUINITY  AND  AFFINITY,  Degrees  of,  forbidden  in  murii 
G3. 

an  objectisD  ag^nst  a  judge,  18,  62S. 

ngniiiBt  a  witness,  C28. 

this  objet^tion  now  removed,  629. 
CONSENT  requisite  to  obligaUr.m.,  294,  303. 

how  proved,  806. 

of  creditor,  a  method  of  extinguishing  obligatiimB,  424. 
CONSIGNATION  of  money,  290,  302. 

if  redemption- money,  222.    Ser  IIfbitarle. 


INDEX.  xxxiii 

OONSISTORIAL  COURT,  58  et  teq, 

the  Goart  of  Session  the  King's  great  consistory,  59. 

separate  Consistorial  Courts  abolished,  60. 

citation  in,  16. 
CONSOLIDATION,  214,  215,  517. 
CONSTABLE  OF  SCOTLAND,  his  jurisdiction,  44. 

inferior  constabularies  abolished,  44. 
CONSTABLES  TO  JUSTICES  OF  THE  PEACE,  89. 
CONSTITUTION,  summons  of,  272. 
CONSUETUDINES  FEUDORUM,  their  authority,  189. 
CONTRACTS,  294. 

division  of,  297. 

consent  in,  297. 

void  by  statute,  307. 

at  common  law,  307. 

Ulegal,  829. 

of  affreightment,  410. 

of  bottomry  and  retpondentia,  412,  669. 

of  insurance,  413. 

evidence  of,  806,  611. 

marriage-contract,  is  it  valid  without  witnesses  t  350. 

marriage-contracts,  498,  495  et  teg. 

second  marriage-contract,  497. 

implement  in  contracts  must  be  mutual,  368. 

damages  for  breach  of,  305. 
CONTRAVENTION.    8ee  I^wbobbowb,  Tailzib. 
CONTRIBUTION  OF  GOODS  BY  THE  LEX  RUODIA,  354. 
CONTRIBUTORY  NEGLIGENCE,  405. 
CONVEYANCES,  present  forms  of,  Appx.  p.  L  ei  seq, 
CONVEYANCING  ACT,  1874,  part  of,  Appx.  p.  vi. 
CONVOY,  obligation  to  saU  with,  415. 
CO-OBLIGANTS,  808. 
COPARTNERY.    Set  Society. 
COPPICE,  246. 
COPYRIGHT,  182. 
CORNS,  poinding  of  growing,  448. 

CORPORATIONS,  entry  of,  as  vassals  or  feudal  subjects,  210. 
CORREI DEBENDI,  368. 
CORROBORATION— Bond  of,  862. 
COUNCIL — Privy,  of  Scotland,  their  powers  and  jurisdictions,  24. 

now  abolished,  25. 
COUNCIL  AND  SESSION— Lords  of,  26  et  ieq. 
COURTESY  OF  SCOTLAND,  245. 
CREDITORS,  how  secured  against  alienations  by  their  debtors,  579. 

See  Competition,  Ranking,  Bankbuftot. 
CRIMES,  public  and  private,  646. 
when  bailable,  673. 

how  divided  in  regard  of  the  punishment,  646,  647. 
how,  in  regard  of  the  object,  646,  647. 

c 


CUI MEB  only  triftiile  by  jury.  678. 

fonn  of  trial  in,  flJS  ((  tr^. 

[mbatiaii  uf.  678  el  wy- 

extim^on  of.  6S3  tt  Ki. 
CmUUSAU  LAW,  SIO  H  ir^. 

criudnol  ma;  inuat  (or  hi*  trUl,  073, 
CRIMINAL  LETTERS,  675. 
CROWN.    SwKina. 

CROWN-CHARTEKS,  how  expede.  1S2,  183. 
CULPA  LEVIS.  LEVISSIMA,  Mkd  lATi,  MB 
Ct'iPi  TENET HVOS AVCTOREB,  883. 
CmiATOBS,  SB. 

form  of  ohoosiiig,  86. 

who  incapable  of  ouratorj,  86. 

what  number  miitit  oiinciir,  S7. 


CUBATOKY  OF  IDIOTS,  101. 

how  conftarcil,  and  to  whom,  102. 

ciiratory-dative  of  Idiota,  103. 

i-uTiiU-n  boni;  103,  101. 
CURLING  AND  SKATING,  no  »ervitude  of,  22B,  2Sii 
CURRENT  ACCOUNT,  457. 
CURRENT  RENT,  arrestable,  HI. 
CURSING  OP  PARENTS,  669. 

CUSTODY  OF  CHILDREN.  83,  84.  ' 

rUSTOJlARY  r.AW,  7 

DAMAGES  for  lireach  of  contract,  and  the  tnEiisiire,  SOT;  mf: 

DAMAGES  AND  INTEREST.  30fi,  36*,  B83. 

DAY.S  OF  GRACE,  322, 

DEAD'S  PART,  537. 

DEAN  OF  GUILD,  hu  jurisdiction,  «, 

DEATHBED-The  law  of,  523. 

h™  excluded,  63i. 

the  reduction  on,  to  whom  competent,  !iiH. 

what  deeds  reducible  by  it,  526. 

non  aWinhcd,  52:: 
DEBATE  ROLL,  614. 
DBBITA  FUNDI,  159. 

what  non-entries  are,  ITO. 

relief  u  d^itam  fundi,  172,  17S. 

preferenoe  of  adjudicationn  on,  323. 

actions  on,  G74. 
DEBITOR  NON  PR^SUMITUR  OO.VARE.  370. 
DECENNALIS  ET  TRIENNALIS  POSSESSIO,  ■166. 
DEOIM.K  INGLUS£.  2G1. 
DECISTONH  OF  HKSf^ION.  8, 
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DECLARATORY  ACTIONS,  506,  687. 

declarator  of  noo -entry,  170  ei  teq, 

declarators  of  redemption,  222. 
DECLARATORY  LAWS,  3. 
DECLINATURE  OF  JUDGES,  17, 18. 
DECREE,  either  inforo  or  in  absence,  618,  688. 

when  opened  by  reduction,  635. 

or  by  suspension,  636,  636. 

decree  conform,  636. 

Act  abridging  the  time  for  extracting  decrees  of  the  Court  of  Session, 
634.    See  ExxounoK. 
DECREES-ARBITRAL,  643. 

have  no  force  till  delivered,  326. 

are  favourably  interpreted,  646. 

must  exhaust  the  submission,  645. 

when  reducible,  646. 
DECRETUM,  DECRETALS,  6. 
DEEDS.    See  Wbitinos. 
DEFAMATORY  LIBEL,  670. 
DEFENCES,  613. 

dilatory  and  peremptory,  694. 

proponing  defence  infers  prorogation,  19.    See  Pasbivk. 
DEFORCEMENT  of  officers  of  the  law,  460, 656,  679. 

of  the  officers  of  custom  or  excise,  656. 
DEGREES,  forbidden,  62. 
DELEGATION,  431,  432. 
DELIBERATING,  heir  s  right  of,  506. 

lost  by  an  apparent  heir's  immixing,  506.    See  Exhibition. 
DELICT,  584,  647. 

actions  arising  from,  transmit  not  against  heirs,  584. 
DELIVERY,  constructive,  to  pass  property,  371. 

delivery  of  goods  in  bonded  warehouse,  371. 

distinctions  as  to  delivery  in  questions  of  stoppage  in  transitu,  872. 

delivery-order,  374. 

partial  delivery,  376. 
DELIVERY  OF  WRITINGS,  326. 

when  presumed,  327. 

certain  deeds  effectual  without  delivery,  328. 

whether  registration  equivalent,  328. 
DEMEMBRATION,  658. 
DEMURRAGE,  411. 
DENUNCIATION  UPON  HORNING,  with  its  effects,  176. 

in  criminal  causes,  176. 

sums  after  denunciation  bear  interest,  866. 
DEPOSITATION— Contract  of,  297. 

of  writings,  327. 
DERELICTION  of  subvaluation  of  teinds,  256,  267. 
DESCENDANTS— Succession  of,  476. 
DESERTING  THE  DIET,  677. 


d««rtiiig  the  diet,  fl77. 

mociued  penotu  mk;  be  cited  to  appear  kt  two  dietx,  AT&. 
DILATORY  DEFENCES,  594. 
DILIGENCE  agkiiut  debton,  real  and  personal,  SflS. 

bj  creditor!  of  a  defunct,  or  of  the  next  of  Idn,  543. 

inchoate  or  be£iiii,  2QG,  44G. 

what)  to  be  published  and  r^irtered,  37. 

agalnit  haven,  614. 

•gainst  witnesMa,  614,  631. 

diligence!  ptridenle  liU  ineffectual,  2B1. 

to  interrupt  pnacription,  470. 

or  care  requiute  in  oontraols,  299. 

preHable  by  tuton  aad  curaton,  90,  91. 

bj  eiecutoTB,  547. 

incident,  G90. 
DIBECT0B3  of  joint-stock  oompany,  3S3. 

are  tnuteea,  and  cannot  enter  into  contract!  with  the  OMBpi 
DISCHARGE  OF  OBLIGATIONS,  225. 

of  duties  and  casualties,  172. 

general  dischai^es,  425. 
DISCHARGE  OF  OBLIGATIONS,  of  verbal  obligations,  42S. 

conaacutive  discharge!,  for  three  terms  of  yeata,  426. 
D18CI..AMATI0N,  181. 
DISCX7SSI0N  of  debton,  3GS. 

of  heirs,  COS,  523,  526. 
DISHONOUR,  notice  of,  of  bills  of  exchange,  823. 
DISPOSITION,  433 ;  Appi.  p.  iv.    Set  Cnuma. 
DISPOSITIVE  CLAUSE  the  ruling  clause  in  a  convejance,  143. 

words  necessary  to  feudal  grant  or  conveyance,  1(8. 
DISTRESS— FajniGnt  on,  360,  365. 
DITTAIT,  taking  up,  674. 
DIVISION  of  conuDoD  property  and  canunonties,  SSI,  862. 
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t)OL^  essential  to  crimes,  6i7, 
DOMICILE,  14. 

in  questions  of  divorce,  79,  80. 

succession  in  moveables  regulated  by,  530,  642,  546. 

in  criminal  matters,  672. 
DOMINIUM  EMINENS,  121 . 

directum  utile,  140. 

what  included  in  dominium  directum,  159. 

what  in  dominium  uiUe,  185. 
DONATAKT  to  casualties  of  superiority,  179  et  teq. 
DONATION,  368. 

mortis  cauad,  369. 

not  presumed,  869. 

between  husband  and  wife,  78,  868. 

by  bills,  324. 
DOUBLE  TITLES,  prescription  on,  478. 
DOVECOTES,  185. 
DRAWN  TEIND,  253. 

DRUNKENNESS  no  defence  in  criminal  charges,  648. 
DUELLING,  659. 
DYVOURS  HABIT,  641. 

EARNEST,  329. 

EAVESDROP,  234. 

EDICTAL  CITATION,  15. 

EDINBURGH,  the  communis  patria  to  persons  abroad,  15,  448,  541. 

EGYPTIANS,  664. 

EJECTION— Action  of,  583. 

letters  of  ejection,  648. 
EIK  to  a  reversion,  219. 
EMINENT  DOMAIN,  121. 
EMPHYTEUSIS,  157. 
EMPLOYMENT— Conmion,  404. 
ENTAIL.    See  Tailzie. 

ENTAILER'S  DEBTS,  tailzied  estate  continues  liable  for,  482,  488. 
ENTRY  of  an  heir,  by  service  and  retour,  504. 

by  precept  of  clare  constat,  511. 

by  hasp  and  staple,  512. 
ENUMERATION  in  statutes,  9. 
EQUITY— Court  of,  29. 
ERECTION  of  lands  into  a  barony,  42,  154,  189. 

of  benefices  into  temporal  lordships,  254. 

superiorities  of  erection  belong  to  the  Crown,  258. 
ERROR  in  obligations  and  contracts,  297,  805. 

in  law,  351. 
ESCHEAT,  174. 

single  escheat,  174. 

it  fell  formerly  on  denunciation  for  civil  debt,  175. 

it  still  falls  on  denunciation  in  criminal  causes,  1 76,  650. 
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in  iriut  CMS  the;  praacribo,  469. 
Seetiao  DnzBca. 
BXCHBQUBB— CoQit  ot,  ita  jariKUction  •nd  privilt^^  31. 

tnuufoiTad  to  the  Comt  of  SeasioD,  32. 

whkt  ngiutDm  or  gifU  can  ba  paned  in  Exchequer  vil 
nuiiiiml,  182. 
EXCISE,  proucationB  in  matten  of,  40,  II. 
EXCOMUUNICATION— Penalties  of,  by  the  fortner  Uw,  141, 

now  taken  off,  141. 
EXCULPATION,  letten  of,  676. 
EXECUTION  OF  SUMMONSES  OR  LETTEKS,  502,  G03,  61: 

aolemnitiea  of  written  einntioD,  311. 

executioOB  how  far  probative,  620. 

eiecatlon  of  a  testament,  G31. 

eivontion  of  aentenoeB  and  decree,  03T. 

execntion  of  criminai  sentence  inspeuded  in  point  of  time,  I 
EXECUTORS,  611, 

stranger  named  execntoF,  S32. 

who  preferred  to  the  ofGoe,  S42. 

eiecntoT  decerned  and  eonfinned,  CIS,  G46. 

their  title  to  sue,  S4S,  547. 

eieeutor  surrogate,  543. 

executor  not  liable  ultra  vira  invatlarii,  S47. 

thej  are  only  tmsteee,  548, 

in  what  cases  they  may  pay  wtthoat  sentence,  649. 

preference  of  creditor*  on  eiecotry,  541'. 

eioneratioD  of  exeuator,  GGO. 

relief  between  hrir  and  executor,  658. 

execntor-ci«dj(oT,  444,  S43. 

oo^executors,  G4B,  647.    See  ConroMAXuai. 

office  of,  not  deaoendible  to  heirt,  G44. 
EXECUTRY,  what  debt*  tSeat  it,  65,  53T. 
FVRRrTTORS    how  nhliowl   S« 
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FACILITY  OF  TEMPER,  104-107,  679. 
FACTORS  ON  SEQUESTRATED  ESTATE, 

their  powers  and  daty,  288. 

their  salary,  288. 

factors  for  pupils  and  judicial  factors,  85.    See  Curator  Boms. 

arrestment  in  the  hands  of  factors,  439. 

judicial,  288. 

caution  for,  363. 

liable  for  interest,  365. 

FACTORS'  RETENTION,  431. 
FACULTIES,  not  lost  by  prescription,  469. 
FALSEHOOD,  666. 

false  weights  and  measures,  665.     See  Forgery,  Improbation. 

FAMILY,  children  in,  82,  107,  638. 
FAST  DAY,  whether  servants  bound  to  work  on,  380. 
FATHER  IS  ADMINISTRATOR.IN--LAW  TO  HIS  CHILDREN   IN 
FA M ILIA,  86. 
power  of  a  father  over  his  children's  provisions,  494. 

FAULT  OR  NEGLIGENCE,  299. 

FEAL  AND  DIVOT,  servitude  of,  234,  239. 

FEAR.    See  Force. 

FEE  OR  FEUDAL  RIGHT,  139. 

what  subjects  may  be  given  in  fee,  140. 

who  can  grant  fees,  141. 

who  can  receive  them,  141. 

principle  that  a  fee  cannot  be  in  pendente^  492. 

FEE  AND  LIFERENT,  491. 
FEE  OF  PHYSICIANS,  426. 
FEE  OR  WAGES  OF  SERVANTS,  in  what  cases  not  due,  336,  379. 

how  far  arrestable,  442. 

how  far  a  privileged  debt,  649. 

the  prescription  of  fees,  455. 
FELLOW-SERVANTS  take  the  risk  of  injuries  by  one  another's  fault  in  the 

common  employment,  403,  404. 
FERRIES  vested  in  the  Crown  for  public  uses,  188. 

Crown  may  grant  private  right  of,  188. 
FEU  CHARTER,  Appx.  p.  ii. 
FEU  DUTIES,  160. 

when  payable,  160. 

interest  on,  160. 

are  debita  fundi^  160. 

vassal's  continuing  liability  for,  160. 

right  of  a  superior  to,  cannot  prescribe,  470.    See  Heritable. 

FEU  HOLDING,  139,  157. 

irritated  6b  non  solutum  canonem,  166. 

FEUS,  FEUDAL  RIGHTS,  140. 

who  may  grant  or  acquire,  141. 

what  heritable  rights  capable  of  being  granted  in,  142. 


FOREIGN  DEEDS  rigned  in  k  tormgn  ooimtr;,  82S. 

FOBEIGNEBS,  jniiwliotion  otst,  16. 

FOEESTALUNG  OF  MAKKET8,  657. 

FORETHOUGHT  FELONY,  667. 

FORGERY,  606.    Ste  Aataaa,  Ikfrobatidh. 

FORISFAMILIATION,  85,  109,  638. 

FORESTRY,  right  of,  187. 

FORTALICE,  188, 

FORTHCOMING,  U6. 

FORTUNE-TELLING  >  crime,  6E1. 

PORUM  DELICTI  ET  DEPREHENSIONIS,  672. 

FOWLING,  right  of,  restrained,  128. 

FOUR  FORMS,  latteoi  of,  637. 

FRAUD,  In  contracta,  306. 

reduction  tx  capUt /raudi*,  579. 

ilwtyB  proreable  bj  parole,  028. 
FRAUDULENT  BANKRUPTCY,  668. 
FUGITATION,  for  not  compearing  at  a  criminal  trial,  176. 
PUQiS,  arraitment  aa  in  medUationt,  17,  IS. 
FUNGIBLES,  what,  298. 
FURIOSITY.    Stt  iDiOTtti. 
FURTHCOMING  ON  ARRESTMENT,  4*5. 
FUTURE  DEBTS  not  aireatable,  Ul. 

QAME,  Acta  for  preaerving  the,  Itt, 

offences  ag^tut  tha  game  lawa,  121,  6S7,  665.  ' 
leue  of  game,  193. 
GAMING  CONTRACTS  and  ucnritiea  for  gaming  debta,  S07.' 
GENERAL  DISCHARGE,  126. 
GENERAL  MANDATE,  S41. 

GENERAL  LETTERS  for  confinntDg  dlwJiarged,  S48.    S»t  Hoai 
llUim  OESTIO  PAO  ir.,«££i>£,  or  beharioor,  617. 

ItHI  1^1  GIFT.    See  Donation,  EsOBUt,  Biobmukh. 
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GOVERNMENT  DEPARTMENTS^  lubiUty  of,  for  faults  of  sabordinates,  408. 
GRACE,  act  of,  641. 

days  of  grace,  822. 
GRASS  OF  3iINIST£RS,  54. 
GRATUITOUS  CAUSE,  143. 

gratoitooB  deeds,  what  warrandice  they  imply,  147. 

how  far  ineffectual  against  taihdee,  482. 

against  substitutions  and  clauses  of  retunii  500,  501. 

or  against  creditors,  580. 
GUARANTEES,  mercantile,  899,  400. 

proof  of,  306. 
GUARANTEE  ASSOCIATIONS,  422. 
GUILD,  Dean  of,  41. 
GYPSIES,  664. 

HABIT  AND  REPUTE,  marriage  constituted  by,  62. 
HjEREDITAS, 

estate  in  haredUate  jacenJte,  cannot  be  alienated  by  apparent  heir,  142. 

decree  cogniUonU  cauf4  against  hceredika  jacens,  544. 

adjudication  confra  hcerediUUem  jaeentem,  283  et  »eq. 
HAIMSUCKEN,  660. 
HARBOUR.    See  Pobts. 

HASP  AND  STAPLE,  entry  and  infeftment  by,  in  burgage,  512. 
HAVERS,  diligence  against,  590. 
HEAD  BOROUGH, 

diligences  must  be  published  and  registered  at  the  head  borough  of 
the  shire,  37. 
HEAD  COURTS,  attendance  at,  of  sheriffs,  barons,  &c.,  43. 
HEIRS  OF  LINE,  heirs  general,  heirs  whatsoever,  heirs  at  law,  476. 

heirs-portioners,  476,  478. 

birth  of  nearer  heir  after  opening  of  succession,  477. 

heirs-portioners  only  liable  pro  ratd,  503. 

entitled  to  collate,  529. 

heir  of  conquest,  478. 

of  tailzie,  432,  481. 

of  provision,  498. 

heir  of  provision  may  discharge,  but  not  assign,  his  right  during  his 
father^s  lifetime,  499. 

not  liable  universally,  503. 

heir-male,  481. 

heirs-male  of  the  body,  481. 

heir  of  a  marriage,  498. 

service  of  heirs,  494. 

heir,  aetiv6  and  pastiv^t  502. 

the  signification  of  heir  whatsoever,  500. 

different  acceptations  of  the  word  heir,  500. 

in  what  order  heirs  are  liable,  508. 

heir  by  inventory,  510. 

heirs  cannot  pursue  on  the  passive  titles,  619. 


tniit-righti  fnr  creditors  how  tu  heritable,  137. 

price  of  Unda  when  heritable,  138. 

rent  of  laudi  how  (u  heriUble,  218. 

the  MiniudrentB  of  k  ram  due  by  kdjudicaUon  heritable,  276. 

wadnt,  after  con*igD«tion,  how  long  heritable,  2S3. 

moTeahle  rightt,  how  they  may  become  heritable,  135. 

moveable  rights  made  heritable  b;  destiiutuHi  require  no  aer 

can  heritable  righte  become  moveable  1  137. 

rights  partly  heritable,  partly  moveable,  138. 

what  period  makes  a  subject  heritable  or  moveablu,  1S9. 

what  heritable  rights  are  capable  of  being  granted  in  feu,  14 
HERITABLE  JDRISUICTION,  13,  37,  48, 
HERITAGE  dencende,  177. 

can  now  be  settled  by  teatMaent,  480. 

representation  in,  477. 

writing  necesBar;  to  all  obligations  and  contracts  cuncemiai;, 
HERITORS,  who  are,  G2,  3G. 

bnrdeDs  imposed  on,  in  fovour  of  church,  52  et  icq, 
HIGHWAYS,  39. 

inter  regalia,  186. 

title  to  vindicate,  231. 

their  care,  to  whom  committed,  281. 
HIRING  OF  MOVEABLES  OR  SERVICES,  oontnwtof,  Sal. 
"HOLDEN  AND  REPUTED"  JUDGES,  20. 
HOLOGRAPH  deeds  prove  their  own  dat«8  in  the  absence  of 
the  contrary,  317. 

thdr  prescription,  462. 
HOMICIDE,  culpable,  658. 

casual  and  justifiable,  658. 
HOMOLOGATION,  318. 
HORNING,  letters  of,  171. 

andently  confined  to  enforce  the  presta^n  of  facts,  637. 

on  what  number  of  days  homing  ptvceed*.  171. 
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HUSBAND,  how  far  liable  for  his  wife's  debts,  67. 

curator  to  his  wife,  67. 

authorises  rights  granted  to  her  by  himself,  by  his  bare  acceptance,  72. 
Set  Ju»  Mariti. 
HYPOTHEC,  what,  808. 

of  the  landlord  on  the  fruits,  205. 

its  effects  by  retention  and  recovery,  206,  207. 

for  the  rent  of  land,  abolished,  207. 

on  cattle  and  on  invecta  et  Ulata^  208. 

on  moveables,  808. 

titalar*8  hypothec  on  the  fruits,  263. 

IDIOTRY  AND  FURIOSITY,  brief  of,  101. 

idiots  cannot  be  tried  criminally,  672. 
IQNORANTIA  JURIS,  8,  849,  424. 
ILLEGAL  CONTRACTS,  329. 
IMPOSSIBLE  FACT,  obligation  to  perform  an,  367. 
IMPOTENCY,  63. 
IMPRISONMENT  FOR  DEBT,  638  et  teq. 

abolished,  except  in  certain  cases,  638. 

minors  free  from,  101. 

Peers,  married  women,  and  Members  of  Parliament,  638. 
IMPRISONMENT,  wrongous,  661,  678,  674. 
IMPROBATION  OF  WRITINGS,  before  what  Court  competent,  24,  ^66. 

consignation  in  improbation,  666. 

proof  in,  direct  and  indirect,  666,  667. 
IMPROVEMENTS  by  heir  of  EntaU  (Montgomerie  Act),  490. 
INCEST,  662. 

INCIDENT  DILIGENCE,  690. 
INCOMPETENCY  OF  JUDGES,  22. 
INDEBITI  SOLUTIO,  obUgation  arising  fiom,  351. 
INDEMNITY,  acts  of,  688. 
INDICTMENT,  criminal,  676. 

form  of,  Appx.  p.  xiiL  et  seq. 
INDUCT jE  LEOALES,  in  summonses,  272,  593,  612. 

in  crimes,  678. 

in  charges  on  decrees,  637. 
INDUCTION  TO  A  BENEFICE,  49. 
INDUSTRIAL  CROPS,  moveable,  131. 

INFEFTMENT,  what,  in  its  proper  sense,  150.    See  Rights,  Sjbisix. 
INHIBITION,  266. 

its  effects  before  publication,  265. 

inhibition  on  conditional  debts,  266. 

how  published,  265. 

bow  extended  or  limited,  266. 

it  is  simply  prohibitory,  268. 

does  not  affect  the  heir,  268. 

is  founded  solely  in  the  inhibiter's  interest,  268. 

purging  of  inhibition,  269. 


INSOLVENCY,  dafisitioD  of,  £06.    5k  Bawkbcpici. 
IN3TIT0R,  8*8. 

INSTITUTE  AND  SUBSTITUTE,  <81,  600. 
INSTBUMENTS,  noUrial,  their  BoleiimlliM,  314. 

how  fur  probatiTe,  020, 
INSUFFICIENCY  of  goodi  bou^t,  333. 
INSURANCE,  odntnwA  of,  tl8. 

Durine,  41S. 

form  of  policy,  Appx.  p.  xL 

mlu  recoTend,  113. 

piemium,  414. 

polio;  and  itMups,  414. 

life,  lis. 

fire,  422. 
INTERDICTS,  618,  630. 
INTERDICTIONS,  104. 

voluatuy,  104. 

jadidKl,  105. 

the  efHect  of,  how  limited,  106. 

reduction  apon,  to  whom  competent,  107. 

office  of  inteTdioton,  107. 
INTEREST.     See  AmraALBBKT. 
INTERLOCUTORS  OF  SESSION,  when  6n«l,  634. 
INTERNATIONAL  LAW  u  to  murlage,  legitimation,  amd  divo 
INTERPRETATION  OF  LAW,  8-10. 
INTERRUPTION  OF  PRESCRIPTION,  470. 

b;  citation,  471. 

bj  production  of  ground  ot  debt  In  a  MqucatratliH),  471. 

minority  not  propeil;  inteinqitkni,  472. 

interruption  of  the  pnacripticm  of  real  righta,  472. 

effeota  of,  172. 

pMtUl,  472. 
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INTROMISSION  BY  APPRISERS,  276. 

intromission  or  possession  indefinite,  129. 

necessary,  552. 

vidous,  551. 

intromission  is  proveable  by  witnesses,  628. 
INTRUSION,  action  of,  588. 

INVECTA  ET  ILLATA,    See  Hypothio,  Thirlagk. 
INVENTORY,  tutorial  and  curatorial,  and  penalties  of  neglecting  it,  87,  88. 

entry  of  an  heir  by  inventory,  510. 

inventory  in  confirmations,  542. 
INVESTITURE,  feudal,  142, 149. 

renewal  of,  abolished,  Appx.  p.  vi. 

heir  of,  481. 
I  O  U,  Appx.  p.  ix. 
IRRITANCY  of  a  feu-holding,  166. 

in  tailzies,  488. 

in  wadsets,  220. 
ISH  OF  A  TACK,  190. 

JETTISON,  354. 

JOINT  TRADE  differs  from  a  society,  842. 

JOINTSTOCK  COMPANIES,  392. 

responsibility  of  managers  and  directors,  393-396. 
JUDGES,  who,  12. 

grounds  of  declining  them,  18,  19. 

oath  to  be  taken  at  their  admission,  21. 

corruption  in,  639. 
JURISDICTION,  10. 

voluntary  and  contentious,  11. 

supreme,  inferior,  and  mixed,  11. 

privative  and  cumulative,  13. 

cumulative  in  the  Crown,  23. 

personal  and  heritable,  13. 

heritable,  now  abolished,  37. 

proper  and  delegated,  14. 

civil  and  criminal,  12. 

civil,  how  founded,  14. 

criminal,  how  founded,  671. 

prorogated,  19. 

King,  the  fountain  of,  11,  23. 
JURY,  678.    See  Ihqubot. 
JUS  CREDITI  of  children  under  marriage-contract,  494. 

distinguished  from  mere  tpei  tweeuionii,  495. 

under  marriage-contract  requires  no  service,  513. 
JUS  DELIBERANDI,  505. 
JUS  DEVOLUTUM  falling  to  the  presbytery,  49. 
JUS  IN  RE  tad  JUS  AD  REM,  294. 
JUS  MARITI  et  relieUe,  65. 

not  forfeited  by  clandestine  marriage,  64. 
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how  numy  autlie  a  qaonun,  SO. 
JUSTICIAR  OF  SCOTLAND,  29. 

Court  of  Jottidtiy,  SO. 

Gfimlnal  jmlidictioi]  ol,  SO.     Sec  Cibodit  Codht. 
JDSTIFICATION  OF  SLANDER,  tc,  40S. 

KBNNING  TO  A  TBRCE,  34S. 
KING,  the  fonnuin  of  jurudJclwD,  11,  23. 

jnriidictioD  of  the,  ftnd  Ui  coudoU,  26. 

right  of  appliriiig  TicMit  itipendi,  48. 

hia  right  in  all  Uiiil^  without  idna,  168, 

right  of  fetriea,  1S8. 

he  il  conridered  tlwayi  M  the  eldtst  BDperior,  IGS. 

how  fw  bonnd  tn  wunndioe,  147. 

pontira  praoriplioD  nuu  ■gainst  the,  466. 

nicc««d*  M  uUmut  Acm,  670. 

and  ootueqaently  to  bartarda,  G70. 
KING'S  EASE-TTie,  2M. 
KING'S  EVIDENCE,  680. 
KIRK.    See  Chdboh. 
KIKE-SESSION,  118,  lia 
KNAVESHIP,  2SG. 

LANDS  CLAUSES  CONSOLmA-nON  ACT,  HI. 
LANDS  OF  HOUSES,  propart;  in.  In  townt,  S8S,  S8». 
LAW,  1. 

promnlgatioD  of,  3. 

deolantory,  4. 

pfohibitor7,  8. 

interpratatlon  ot,  8-10. 

of  natun,  I. 
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LAW,  CanoDy  5. 

its  authority  in  Scotland,  G. 

written,  of  Scotland,  5,  7. 

unwritten,  or  custom,  7. 

prohibitory,  9. 

correctory,  "9. 

feudal,  139. 
LAW  AGENTS'  retention,  304. 

liability  for  negligence  or  want  of  skill,  335. 
LA  WBURROWS— Letters  of,  584. 

contravention  of,  584. 
LEASE.    See  Taok. 
LEASING  MAKING,  654,  655. 
LEGACIES,  533. 

questions  of  vesting  of,  533. 

verbal,  532. 

Leg<Uum  rei  aliena,  534. 

of  an  heritable  bond,  534. 

general  and  special,  535. 

how  far  proveable  by  witnesses,  532. 

not  burdens  on  real  estate  unless  so  expressed,  553. 
LEGAL  reversion,  219,  271,  275,  277,  281. 

expiry  of  the  legal,  278,  283. 
LEGATEE -Universal,  633. 

cannot  pursue  on  the  passive  titles,  551. 
LEGITIM,  535. 

to  whom,  and  when  due,  538. 

renunciation  of,  how  inferred,  538. 

implied  discharge  of,  539. 

transmits  without  confirmation,  545. 
LEGITIMACY,  presumed  in  a  service,  509. 

marriage  of  the  parent  presumes,  107. 
LEGITIMATION  2>«r«K6fe9uen«iiia<nf7ion/{<m,  80,  107. 

letters  of,  110. 

their  efifect,  571. 
LETTEBS  of  supplement,  15. 

of  four  forms,  637. 

crimmal,  676,  677. 

of  exculpation,  676. 

of  slains,  683. 

or  writs  issuing  in  the  King's  name.    See  Caption,  Horning,  kc. 

letters  of  guarantee,  reconmiendation,  &a,  398. 
LIBEL,  Defamatory,  409,  670,  671. 

of  a  summons,  592. 

can  different  grounds  of  action  be  thrown  into  one  ?  594. 

a  criminal,  must  be  special,  676. 
LICENCE  to  pursue,  546. 
LIEGE  POUSTIE,  523. 
LIFE  ASSURANCE,  418. 
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LIFERENT- Simple,  S41. 

b;  nacrv-ktioii.  942. 

ItfenmUn  miuit  um  tiwir  right  M'cd  m*  inMai 

Mill  find  oaation  for  tli>t  purpow,  247. 

not  liable  (or  reboikting  or  repur  of  nujiMt, 
*  bnrdonod  with  the  heir'i  ntiment,  S4T. 

Brtinctuia  of  literenta,  S4S. 

tCTTM  of  paymnit  of  liferent,  248, 

of  (tucked  itrm,  S47. 

wife's  ooDjunot  right  rewilTea   into  >  liferent,  243,   IH, 
Escheat.  Tkasbhibeior. 
LIFERENT  BY  LAW.    S«  Cudiitbst,  Tebce. 
UMITATION,  of  dtutioou?  obli^->tiom>,  490. 

Ste  alto  Fbihcbiption. 
LITIGIOSITY,  277. 
LITISCONTESTATION,  SB.-i. 
I^AN  OK  MCTl'UM.  contmct  of,  2B8. 

loiin  of  money  nmiit  bt  pmved  by  writing,  927. 
LOCALITY,  decree  of,  6L 
LOCATION,  contract  of,  8S4. 

LOCIS  P(ENITBNTi£  in  obUgatiODK,  and  Hoarding  heritnge.  Sin. 
LOOSING  OF  ARRESTMENT,  444. 

in  what  cawH  oation  not  odmittcil,  444.    Sh  SDS. 

effects  of  looeing,  445. 
LOS3,tot)J,41G  ctifq. 

LUCRA.TIYB  SUCCESSOR,  SSL    &«  Praetptio  BmtdibMt. 
LUNATICS,  SS,  11)1.  104. 
LYON  Ki.1;:  ijf  Ami',  hi»  office  ui.!  j iirisdietir,n,  41 

MACHINERY,  heritable  or  movoible  ?  130. 
MAGISTRATES  OF  BOROUGHS,  41. 

electioD  of  magietrstes  and  ci 

mogiHtratps  obliged  to  concur 

liability  for  security  uf  debtors'  prisona,  S3B. 
Su  Pbiboneb. 
MAILS  AND  DUTIES,  action  of,  586. 

prescription  uf,  459. 

decree  of,  289. 
MAJORITY,  82. 

MANAGERS  bind  employers  by  their  c( 
MANDATE,  343. 

special  and  general,  344. 

Iiow  mondatee  expire,  345, 

tacit  mandate  of  shipmaster,  347. 

mandate  in  crimes,  648,  fH9, 
MAN3E  of  Miniatem,  at  whose  charge  to  be  built  and  repaiml,  ,12, 

free  manse,  53. 

relief  in  the  designntion  of  manses  luid  glebes,  54, 

man«es  and  glelies,  sHodUl,  141. 


I 


n  executing  caption",  63fl. 
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MABINE  INSURANCE,  poUcy  of,  Appx.  p.  zL 
MARRIAGE,  60. 

requires  ooxisent  de  prcuenH,  61. 

damages  for  breach  of  promise  of,  61. 

presomed  from  oohaUtition  (habit  and  repute),  62. 

celebratioii  of,  62. 

forbidden  degrees  in,  63. 

clandestine^  64. 

nullity  of,  63. 

dissolution  of,  75. 

by  death,  76. 

by  divorce,  77i  78. 

international  law  as  to,  79. 

casualty  of,  163. 

single  and  double  avail,  163, 164. 

marriage  due  only  to  the  eldest  superior,  165. 

married  women  free  from  imprisonment  for  civil  debt,  638. 

homologation  of  marriage-^x>ntracts,  848. 

effect  of  marriage  as  a  legal  assignation,  436. 

marriage-contracts.    See  Contract,  Hkir,  494. 
MASTER  AND  SERVANT,  law  of,  110,  378. 

constitution  of  contract,  378. 

tadt  relocation,  878. 

waming,  879. 

duration  of  contract,  879. 

enforcement,  39,  380. 

servant,  whether  bound  to  work  on  Sundays  and  Fast-days,  880. 

sickness  of,  381. 

obligations  of  servant,  880. 

of  master,  882. 

liability  for  servant's  acts,  888,  401. 

statutes,  385. 

daim  against  master  for  injuries  sustained  by  servant,  402. 

master  and  apprentice,  388. 

doctrine  of  coUdborateur  modified,  404. 
MASTER  AND  SERVANT  ACT,  1867,  385. 
MASTER  of  a  ship  binds  his  exerdtor  or  employer,  347. 
MEASURES  AND  WEIGHTS  in  sales,  880. 
MBLIOR  EST  CONDITIO  PROHIBENTIS,  852. 
MENSAL  AND  COMMON  CHURCHES,  252. 
MERCANTILE  GUARANTEES,  899. 

MERCANTILE  LAW  AMENDMENT  ACT,  805,  806,  331,  856,  359,  898. 
MESSENGERS-AT-ARMS,  84. 

powers  in  poinding,  450. 

deforcement  of,  450,  640. 
MILL,  whether  a  separate  tenement,  185. 

a  mill  cannot  be  built  on  lands  astricted  to  another  mill,  185. 

mill  services,  how  far  implied  in  thirlage,  285. 

liferents  of,  249. 
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MINERS  AND  COLLI EIW,  387. 

MINEKAIA  .B«i*l'«  righU  to.  isrt, 

what  Itinili  inUr  Tfjalia,  IJli. 

InwB  of,  uterility  In,  \'i9. 
MINISTKRS,  form  of  thriradmiBdoii,  i9.    .•itt  Htii-«m>. 
MINORS,  •ichor  puplU  otpabtra,  82,  »5,  ST. 

rffeot  "(  il««l«  liy  minoni,  05. 

tfatltutiun  oF  minon  •gumit  burtful  ileQii<,  DO  t! 

minor  non  ttnetiir  plaeilitrt,  SS  tt  >r;, 

■  iniiKir  /'uliri  may  be  without  curator*,  85,  S", 

ho  uu  iliniiiwe  of  hi»  own  penoD,  87. 

othor  privilc^  of  minon,  371,  2^4,  467. 

CM)  miniin  be  tried  Piiminally  •  MS. 
MTNORITY  Buapendii  but  do™  not  ililerm|it  prB>wrinti' 
MISPRISION  of  treawm,  664. 
MISREPRESENT ATK  IN.     .V  C^okcxaijiwt 
MTS31VE  loUent  of  »l<>.  310.  311. 

ill  re  tntrcaUirid,  SI  8. 

MI8TASK  IN  LAW,  351.    Stt  Iuhohamtia  Jcbis. 

MODIFICATION,  decree  rf.  Bl. 

MOLESTATION,  art  of,  685, 

MONTGOMERY  ACT,  190, 

MORA,  36ft 

MORTANCESTRY.  brial  of,  507. 

MORTIFICATION  to  the  churub,  or  to  liuK|>itn].^  113,  IM 

UOkTia  CAUSA  donatioo,  SW. 

MOVEABLE,     Sa  HnHaHn-.  Hwit-IBlf 

Mri.TIl'I.El'OlXDING,  .■u.tinn  of,  --li^ 

MULTURES,  2-25. 

diipoaitiou  of  a  mill  with  the  multUKe,  235. 

dupuutioii  of  landa  witli  multure*,  23B. 

extinction  of  thirlaKU  by  the  claane  of  miittiirv.a,  SIO. 

preacriptioQ  of  mnltiires.  45i). 

Hction  uf  abatract«il  multures,  2SS. 

nmltunw  iosucken  and  oulsiicken,  23S. 

ilry  multurop,  237. 
MUNICIPAL  LAW,  2. 
MURDER,  657. 

«lf-ninrdtr,  658. 

under  trunt,  651. 

of  infant«,  65D. 
MUSSEL  FISHING.  1«S 
MUTILATION.  65^. 
MUTVl'M.     S»  \A>k» 
NATIONS,  Uw  of.  2.  3 
NATURE,  Uw  of,  2. 
NATURALISATION,  HI,  B7:)- 
NAVT^,  CAVPONES,  STAII/'Ullll.e.V,ct.SOi. 
NEGLIGENCE  in  rontmcU.  3fl!» 


INDEX.  li 

NEGLIGENCE  of  pioprieton,  402,  404. 

of  railway  oompanies,  406. 

oontributory,  405. 

in  Bome  cases  punishable,  647. 
NEGOTIABILITY,  321,  874,  875. 
NEGOTIATION  OF  BILLS,  822. 
NEQOTIORUM  OESTIO,  860. 
NON-ENTRY,  167. 

difference  between  non-entry  duties  before  citation  and  those  after  it, 
167  et  $eq, 

when  excluded,  171. 

bygone  non-entries,  how  excluded,  172. 
NON  MEM  INI,  oath  resolving  into  a,  626. 
NOTARY,  clergymen  discharged  from  being  notaries,  except  in  testamentfs  318. 

subscription  by  a  notary  for  the  party,  312. 
NOTARIAL.    See  Inbtbument. 
NOVATION,  481. 
NOVODAMUS,  clause  of,  144. 

Crown-charter  of  novodamus  must  be  signed  by  the  king,  181. 
NUDUM  PACTUM,  297. 
NUNCUPATIVE  TESTAMENT,  582. 

OATH  of  party  on  reference,  620,  621. 

affects  only  the  litigants,  622. 

not  admitted  in  criminal  matters,  621. 

qualified  oath,  622. 

mode  of  examining,  624. 

oath  in  supplement,  628. 

oath  of  calumny,  624. 

a  party  net  compearing  to  make  oath  is  held  pro  eonfeuo,  625. 

oath  in  litem,  626. 

of  party  in  crimes,  678. 
OBEDIENTIAL  OBLIGATIONS,  295. 
OBUGATION,  294. 

its  dlTisions,  294. 

to  pay  and  to  perform  {adfa^um  prteUandum),  294. 

obligations  ob  turpem  eatuam,  297. 

obligations  and  contracts  distinguished,  304. 

consent  in,  805,  806. 

their  effect,  806. 

obligations  contracted  on  Sunday,  808. 

gratuitous  obligations,  808. 

obligation  to  convey  land,  810. 

conditional  obligations,  867. 

accessory  obligations,  355. 

impossible  obUgation,  867,  868. 

subject-matter  of  obligation,  867. 

de  hemditaU  viventit,  867. 

obligation  of  yearly  prestations  cannot  prescribe  469, 
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in  pfgwmbut, 


dt  quold  liln,  807. 

liberatonuni,  811. 

de  hartdiUUt  nEViKw,  367. 

de  rarovtndenda,  334.    See  CoNNiSBom*. 
PAGINATION  OF  DEEDS,  814. 
PANNEL,  who,  677. 
PAPISTS,  their  inopudtiea,  87,  141,  572. 

now  removed,  S72. 
PAEAPHBRNAL  GOODS,  88. 

how  Itx  can  the  wife  aU«n*te  (hem !  72,  434. 
PARDON  BY  SOVEREIGN,  683. 
PARENTS  AND  CHILDREN,  107,  109,  296,  838. 

deedB  by,  to  children,  need  not  delivery,  323. 
PARES  CUBI^,  143. 
PARLIAMENT  of  SootUnd  wu  oar  MTeraign  dvH  eotut,  SS. 

now  the  Houw  of  Peen  of  GmA  Britun,  24. 

Britiah  PBrliunent,  uid  the  Sooti  rapretentt&m  In  it,  24. 

the  right  of  bAToni  by  our  old  l»w  to  Bit  in  Pariiament,  <9. 

Acta  of  Parliament,  S. 

private  Acta  of  Parliament,  24. 

Memben  of  Parliament  how  tar  free  from  irapriaonmeot  fo 
PAROCHIAL  BOARD,  112. 
PAROLE  PROOF,  when  eiclnded,  627. 
PARRICIDE,  669. 

PARSONAGE,  beneficea  are  either  panonagea  or  vicaragaa,  2C3. 
PARTNERSHIP.    ^Socmr. 

bankniptcy  of,  390. 
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PASSIVE  TITLES,  vioious  intiromisdoii,  551. 

paBsive  titles  introduced  only  for  the  security  of  creditors,  518,  552. 

certain  passive  titles  are  limited  to  particular  debts,  518. 
PASTURAGE,  right  of,  231,  234. 

PATENTS  and  Copyrights,  are  they  heritable  or  moveable  ?  132. 
PA  TER  tit  quern  nuptice  demonstrafU,  107*  108. 
PATRONAGE,  47. 

the  Pope  formerly,  now  the  King,  is  presumed  patron,  47. 

patron  of  provostries  and  chaplainries,  47. 

of  collegiate  charges,  47. 

the  right  of  patron,  48,  251,  260.     See  Pbeeuehtation,  Vaoamt. 

patronage  abolished,  48. 
PAWNBROKERS,  804. 
PAYMENT,  428. 

rules  for  applying  indefinite  payment,  423. 

bond  fide,  424. 

before  the  term,  in  what  case  not  admitted,  424. 

presumed  payment,  424. 

of  lawyer's  and  physidan^s  fees,  436. 

presumed  from  taciturnity,  427. 

how  far  proveable  by  witnesses,  627. 
PEERS— House  of,  24. 

judgments  of  House  of  Peers,  8. 

peers  free  from  caption  on  dvil  debts,  19,  638. 
PENAL  actions  not  transmissible  against  heirs,  584. 
PENDENTE  LITE  NIHIL  INNOVANDUM,  291. 
PERAMBULATION— Brief  of,  586. 
PEREMPTORY  DEFENCES,  594. 
PERICULVM  REI  VENDITjB,  331. 
PERJURY,  667. 

PERMUTATION,  how  distinguished  from  sale,  334. 
PERSONAL  property  has  no  locality,  but  is  subject  to  the  kw  of  the  owner's 

domicile,  15. 
PERSONAL  rights  of  lands,  154,  217,  508. 

bond,  133. 

Personal  Diligence  Act,  174. 
PERTINENT  OF  LANDS,  what  included  in  it,  185, 186,  188. 

vassal's  right  to,  188. 
PETITIONS,  616. 
PETITORY  ACTION,  585,  586. 
PICKERY,  663. 
PIRACY,  665. 

PLANTING— Offences  against,  657,  663. 
PLAOIUM-^Cnme  of,  663. 
PLEAS  of  the  Crown,  30,  34,  35,  42. 
PLEDGE— Contract  of,  303. 

the  subject  impignorated  cai^ot  be  sold  without  a  sentence,  304. 
PLOUGH— Goods  pertaining  to,  not  pdndable,  448. 
PLOUGHGRAITH,  crime  of  destroying  it  in  time  of  tillage,  657. 
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PIVRIS  PETlT/0  in  »dji«llc«twn,  378. 
POACHING.  124.  667,  iJflO. 
POINDING-I'emo*!.  147. 

w»mM  of,  417. 

moat  tbCTB  b«  »  previmu  olurge  T  117. 

wh&t  good*  are  poinJabls,  448. 

form  of  poibiliDg  and  doublo  i^precUtioD,  4  tf ,  448. 

megMngei'*  power  In  poinduig,  450. 

effect  of  poinding  not  compUted,  450. 

nuking  of,  450. 

whether  bwied  by  iwTe«tinent,  447,  4S0, 

Tval,  ur  of  the  groaad,  to  whom  oimpntont,  (T4. 

who  must  be  cklleil  aa  defenders,  576. 

it<  real  effects,  G7G. 
KJLICE  FORCE,  Sc,  40.  42,  43. 
POOR  111. 

»BBe»inieDt  fnr  relief  of,  1 12, 

mode  of  iiinrniriTic  cuuIa,  railways,  Ac,  tI4. 

likbiUtj  tot  ■Meaament,  1 13. 

exemption*,  114. 

peiBons  untitled  to  relief,  11^ 

Parochial  Board,  US. 

Board  of  Snpervinon,  11^  113. 

aettlemeot,  116  rl  teq. 

(niguuJ  and  roddentiol,  IIS. 

derivative  IIS. 

loss  of  aettleinent,  117. 
POPE,  bin  juriscln-tinn  sbi.liahed,  *'■. 
PORT— Bight  of  a  free  port  infer  rfgalia,  laS. 
P0RTE0U8  ROLL,  874. 
I'OSaESSION,  natunJ  and  ci\Tl,  127. 

can  two  pervoDB  poseesa  tho  some  euhject  t'li  tvliduml  12^ 

boniijide  and  mald,fiiit  possession,  12N. 

in  nioveablen  preaumes  propertj,  129. 

but  not  in  lands,  129. 

eSecU  of  lawful  gwaeeasiau,  139, 

to  what  title  is  it  to  be  ascribed,  12S, 

clTect  of  promisuuons,  189. 

dtetniinlU  ct  ti'ienitalU pouaiio,  466. 
POiStiESSO  Its— Removing  of  ncious,  and  pDAessoni  on  lolemu 

tiUe,  203, 
POSSESSORY  ACTIONS,  685. 

the  benefit  of  a  posaeaaory  judgment,  536. 
POSTKUPTIAI,  CONTRACTS,  436,  497,  600. 

neeil  not  delivery,  328, 
POST-OFFICE  OFFENCES,  884. 
PiLSCEPTIO  U.ERBDJTJiTIS,  what  and  Low  limited,  5ly. 

fii'accfitio  and  bthaviour  comporod,  520, 
PR.ECIPrVM  uf  eldtst  hcir|K,rlionor,  J79. 
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PR^POSITURA,  71.    See  Wife. 
PR^VENTO  TBRMlNO-^xnamotB,  592. 
PRECARIUM,  800. 
PRECEPT  of  Beisin,  149. 

no  longer  necessary,  149. 

of  warning,  202. 

of  clare  constat,  511. 

against  the  superior  in  apprisings,  274. 
See  Pboodbatories. 
PRECOGNITION  in  order  to  a  criminal  trial,  674. 
PRE-EMPTION- Right  of,  157. 

PREFERENCE.    Su  Competition,  Rakkino,  Bakkbuftct. 
PREFERENCES,  undue,  by  insolyents,  696. 
PRELATE,  46. 

PRELIMINARY  PLEAS,  594. 
PREMONITION  in  redemption  of  wadsets,  221. 
PRESBYTERY,  their  powers  as  to  manses  and  glebes,  52  et  $eq. 
PRESCRIPTION,  461. 

acquisition  of  pertinents,  &c.,  by,  188. 

positive,  461. 

of  patronage,  451. 

title  of  positive,  in  heirs,  462. 

in  singular  successors,  462. 

positive,  of  church-lands  and  rents,  467. 

negative,  453. 

title  and  period  of,  under  Act  of  1874,  465. 

triennial,  464. 

shorter  negative,  of  spuilzies,  ejections,  &c.,  454. 

of  removings,  457. 

of  retours,  468. 

of  stipends  and  multures,  469. 

of  maills  and  duties,  469. 

of  bargains  as  to  moveables,  459. 

of  arrestments,  460. 

of  cautionary  obligations,  460. 

of  tutoiy  accounts,  462. 

of  holograph  writings,  462,  623. 

of  bills,  464. 

of  church-lands  and  rents,  467. 

of  inhibitions,  269. 

is  bond  fides  required  in  i  465. 

international  law  as  to,  465. 

runs  de  momento  in  momentum,  466. 

against  whom  does  it  run  ?  467. 

not  contra  non  vaUntem  agerc,  467. 

certain  rights  cannot  be  acquired  by,  468. 

others  cannot  be  lost  by,  469. 

in  servitudes,  229,  284,  237,  239. 

how  interrupted,  470. 


PRESCRIPTION— ot  impended.  471. 

of  Clinics,  ^84. 

on  donUe  tilLcs,  473  tt  ttq.    Sa  IvrUBSPnON,  € 
PaaSENTATlON— Right  of,  is  pitTOiw,  «8,  t9. 

in  preabjter;,  jure  deteiato,  49. 

oannot  be  hurt  bj  the  neoteoce  of  >  Church  ooDit 

ptr  via*,  49. 

bond  of,  363. 
PRESENTEE— Objeotioni  tii,  4t),  50 
PRESUMPTION,  fi31. 

jurit  tt  lU  jart,  ess. 
jMrii,  632. 

Aiwuni)  tdjvdicit,  flSS. 

in  crimu,  6S3. 

of  pkjment,  42'!. 

nt  payment  of  Uwyon'  and  phTiiiclkng'  tees,  426. 
PREVENTION  IN  JURISDICTION,  U. 
PRICE  of  Uods  bean  iaUnxt,  3C5.    8a  Uirtublk. 
PRINCE  OF  BCOTLiVND,  88. 

Unds  that  held  nr^rd  of  tbo  Prince  ore  now  blench,  1G5. 
PRISONERS  for  debt,  688. 

in  what  e*Mea  msgiitratea  or  joUor  liable  fui  prieoner'n  debt,  830. 

form  of  liberating  a  prisoner  upon  payment,  640. 

in  wiist  canri  be  maj  be  liberated  mthnut  pajment.  640. 

indigent  priionar  mart  be  alimtnted  or  liberated,  641.  a>  J 

PRIZE  GOUBT,  83.  HH 

PRIVILKGED  DEEDS.  317  «  tr-j. 

delitK  upuu  the  eiecutry,  543. 

Bummonx,  B93. 
PROBATE  equivalent  to  will  or  aiUact  for  couipltling  titlf.  543,  546. 
PROBATION,  by  singlo  combat,  619. 

renouncing,  611. 

bj  writ,  620. 

by  oath  on  reference,  630. 

by  oath  in  dVm.  62a. 


proul  dtjnft,  619. 

in  Crimea,  678. 
PROCEDURE,  oi»a,  673,  611. 

criminal,  671  ct  Kq. 

roll,  614. 
PROCORATOE- FISCAL,  647,  674. 
PROCURATOKIES  of  resignation  and  |irecopt«  uf  ae 

death  of  the  granter  ur  grantee,  346. 
PRODIGALS,  or  profoBe  periona,  104, 
PRODUCTION,  eatisfjiDg,  613. 
PROHIBITIONS  in  taildes,  482,  4S8. 
PROHIBiTOHY  UA^'S,  9. 
PROMIKK.  3iil',  Stiii. 
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PROMISE,  proof  of  gratuitotUB,  611. 
PROBflSSORT  NOTE,  825,  Appz.  p.  ix. 
PROBfULGATION  OF  LAWS,  3. 
PROOF,  by  writ  or  oath,  456  etteq.    See  Probation. 
PROPERTY,  how  z^strained,  121,  229  et  teq, 

things  incapable  of,  122. 

different  ways  of  acquiring  or  transmitting,  128-127. 

negligent  use  of,  402,  405. 
PROPINQUITY,  in  a  judge,  19,  20. 

in  a  tutor  of  law,  88. 

to  a  defunct  must  be  set  forth  in  the  service,  509. 

the  remotest  degree  excludes  the  Crown,  509,  570. 
PROPONED  AND  REPELLED,  688. 
PROROGATION  OF  JURISDICTION,  19,  20. 

clause  of  registration  does  not  infer  it,  20. 

not  admitted  in  the  Eling's  causes,  21. 
PROSECUTION,  for  crimes,  647. 

penalty  of  vexatious,  criminal,  674. 

private  prosecutor  must  find  caution  at  raising  the  criminal  letters,  675. 
PROTECTION  against  caption,  689. 

of  wife's  property,  70. 
PROTESTING  OF  BILLS,  822. 
PROTOCOLS,  162. 
PROTUTORS  AND  PRO-CURATORS.  92. 

are  liable  as  tutors  without  having  their  active  powers,  92. 
PROVING  THE  TENOR,  action  of,  588. 
PROVISIONS  OR  RIGHTS  to  children  need  no  delivery,  828. 

when  presumed  a  donation,  868. 

provisions  to  heirs  and  children,  498. 

of  conquest,  498. 

sometimes  taken  to  heirs,  sometimes  to  bairns,  498. 

granting  provision  to  children  imports  contravention  in  an  heir  of 
tailzie,  488. 

effect  of  provision  to  children  existing,  496,  580. 

provisions  on  second  marriage,  497. 

provisions  in  a  marriage-contract  to  bairns  give  no  special  right  to  any 
one  child,  498. 

provisions  to  wife  and  children  under  the  Aberdeen  Act,  488. 

postnuptial  provisions  to  children,  496,  580. 

to  wives,  497,  580.    See  Hub. 
PROVOSTRIES,  47. 
PUBLIC  RIGHTS,  212. 
PUBLICANS*  LICENSES,  89. 
PUPILS,  82. 

cannot  marry,  61. 

nor  execute  any  deed,  82,  87. 

caption  cannot  proceed  against  them  on  civil  debts,  101. 

is  a  pupil  capable  of  dole  I  682.    See  Totob,  Minob. 
PURPRESTURE,  181,  188. 
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qVADRIESNIi'M  VTILE,  i»7  H  «';. 

QCALITV  OF  0ATH6,  mtriniiic  mL<1  eitriluic,  ib6,  l)-Jl\ 

QUAETEE  SESSIONS,  39. 

dl'ASI  CONTEACT,  2flr,  360. 

yuEBrra  evidence,  sso, 

dU!  COySCLTO  dnt  qved  non  dAebat  pratamUai-  douan,  SEl. 
QUOD  Pt'RE  ilfittur  pnueati  dU  lUbrtur,  103. 
Ql/OD  STATIM  liqaidarifAatprojainli'iaidolia^HT,  i2l>. 
QUOBU&l  of  H«ioD,  27. 


loftl 


w  iliBcbargeil,  541. 


RAILWAY  COMPANIES  lifcbility  for  injuria  to  passoop 
ItANKING  AND  SALE,  procew  oi,  28P. 

noking  must  b«  fixed  before  the  bbIc,  290. 
KAPE,  662. 
RATIFICATION  BY  WIVES,  tor  what  introdnced,  ?4. 

its  form  and  lubject-matter,  7-1. 

Dot  preciBely  neceuar;  for  making  a  nj^t  effcGtiuJ,  7' 
REAL.    Stc  Bdrdin,  Drbita/umli. 
REAL  AND  PERSONAL  RIGHTS.  2a4. 
REBELLION  upon  deumtdation,  17G. 
RECLAIMING  NOTES,  61T. 
RECOGNITION,  1S3. 

bf  what  dwdi  inferred,  1S3. 

the  auperior'a  conaent  excluded  it,  1B3. 
RECOMSIENDATION.  letters  of,  398. 
RECONVENTION.  20. 

RECORD,  framing,  cloaing,  aiijusting,  612,  613. 
EECOURSE  in  bills,  320. 

in  csae  of  evicUon,  148. 
REDDENDO,  clauneof,  145. 
REDEEMABLE  RIGHTS,  218  cl  jr.;. 
REDEMPTION  of  apprisingB,  '278, 

of  wadBcta,  219.     5ff  Okbkb,  RBVSBaiON. 

dectaratur  of,  in  wadneta,  222, 
REDHIBITORJA  ACTIO,  SU. 
REDUCTION,  action  of,  676, 

gToimda  of,  078. 

upon  the  Act  1621,  I>7e  tl  ««].,  597  li  ><'/. 

Dot  good  against  aingular  succeBsora,  SSI. 

upon  the  Act  1696,  582,  602. 

remed;  of,  wheo  competent,  633, 

ex  tapilx  i'lAibUionis,  26S. 
REBUCTION-IMPROBATION.  575, 

Lord  AilTocates'  ooneiirrence  now  unnecthsarj,  577, 
til  whom  competent,  576,  577. 
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REDUCTION-IMPROBATION—tenxu  asaigned  for  production,  577. 

againBt  what  writingB  certification  can  pass,  577. 
REFERENCE  TO  OATH.    See  Oath. 
HBO  ALU,  186. 

large  whales  are  inter  regalitk,  124. 
REGALITY,  Lord  of,  his  former  jurisdiction  and  rights,  36. 

now  abolished,  36. 
REQIAM  MAJSSTATEM,  and  the  treatises  joined  with  it^  6. 

their  authority,  6. 
REGISTRATION  of  obligations  in  order  to  diligence,  60. 

of  marriages,  64. 

of  leases,  209. 

of  conveyances,  151. 

warrant  of  registration,  151. 

of  real  rights  for  the  security  of  purchasers,  151,  152,  219,  435. 

of  renunciations  of  rights  of  annualrent,  226. 

orders  of  redemption  require  no  registration,  223. 

nor  discharges  of  apprisings,  279. 

nor  resignations  infavoremt  215. 

what  is  deemed  sufficient  registration  of  seirins,  151. 

deeds  are  registrable  after  the  death  either  of  the  granter  or  grantee, 
847. 

registration  of  ground  of  debt  does  not  interrupt  prescription,  471. 
REGRESS,  letters  of,  221. 

REJECTION  OF  GOODS  sold  by  bankrupt  purchaser,  877. 
RELAXATION,  letters  of,  their  effect,  177. 
RELEVANCY  OF  CRIMINAL  LIBELS,  677. 
RELICT,  has  right  to  mournings  and  aliment,  76. 

ju9  relictcef  536. 

has  the  relict  both  right  to  legal  and  conventional  provisions!  242, 
244.    See  Tbboe. 
RELIEF  in  the  designation  of  glebes  and  manses,  and  localling  of  stipends, 
51,  54. 

cautioner's  relief  against  the  debtor,  359. 

relief  among  co-cautioners,  860. 

among  eorrei  debencU,  368. 

among  heirs,  504. 

between  heir  and  executor,  553. 

casualty  of,  172. 

is  it  due  in  feu-holdings  ?  172. 

how  estimated,  173. 

obligation  of,  from  public  burdens,  146. 
RELOCATION,  tacit,  197,  378. 
REMISSION  OF  CRIMES  BY  THE  SOVEREIGN,  683. 

does  not  hurt  private  right,  688. 
REMIT  to  man  of  sldll,  616. 
REMOVING,  action  of,  203. 

title  requisite  to  it,  204. 

removing  by  judicial  factors,  197. 
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UKMOVING.  bj  ■] 

■luniiiarx  relDaTiligi,  303. 

liraHcHptioai  iif  remoringi,  4S7. 
Sa  Wabmiho. 
liENTAI^  >  kiiui  of  tack.  197. 

ttwj  ue  (iiridted  b;  aMgnJng  thuu,  198, 
REJII'N'CIATION  of  Icatca,  20]. 

by  ui  heir  chu^ed  to  enter,  381. 

Dot  reuoanciiig  infen  a  puaive  title,  SS'2. 

reDiuiciatioD  of  Kdoettutble  rigtits,  SSS,  32S. 

pniot  of,  311. 
RF.PARATION,  401  a  tig. 
REPLEUGING,  right  of.  3S,  41. 
REPONING  of  ft  defendor.  613. 
SEPEESENTATION,  right  of,  in  himtaKo.  477. 

in  moTwblta,  6± 

of  hcdra  and  eiecut'ii*,  602,  517. 
UEPROBATOil,  Mtiori  of,  830, 
REQUISITION,  iiuitniiDent  of,  224. 

doM  rcquuition  maJu  ui  heriuble  luin  movuslile  t  137, 
RES  EXTRA  COMMESCIUM  aot  the  mb-tect,oipracnpii<m,  teg. 
KES  Pl'RTI  P.K,  can  they  be  acquired  bj  preMriptiun  (  489. 
RES  JUDICATA,  611. 
RES  MERjB  FACULTATIS,  489. 

doereui  of  saaBion,  when  rttjui^eala,  SIS.  ^h 

AfSptrittwiiraiuHi,  108,998.  ^^| 

RBS  PUBLICO.  Rtt  UnWtnilaiu.  Ra  Sicnr,  122. 

ivoyy  '.nicrrcjali,,.  18S. 
RES  (Hit  M<«iin  Kriil,  23B, 
RESCISSORY  ACTIONS,  576,  5B7. 
RESET  OF  THEFT,  (iJ7. 
RESIGNATION,  instniUKint  of,  214. 

ad  perpctaam  Ttmanenliam,  214. 

infarorcm,  215. 

in  uither  projiriLi  manibiis,  or  in  virtue  uf  a  inwunitory,  21(1. 

Ibc  pcoduciDg  of  procuntories  uid   inAtramenta  of   ivBij^nat 
pented  with  after  a  posaesidoD  of  forty  yean,  216. 
RESPONDENT/A,  412. 
RESTITUTION  of  minors,  '.I6,  9!), 

a  natural  obligation,  2Il4, 
RESTRAINT  OF  TRADE,  contracts  in,  307,  30B. 
RESTRICTION,  deislB  of  horitablo  securitiBi,  238. 
RETENTION,  right  of,  304,  430. 

special  aod  general,  430,  431. 
RETOUE,  Hen-ice  wiii,  SOO, 

prescription  nf  retourv,  &c.,  4S!^. 
EETOURABLE  BRIEF,  50fl. 
EETOURED  DUTY,  IS.'i. 

wltat  undirslooii  )iy  lliat  term  in  ciuualtjci^,  Ctu-liuldijigc,  an<i  toi. 
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BETOURED  DUTY,  what  in  annualrents  and  lands  not  formerly  retonred, 
169. 

and  in  lands  formerly  holden  ward  of  the  Crown,  170. 

duties  due  for  non-entry  before  citation,  167. 

duties  must  be  inserted  in  services,  168,  509. 
RETROCESSION,  438. 
RETURN,  clause  of,  501. 

in  what  cases  may  the  creditor  defeat  it  gratuitously,  501. 
REVERSION,  legal  or  conventional,  218. 

of  wadsets  made  real,  if  registered,  219. 

certain  reversions  real  without  registration,  220. 

how  far  stricti  juris,  220. 

legal  reversion  of  apprisings  and  adjudications,  271  et  seq. 

nms  not  against  minors,  271. 

legal  of  a  special  adjudication,  282. 
REVOCATION  of  donation  by  husbands  or  wives,  73. 
RHODIA  LEX  DE  JACTU,  854. 
RIEF,  or  robbery,  664. 
RIGHTS,  how  acquired,  123. 

heritable  and  moveable,  180  et  »eq. 

bearing  a  tract  of  future  time,  132. 

base  and  pubUc,  143,  211,  212. 

feudal  right,  156  et  9eq, 

real  and  personal  right,  294. 

personal  right  of  lands,  217. 
RIGHTS,  redeemable,  218  et  Hq. 
RIOT  ACT,  655. 
RIVERS,  inter  regalia,  188. 
RISK  IN  SALES,  331. 
ROAD  TRUSTEES,  231. 
ROADS  AND  BRIDGES  ACT,  89. 
ROBBERY,  664. 
ROMAN  LAW,  4. 
RUBRIC  OF  STATUTES,  8. 
RUNNING  LETTERS,  678. 
RUNRIG  LANDS,  853. 

SALARIES,  how  far  arrestable,  442.    See  Sohoolmastkr. 
SALE,  contract  of,  329. 

the  price,  how  ascertained,  329. 

when  presumed  to  be  for  ready  money,  880. 

the  risk  of  the  thing  sold  before  delivery,  829. 

implied  and  express  warranties  in,  332,  388. 

effects  of  sale,  a  non  domino,  882. 

right  to  reject  goods  for.  defects,  884. 

buyer  if  bankrupt  may  reject  the  goods,  877. 

does  stoppage  in  traneitu  rescind  the  contract  ?  377. 

warrandice  in  sales,  882. 

iniaffidency  of  the  goods  told,  888. 
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^^^^^H 

SALE,  JQdJriiJ,  of  bukrupt  ntele«,  287. 

^^^^^^^^^H 

V 

^^^^^^^^^H 

tbe  ..peoH  of  j»a«>iJ  nUM,  ho«  pnpa 

1 

JpOToe  of,  291. 

^^^^^^^Hl 

judiout  ule  bf  v>  apparent  heir,  291. 

^^^^^^^^^n 

' 

judlcuU  Mle  ot  toiiubi.  SST. 

^^^^^^^^^Bl 

of  ihip*,  how  pTond,  S2S. 

^^^^^^^^^M\ 

effuct  of  fraud  in  ■  oontnct  of,  SOS.  301 

^^^^^^^H 

^^^^^^^^^1 

SALMON-FISHING,  187. 

^^^^^^^^^1 

1 

SALTEBS,  4S,  110. 

^^^^^^^^^1 

SANCTUARY,  Gas,  S57. 

^^^^^^^H 

SCANDAL,  or  rerb*!  uyuriai,  B70,  fln. 

^^^^^^^^^1 

1 

«CnOOLMASTEB"8  uUry  dh-id«  between  1 

^^^^^^^^^B 

SCiENTIFIC  AND  LITERARY  SOCIEn 

■ 

di^iu,  114. 
SEA  WARE,  for  kolp,  tanant  hu  no  riglit  to, 
SEAL,  grew.  181. 

privy  and  <|Tutter  ae&ls,  ami  their  use,  I 
SEALING  or  Btwopiog  of  writings,  311. 
SBCUBITy.  right. of,  22T«KS.              ,_ 

SEDERUNT,  AcU  of,  6.                     ^^M 

^^^^^^^^^1 

'1 

SEDITION,  iMl  >iid  *i.rb»L  CS4.       ^^1 

^^^^^^^^^1 

SEDUCTION,  lOS.                              ^H 

^^^^H     M    ^} 

SEISIN.  149  fl  ,ri.                                   ^^" 

^^^^^^^H 

pr&vcpt  cf,  HO. 

^^^^^^^H 

^^^^^^^H 

regiatraUon  of,  151. 

where  Beiain  mast  be  Ulcen,  IGl. 

^^^^^^^H  III 

teudn]  right  not  perfected  till  Beiein,  IM 

^^^^■1     1 

but  the  Crown-B  right  Is  ronatituted  witl 

^^^^■Vl  !l 

when  does  one  seuin  aorve  for  difTerent  1 

^^^^^^^H 

BymbDlaof,  150,  164. 

^^^^^^^^^1 

ceremony  ot  giving  auine  aboUahed,  ISO 

^^^^^^^^^1 

^^^^^^^H 

aaiiine  now  impljin  entry  with  superiui.  < 

SBMIPLEXA   PRVBA  TIO,  1124. 

^^^^^^^^^1 

SENTENCE  OF  A  Jl'lKJE,  833,  634. 

^^^^^^^H 

when  fioBl,  634. 

^^^^^^^^^1 

cuoot  be  executed  before  eitnct,  C34. 

^^^^^^^^^1 

exeoutioQ  of,  in  civU  eau««,  G37  rt  «?, 

^^^^^^^^^1 

in  crimes,  682. 

^^^^^^^1 

SENTENCE  MONEY,  now  diaoharged,  45. 

^^^^^^^^^1 

SEPARATION  OV  MAN  AND  WIPE  (o  t 

^^^^^H 

SEQl'ELS,  23S, 
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SEQUESTRATION,  a  kind  of  deposit,  302. 

judiciiU  geqnestration  of  land  eetatei,  287. 

in  bankruptcy,  607.    See  Bankbuftot. 

equivalent  to  decree  of  adjudication,  280. 
SERVANTS,  voluntary  and  necessary,  110. 

formerly  rejected  as  witnesses,  629.    See  FxB,  Master  and  Skrvant. 
SERVICE  OF  HEIRS,  86,  606. 

general  service,  with  its  heads,  608. 

equivalent  to  general  disposition,  607,  608,  616. 

special  service  with  its  heads,  609,  610. 

service  must  describe  the  heir  by  his  special  character,  612. 

special  service  includes  a  general  service,  613. 

in  what  subjects  not  necessary,  518,  614. 

must  be  formerly  completed  by  seisin,  616. 

competency  of  second  service,  616. 

personal  right  to  lands  now  vests  without  service,  608. 
SERVICES  prestable  by  vassals,  140, 167,  169. 

indefinite  services  in  tacks  discharged,  206.    See  Mill. 
SERVITUDES,  natural,  legal,  and  conventional,  229. 

pass  to  purchaser  as  pertinents  of  lands,  188,  189. 

by  grant  and  by  prescription,  229. 

certain  servitudes  cannot  be  constituted  by  prescription,  230. 

servitude  of  lands,  or  predial  servitudes,  231. 

rural  and  urban,  231,  232. 

of  stUUcide,  233. 

non  officitndi  luminibut,  &c.,  234. 

of  support,  232. 

of  common  pasturage,  231. 

of  feal  and  divot,  234. 

of  thirlage,  235. 

are  stricti  juris,  239. 

how  extinguished,  239. 

personal  servitudes,  281 ,  241. 

See  Liferent,  Tbrce,  Coubtbst,  Thirlage,  Commonties,  Din- 
8I0N  or. 
SESSION— Court  of,  25. 

the  commune  forum^  16. 

a  court  of  equity,  29. 

Lords  of  Session,  by  whom  named,  26. 

their  qualifications,  27. 

form  of  their  admission,  27. 

extraordinary  Lords  of  Session,  27. 

jurisdiction  of  session  in  crimes,  28. 

in  civil  causes,  28. 

Court  of  Session  to  sit  in  two  Divisions,  27. 
See  College  of  Justice. 
SHELL  MARL,  tenant  has  no  right  to,  191. 
SHERIFF— His  jurisdiction,  11,  28,  31,  S3,  34  et  teq. 

hiB  ministerial  powers,  36. 


Uiv  INDEX. 

SHERUT,  Sheriff -depute,  37. 

bu  powers  in  holding  ooorti,  87. 

liiH  nilietituteii,  37.  < 

Sheriff  in  that  put,  tG.  t 

Sheriff-tee,  IS.  ] 

SHERIFF -OFFICEBS,  «. 
SHIP,  Co-DwnerB  of,  not  bound  b;  cootrftot  ttui 

lale  of,  haw  proved,  flSS. 
SHIPMASTER,  mudate  or  affencj  of,  347. 
SHIPOWNEItS'  AND  MASTERS'  LIABILt 

oblig&tionB,  111. 
SHIPPERS'  OBLIGATIONS,  411. 
SHIPS— liability  in  coUiaioiu  o^  405.  i 

SHIP'S  HUSBAND,  347.  , 

SICK  BILL,  639.  j 

SIGNATURES.  181,  376.  i 

Pmaatar  of,  182. 
SIGNET  of  thu  SeraioQ,  or  the  King's  Signet,  « 

all  our  Supreme  Cuuits  have  their  pnipor' 
SINGLE  BILLS,  enrolment  in,  617. 
SINGULAR  SUCCESSORS  drfned,  476. 
SLAIN3— Lettereof,  SSS. 
SLANDER,  408.  870. 

privileged,  408. 
SLATE  AND  STONE,  eervitude  tit  winning,  C 
SUUQGLINO—ContnKta  taioleid  by,  380. 

erime  of,  666. 
.SOCIETY,  haw  toQfltituted,  33i!. 

ubllg&tiutia  i>ti  the  incU  ur  partners.  337. 

right!  of  crcditore,  339. 

qvati  pertona  of,  33D. 

dieeolution  of,  340. 

joiDt  trikde  differs  from  society,  342. 
SOCIl  CRIMINIS,  or  secomplioe.,  676,  678,  6{ 
SOLEMNITIES   OF   DEEDS,  eUitutory,  9. 

TE3Ti HINTS,  Bills. 
SORNERS,  664. 

SOUMING  AND  ROXIMING,  232. 
SPATIANDI,  Jnt,  229. 
SPECIFICATION,  135. 

ipeciGcation  annexed  to  decree  of  general  i 
SPECIAL  CASE,  588. 
SPECIAL  POWERS,  5S9. 
SPSS  SUCCESSIONia,  incompetent  to  adjudge 

how  distinguished  from  j'lu  crtditi,  4BG. 
SPimDET  FERITIAM  ARTIS,  336. 
SPU ILZ J  E— Action  of,  583. 

prcBcription  of  apuikie,  464. 

Hpuilzie  of  temriii,  254.  264. 
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SQUALOR  CARCERI8,  639. 

STAFF  AND  BATON,  the  symbol  of  reugnation,  216. 
STAMPED  PAPER— Deeds  most  be  written  on,  815. 
STATUTE,  subsequent  derogates  from  prior  laws,  2. 

repealing,  construction,  2,  3. 

publication  of,  3. 

commencement  of  operation,  2,  4. 

interpretation,  8. 

desuetude  of,  7,  8. 
STEELBOW  GOODS— What,  and  when  carried  by  a  disposition  of  lands,  186. 
STELLIONATE,  668. 

STERILITY,  in  leases  of  farms  and  minerals,  199,  200. 
STEWARD,  his  former  jurisdiction,  37. 

all  stewartries  are  now  either  dissolved  or  annexed  to  the  Crown,  37. 
STILLICIDE,  233. 
STIPEND,  how  provided  to  the  Protestant  clergy,  50. 

maximum  and  minimum  of  stipend,  51. 

modified  stipend,  how  secured,  51. 

terms  of  payment  of  stipend,  56. 

prescription  of  stipends,  459. 

augmentation  of,  restricted,  51.    See  Vacant. 
STIRPES,  succession  per,  478. 
STOPPAGE  IN  TRANSITU,  372. 

effect  of  subsale,  374. 

effect  of  partial  delivery,  376. 

effect  of  purchaser's  bankruptcy,  377. 

who  may  stop,  376. 

mode  of  stopping,  377. 

does  stoppage  rescind  the  sale  ?  377. 
STOUTHRIEF,  664. 
SUBMISSION  TO  ARBITERS,  643. 

when  it  expires,  643.    See  Abbitsr. 
SUBORNATION  OF  PERJURY,  668. 
SUBSCRIPTION  OF  PARTIES,  312. 

by  initials,  312. 

by  notaries,  312. 

by  blind  persons,  312. 

of  witnesses,  312. 
SUBSCRIPTION  as  witnesses,  what  it  imports,  312,  849. 
SUBSTITUTION,  what  by  the  Roman  law,  what  by  ours,  500. 

simple,  501. 

guarded  with  a  prohibition,  501. 
SUBTACK.    -SeeTAOK. 
SUBTENANTS,  removing  of,  205. 
SUCCESSORS,  singular  and  universal,  476. 

in  heritage,  476. 

legal  and  by  destination,  476. 
SUCCESSION,  order  of  legal,  in  heritage,  476. 

no  succession  by  the  mother,  477. 
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Sri'CEtiSION,  muccwjJ™  of  hiur»-i>"t«(.n(iw,  478.  *78. 

■uooearion  po-  cajiiUi  itad  prr  WrVpn,  177i  *78. 

in  noveableii,  &2S. 

iletennined  bj  doDUidla,  S30. 

by  di^nation,  G30  it  t^. 

of  the  King  M  ti/li'mtu  Kirm,  ti70. 

unpedunenU  to,  S71. 
HUCCE880B  T/TULO  lUCRATtro.  f-ia.    titt  Prtrrpti... 
KIIICIDE,  clauM  M  h),  in  t<»lii>lM  "(  iiuninmM.  131. 

ii  it »  crime  ^  <tG^. 

snMMONfl,  ma. 

bUnk  luid  UbelM,  MX 

f-Hatiim  ••II  ■  biMik,  taaiui*  lu-  iiit«mT[iUnn  of  prucrijitiun,  171. 

EiumiiJoniwii,  pmrritf  Ininivr,  fiiCJ 

libelled,  602. 

)iritUe(.t»i,  nga.  , 

pnacriptioD  of,  TiUl. 
^tJKOAY,  obligBttoni  contrMtwl  'id,  noi). 

■ervuiW  not  bound  ti'  wnrk  nn,  iM. 
80PKRI0R,  HO. 

Iild  ancientlj  ligbt  to  tbe  feu,  filling  Luir  of  the  invcKtiture,  2(Kl,  St 

and  w  wu  not  obliged  to  receivu  ungiiUr  succewon,  S09. 

except  >ppri«rs,  adjndgen,  or  judicial  patrfuwcn,  310,  373.  271.  H 

but  now  he  musl  recaive  them,  210. 

niathodi  of  compeiling,  to  leoeive  either  lunguUi  luocemiini,  27 J. 

at  hcin,  GIT. 

must  he  receive  incorporntionB  t  210. 

inteftmcnt  now  implies  entry  with,  Apfix.  p.  vi. 
.■iri'ElUORITY,  Ha  fixed  righte,  1511. 

its  cbmirI  rigbta,  ISO. 

ulinitB  of  no  divi«fon.  47P. 

tiniiel  of.  IT 2. 
SUPERVISION,  board  of,  112, 
SUPPLY,  I  VmminBioiierfl  of,  their   powers  as  to  |J.ilioe,   hi|jhw«Vfl,    l.rii) 
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SUPPOHT,  Bervitude  of,  iSi. 
SUSPENSION,  bill  ukI  letter*  of,  fla.'., 

caution  iu.  315,  03S,  (136. 

camiat  ulwaiya  pou  on  eniitioii,  83il, 

when  competent,  &Z>t, 

decree  of.  a37. 
srSPENHION  AND  INTERDICT,  (lilfi, 

TACK,  verbal  and  written,  ll'il. 
what  written  taolu  are 
cUuaii  of  retention  of  r 


iu  what  respects,  i;il 
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TACK,  lifereut  tacks  are  tuwigiiable,  196. 

can  the  tacksman  grant  a  lubtack,  and  its  eifects,  1&6. 

obligations  arising  from  a,  199. 

bow  determined  during  their  currency,  201. 

registration  of,  209. 

falls  to  the  heir  of  line,  not  of  conquest,  480. 

require  no  service,  518. 

by  a  reverser  to  endure  after  redemption,  220. 

Su  Rkntal,  Relocation,  Ekmoviko,  Wabxiu;g. 
TACIT  RELOCATION,  197,  268,  378. 
TACITURNITY,  eifect  in  creating  presumption  of  payment,  426. 

sometimes  extinguishes  obligation,  468. 

and  delinquencies,  683,  684. 
TAILZIE,  481. 

must  formerly  have  the  superior  s  consent,  209. 

with  prohibitory  clauses,  482. 

Math  irritant  and  resolutive  clauses,  488. 

effect  of  unrecorded  entail,  485. 

fetters  directed  against  heirs  of  tailzie  do  not  affect  institute,  483. 

principle  of  enumeration  in  deeds  of,  484. 

their  requisites,  registration,  &c,  484. 

fetters  must  be  set  forth  in  deed  of  disposition,  not  by  reference,  485. 

they  are  atrictisnmi  juris,  487. 

destination  must  be  different  from  legal  order  of  succession,  486. 

who  can  make  a  tailzie,  486. 

termination  of  entail  by  destination  coming  tu  an  end,  486. 

contravention,  by  what  inferred,  and  whom  it  affects,  488. 

what  is  a  good  prohibition  of  alienation,  and  its  extent  and  effect,  488. 

how  the  next  heir  serves  on  an  iiritancy,  489. 

in  what  cases  may  the  heir  of  tailzie  sell,  489. 

provisions  to  wives  and  children  (Aberdeen  Act),  48b. 

Montgomery  Act,  490. 

Entail  Amendment  Act,  490. 

collation  by  heir  of  entail,  529. 
TASTUM  ET  Ti4 LA' doctrine  in  bankruptcy,  488. 
TEINDS,  251. 

how  appropriated  to  cathedrals  and  monasteries,  251. 

pontifical  exemptions  from,  252. 

parsonage  and  vicarage,  253,  254. 

drawn  teind,  how  regulated,  254. 

heritors  may  pursue  a  valuation  and  sale  of,  50. 

valuation  of  teind  jointly  with  the  stock,  255. 

or  separately,  256. 

rules  for  fixing  the  rent  in  the  valuation,  259. 

at  what  price  must  teinds  be  sold,  257. 

what  teinds  cannot  be  sold,  258. 

belonging  to  patrons,  260. 

allocation  of,  and  the  titular's  powers  in  allocating,  261. 

what  Undfi  are  exempted  from,  261. 
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how  fu  for  bU  re»l  debt^  G71. 

privilege  of  tenuit  in  prescriptioii,  157. 

And  in  the  kolemnitiea  of  duchugM,  314. 
TEMEMKNT— Dominuit  mud  wrvient,  231. 
TENENDAS— Clkiue  of,  Hi,  145,  240. 
TENOR— Action  of  proving  the,  687. 
TEBCE,  vhmt,  and  when  it  tekes  place,  242,  243. 

out  of  wh>t  nibJBcta  it  i>  dae,  and  by  what  debla  excluded, 

lesaer  terce,  244. 

terce  ij  now  excluded  by  a  special  proviwan,  244. 

brief  of  terce,  with  ita  headi,  244. 

the  widow'H  right  to  her  terce  ii  acquirad  before  Berrice,  24 

terce  Dot  excluded  by  ward,  162. 
TERRITOEY  01'  JUDGE,  11. 

pronouncing  judgment,  and  execution  of  judgment  beyond, 
TESTAMENT,  631. 

heritage  may  now  be  letUed  by,  S2S,  4S0. 

presumed  to  be  made  at  dme  of  death,  631. 

nuncupative  teBtament,  532. 

who  con  make  a  teatament,  635. 

une  cBCnut  teat  in  prejudice  of  thej'iu  rdiela  or  Itgitim,  &3t 

divinoD  of  a  teatament,  G3S. 

t^atametit-tenamentary,  642. 
It-dative,  642. 


317. 


hulograpb,  Ac,  532. 

nothing  which  goea  by  aervice  waa  the  aubject  of  a  tertatnM 
teetamentary  debt,  54S.    See  OoiinBiulioir,  BXMimov,  Q 
THEFT,  fl63. 

aggravations,  S64. 

reset  of  theft,  and  harbourers  of  thieves,  S84. 

thoftbote,  6S5. 
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THIRLAGE,  when  this  last  sort  is  preaumed,  237. 

actions  competent  on,  2S8. 

extinction  of,  240. 

cannot  be  constituted  without  some  title  in  writing,  237. 

except  in  the  cases  of  dry  multares,  and  mills  of  the  King's  property, 
and  of  church-lands,  237. 
THOLING  AN  ASSIZE,  685. 
TIGNI  IMMITTENDI  servitude,  232. 
TIMBER,  destroying  growing,  667. 
TITHES.    Set  Teikds. 
TITLES  OF  HONOUR, 

using  them  infers  no  passive  title,  519. 
TITLES  TO  LAND  ACT,  151,  152,  &c 
TOWN  CLERKS— Rights  of,  162. 
TRADE-UNION  ACT,  887. 
TRADITION,  126. 

real  or  symbolical,  126. 

not  always  necessary  in  the  transference  of  proi>erty,  127. 
TRANSACTION,  351. 
TRANSFERENCE— Action  of,  590. 
TRANSLATION  of  a  right,  438. 
TRANSMISSION  of  feudal  rights,  209  et  nq. 

right  of  liferent  not  transmissible,  242. 

of  personal  rights  of  lands,  217. 

"Transmission  of  Moveable  Property  Act,  1862/  434 
TRANSUMPT— Action  of,  591. 
TREASON,  what  by  the  law  of  ScotUnd,  651. 

jurisdiction,  30. 

statutory,  651. 

the  English  law  of,  made  ours,  652. 

treason-felony,  663. 

corruption  of  blood  consequent  on,  653. 

misprision  of  treason,  654. 

where  triable,  672. 

prescription  of,  684. 
TREASURE  FOUND,  &c.,  135. 
TRIAL.    See  Jury  Trial. 
TRIAL  OF  CRIMES,  procedure  for,  673. 

now  by  two  diets,  675. 
TROUT-FISHING,  a  pertinent  of  lands,  187,  188. 

not  included  in  agricultural  lease,  191. 

no  servitude  of,  229. 
TRUCK  ACT,  886. 
TRUST  RIGHTS  to  creditors,  are  they  heritable  or  moveable  ^  137. 

are  they  reducible  ?  582. 
TRUSTEES  for  public  purposes — Liability  of,  for  negligence  of  servants,  407 

in  bankruptcy,  608. 

take  rights  vested  in  bankrupt  iantum  et  tcUe^  438. 
TRUSTS— Law  of,  554. 


tnut  subairts  in  bi 

Duking  np  titlei  where  lil  the  tnuteoi  hkve  died,  G6S. 

tnuU  for  erediton,  607. 

radical  ri^^t  of  troctar  in  Buch  tnuta,  6S7. 

tniater  mtirelj  diverted  by  dUpoaitiaD  of  reddne,  568. 

trust  can  only  be  proved  hy  the  writ  or  oath  of  the  tnuta 
TL'ltXPlKE  ACT,  231. 

TURPEM  CA  USAli,  KeUlutioD  of  things  pven  6b,  297. 
TUTOI:  NOMINATE,  83. 

luuned  by  a  mother  or  rtmiger,  83. 

of  law,  who,  83. 

of  law  la  not  intruated  with  the  pupil's  peison,  9i. 

form  of  serving  bim,  64. 

dative,  84. 

nominate  preferred  before  the  tutor  of  law  or  dative,  85. 

in  what  tulory  diSen  from  curatoiy,  87. 

powers  of  tutors  and  uurators  in  acta  of  administruiion,  88 


g  doubtful  clumB,  tK). 
their  duty  bb  to  the  minor'a  person,  and  the  managelDent  of 
nre  all  tutors  and  curators  liable  in  diligence  ?  92. 
tutors  and  curators  bave  rc^ulaily  no  salary,  94. 
may  be  removed  for  mal^dministraUon,  S4. 
action  of  tutory,  direct  and  contrary,  63. 
how  tutory  and  curatory  ex[nre,  S4. 
wbat  if  the  tutoni  ore  named  to  the  joint^iuuiagement !  01 
female  tutory  falls  by  marriage,  86. 
liable  for  interest,  366, 167. 
prescripUon  of  tutory  and  comtory  aecounts,  462. 

S«  Invbittobt,  Quobum,  Pbo-Tittobs,  Muobh. 

UBAL  LANDS,  151. 
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USUCAPION,  451. 
USURY,  669. 

probation  of,  678. 

had  no  place  where  the  creditor  undertook  the  hazard  of  any  uncertain 
condition,  669. 

usury  laws  abrogated,  176,  669. 
UTERINE  BROTHER  OR  SLSTER,  477,  528. 

has  no  right  of  succession,  477. 

except  in  the  case  of  moveables,  528. 

VACANT  STIPENDS,  how  to  be  appUed,  48. 

fall  under  the  short  prescription,  459. 
VALUATION  OF  LANDS,  168. 

valued  rent,  169. 

must  now  be  retoured  in  lands  formerly  holden  wanl  of  the  Crown,  169, 
170. 
VALUATION  OF  TEINDS,  255.    See  Teind. 
VASSAL,  140. 

can  sub-feu,  141. 

in  what  the  vassal^s  right  consists,  185  ef  Hq. 

how  far  the  vassal  continues  liable  for  feu -duty  after  alienation,  160. 
VERBAL  agreement,  809. 

bargain  about  lands,  in  what  case  effectual,  309. 

testament  and  legacy,  531,  538. 
VERDICT  OF  AN  ASSIZE,  681. 

either  general  or  special,  682. 
VERITAS  CONVICII—FlesL  of,  409. 
VESTING-Questions  of,  583. 
VICAR,  252. 

vicarage,  252.    See  Teind. 
VICIOUS  INTROMISSION,  550,  585. 

how  inferred,  551. 

presumed  vicious  intromission,  by  Act  of  Sederunt,  551. 

how  excluded,  551. 

how  purged,  552. 

vicious  intromitters  have  relief  against  each  other,  553. 
VICIOUS  POSSESSORS,  203. 
VIOLENCE— Acts  of,  proveable  by  witnesses,  628. 

in  caHcs  of  violence  or  wrong,  the  extent  of  the  damages  is  fixe<l  ))y  the 
party's  oath  in  litem,  626. 
VIOLENT  PROFITS  IN  REMOVINGS,  205. 

how  estimated,  205. 
VOLUNTARY  REDEMPTION  OF  WADSETS,  how  executed,  221. 

WADSETS,  219  et  seq. 

their  ancient  and  later  form,  219  et  teq. 
proper  and  improper,  224. 
usurious  wadsets,  225. 

a  proper  wadsetter  must  cede  the  possession  on  the  revoner'a  fimling 
security,  225.    See  Rkvfrmon,  Rkdemftion. 


1 


1,202. 
7  in  axtnordinuy  ranoTingi,  203. 

the  afleot  of  warning  not  innrted  in,  205. 

between  muter  and  larvant,  87B. 
WARRANDICE— Cl«u»e  of,  1*6. 

■unple,  from  fact  and  deed,  abaolnle,  and  implied,  146. 

how  limited,  US. 

ia  the  Ciown  bound  in!  147. 

ina»le«,39Z. 

in  aaaignationi,  148. 

effects  of  wammdice,  1 4S. 

i«al  waitandice,  1  IS. 
WARRANT.to  imprinn  on  criminal  chaige,  673. 

of  T^iatration,  161. 
WARBANTY  in  oontncte  of  nle,  eipren  and  implied,  332,  333 

in  contracte  of  assurance,  418. 
WEIGHTS  AHD  MEASURES,  330. 
WHALES— property  in,  124. 
WHITSUNDAY  U  fiied  to  16th  May,  202. 
WIFE,  in  what  casta  ahe  can  oblige  haraeU,  eitbcc  with  or  wUh 
band's  consent,  70,  71. 

is  presumed  prtrpotita  n/gUiU  domeitieu,  onless  she  be  i 
72. 

can  teat  without  her  hosband's  consent,  73. 

in  what  casee  entitled  to  a  separate  aliment,  SO. 

pamphernaU*  piopei  to,  66. 

free  from  persoial  diligence,  67. 

BettUment*  to  wives,  4S3  el  $eq.,  497.    See  RATOViAnon. 
WITCHCRAFT,  651. 

nof  wHob 
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WITNESSES^what  witnesses  admitted  in  criminal  trials,  679,  680. 

how  far  a  single  witness  is  sufficient  in  the  proof  of  crimes,  680. 
Sec  Refbobator. 
WOMEN  cannot  be  tutors  of  law,  86. 

in  what  cases  admitted  as  witnesses,  629. 
WOOD,  liferenter's  right  to,  240. 

WRONGOUS  imprisonment,  what,  and  how  punished,  661,  673,  674. 
WRITER'S  name  and  designation  must  be  inserted  in  writings,  313. 
WRITING  must  intervene  in  all  bargains  of  land-rights,  309,  329. 

and  in  deeds  where  parties  agree  that  they  shall  be  reduced  to  writing 
and  in  testaments,  311. 

iu  what  other  contracts  writing  is  necessary,  329. 
WRITINGS,  where  not  privileged,  solemnities  of,  311  e/  teq. 

may  be  written  bookwise,  814. 

holograph  writings,  317. 

solemnities  of  testaments,  317. 

solemnities  of  discharges   to   tenants,    and  merchants'   accounts  and 
letters,  318. 

of  bills,  318. 

of  writings  signed  in  a  foreign  country,  326. 

of  promissory  notes,  325.    See  Depositation,  Deliveby. 

YEAR  AND  DAY,  how  understood,  76,  76. 

YEARLY  PAYMENTS,  obligations  for,  not  subject  to  prescription,  469. 


ADDEiNDA. 


Pago  101.    To  Note  (r)  adid  t—Sw  uIjki  Nut«  <  p),  p.  «iB. 

Patfr  134.     To  Kutv  (it)  itirf:— 3(v  dIbo  43  &  44  VicL  c  -}',  vlild 


niukiM  the  tenant's  riglit  to  lake  ^rontiH-g 
ounnpalion  <if  tlie  limd. 


JnMptwible  rmiu   1 


Page  U-t.     Nulc  (ii),  for  ":«)  &  ai  Vict.  c.  tOl,  $  11,"  rvoW;— 31  &  » 
Viat.  c.  101,  §  U.    Tliia  pTavM(on,aB  to  tbe  mw  of  (il«aditign 
ri'iKolttU,  'uia  .17  &  3B  Vk-t.  c.  iU,  §  61  suh^titul^d. 

I'uK.- 171.    To  Not*  (c)  uAI.-— .See  abo  Nott  (p),  p.  «38.  ' 

ftigt877.    Ti>  Note  (J:)uiW.—<i|' till*  «i. 

1^  8a«L     For  ■•  $  M  "  In  Uil  liiii-  kit  unt.  rniJ  .-c.  10 
37  &  38  Vict,  c  D4,  5  43. 


(u),  add  :— .Sw  iilso  40  i;  4 1   Vii-t.  c.  26,  and  4S 


\\<^e  392.     To  Not 
&  43  Vict.  c.  78. 

Pane  491.  Tu  Note  (i),  (mU:— AiiU  the  power  of  the  only  heir  in 
I'ligtvnLi^  tinder  iin  entail,  iluted  prior  to  AiigoBt,  1B48,  to  acqnire  in  fee 
siia]ile,  in  no  longer  wmditioniJ  upon  his  beiug  unmarriwl. 

PiigcflO?.     In  soccmJ  Hue  ut  Noll' {<0,  for  "  19  &  11,"  read.-— 10  4  U. 

I'lWi;  672.     For  "  ccniiil,"  in  wtonil  line  of  HoU;  rfod  .■—Court, 


Law  Hooks  Pnhlished  />// 


Buchanan  on  Teinds. 

A  Trcatis^e  on  tlie  Law  of  Teinds  or  Tithes.  By  William  Buchanan, 
Ksiq.,  Advocate.    8vo.    Price  16s. 

"Tlie  reatte.r  will  liiiil  abundant  infnmialion  on  every  concelvahle  point  connected  with  the 
law  of  ililii  (lesciipliiin  i*(  i*ropurty.  and  the  rifflita  of  the  Clinrdi,  tlie  heritor,  the  pati-ou,  and  the 
titular/'— JTouma/  of  Juri$prudenee. 

R088'  Leading  Cases.    Mercantile  Law. 

Leading  Cases  in  the  Commercial  Law  of  England  and  Scotland, 
selected  and  arranged  in  systematic  order,  with  Notes.  By  the  late 
Gkokgk  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.  Three  vols.,  royal  8vo.  Price  £3,  1 3s.  Gii. 

Boss'  Leading  Cases.    Land  Rights. 

Leading  Cases  in  the  Law  of  Scotland ; — Land  Rights.  Prepared 
from  the  original  pleadings,  arranged  in  systematic  order,  and  eluci- 
dated by  oitinions  of  the  Court  never  before  published.  By  tlie  late 
Gkorgk  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.    Three  Vols.,  royal  8vo.    Price  £3,  Ss. 

Home  on  Crimes.    Fonrth  Edition. 

Commentaries  on  the  Law  of  Scotland  respecting  Crimes.  By  the 
Hon.  David  Hums,  one  of  the  Barons  of  Exchequer ;  with  a  Sup- 
plement by  Bknjamin  Robkrt  Bkli«,  Esq.,  Advocate.  Two  Vols., 
4to.     Price  £4, 4s. 

**  Baron  Ilnme*a  work,  wlilch  moit  always  form  the  fbuudatkiu  of  oar  Criminal  Jurisprudence. 
"AliMon'i  CrtmitMl  /wiie. 

Kinnear's  Digest  of  Appeal  Cases. 

Dijrpst  and  Analytical  Index  of  tlie  Decisions  in  the   Hoiiise  of 

Lonl-s,  oil  Appeal  from  Sr.otlaiiil,  from  tlio  rnlon  till  S«s<ion  iStW. 
]\y  John  H«»yi)  Kinnkar  Ks(|.,  Advocate,  ami  of  Lincolirs  Iin;, 
Hanistcr-at-Lau'.     8vo.     Price  l.')5. 

*,*  This  work,  beside*  l>riiij:iii«^  into  one  view  the  whole  Law  .-f 
Seothuni  as  settle*!  by  tlie  House  of  Lords,  contains  retVreiieos  to 
many  »iiri«ie»!  points,  in  nearly  every  department,  whicli  are  n  »t 
notiii'il  at  all  in  the  abstracts  of  the  eases  piven  in  other  l)i;:e.-ts 

*•  Wo  «!•'  in-t  1;«-H:i»it»'  l«»  t;\y  that  ui  some  e*u»os  lii!«  ni|re>trt  are  llie  niont  aocurute  tliat  h.ni.e 
yel  Ayi'VATVil."—  Journal  of  Juriifrudi'nce. 

Kinnear  on  the  Law  of  Bankruptcy.    Second  Edition. 

A  Tractleal  Treatise  on  the  Law  of  Bankruptcy,  under  the  exi'itiiiu' 
Statut«'>  ill  Scotland.  Hy  John  Hoyh  Kinnkak,  Ksij.,  Ativocat.*, 
and  i»ftlit'  Inner  Temple,  i»arristerat-Law.  One  Vol.  ^vo.  Pric«.«  ]:»<. 

"  rrniin'-ti"t.:il.iy  U.'-  l"-t  nf  ihe  •rrca'.i>e3  on  the  I'factice  of  this  impoitant  hraoch  of  il-.e 
LtLVr"—Jvuntal  "J  Junfiiudtncf 

Nicolson  on  Elections.    Second  Edition. 

A  Tract i«al  Treatise  on  the  Law  of  rarliamcntary  Elections  in 
Scotland,  incliniinj:  the  Election  of  Kepresentative  Peers,  and  the 
Kef:i«.ti:iti.>n  of  Voters  in  Counties  and  liiir;;hs,  with  a  copious  Ap- 
pendix «'f  Statutes  and  Forms.  I5y  Jamks  Hai>knaoii  Xicolsmn, 
Kscj.,  Advocate.     One  vol.,  .Svo.     Trice  18s. 

"  From  lt<<  <-M:}  i.tciiitr  t!if  w!iii>  :»v'i-!((!ioii  mi  t];c  subject,  It  posaeasoa  ailvanini^es  Mh:cti  i  •> 
oilier  pojisn"ise».'     Jfurnal  of  J  urifjTudfTn  • . 


Bell  (&  Brad/ute. 


Duncan's  Entail  Digest. 

Digest  of  Entail  Cases,  in  wliicli  Deeds  of  Entail  have  been  chal- 
lenged on  the  ground  of  alleged  defects  in  the  Prohibitory  or  Fenc- 
ing Clauses,  with  the  Clauses  founded  on,  and  the  Judgments  of 
the  Court.   By  John  M.  Duncan,  Esq.,  Advocate.    8vo.  Price  9s. 

Duncan's  Parochial  Ecclesiastical  Law.    Second  Edition. 

Treatise  on  the  Parochial  Ecclesiastical  Law  of  Scotland.  By  John 
M.  Duncan,  Esq.,  Advocate.  Second  P^dition.  One  large  Vol. 
8vo.     Price  £l,  lOs. 

*'  The  most  curaorj  perusal  wUI  convince  anj  one  that  the  book  Is  a  useful  one.  It  it 
much  more  than  a  mere  digent  of  eases,  which  is  usually  the  highest  result  attained  In  legal 
literature.  The  subjects  treated  embrace  Parishes  in  general.  Patronage,  Churches,  Chureh- 
jards.  Stipends,  Manses,  Glebes,  Heritors,  Schools,  and  Schoolmasters." — Oltugow  iitrald, 

Macbeth's  Handbook. 

Handbook  of  the  Roads  and  Bridges  Act,  1878  (41  and  42  Vict 
cap.  51).  By  Danikl  Macbeth  jr.,  Advocate.  One  Vol., 
demy  8vo.    Price  9s. 

"Perhaps  the  most  useful  portion  of  the  whole  work,  however,  is  the  Analytical  ladex, 
which  is  most  exhaustive,  wnd  contains  references  to  every  portion  of  the  Act,  mid  in  every 
fbnn  that  it  is  at  all  possible  they  may  require  to  be  oonnulted." — N,  B.  Daily  Mail. 

"  Mr  Macbeth  has  done  good  service  by  the  publication  of  this  Handbook We 

recommend  t)ie  Haiidbuuk  lo  everyone  iuterefttrd  in  the  Roads  and  Bridges  of  Scotland."— 
Daily  Ktview. 

"  Mr  Macbeth  has  done  his  best  to  pnt  the  provlsioiiA  of  the  Act  Into  a  more  Intelligible 
shape,  and  his  edition  of  it  cannot  fail  to  be  acceptable  to  the  largo  number  of  persons  wlio 
hate  to  do  with  roads  and  bridges  in  Scotland.  The  Index  alone  would  have  made  the  work  a 
ixseful  one." — ScoUman, 

Sjrm's  Analysis. 

All  Analysis  of  the  Employera'  Liability  Act  1880  (43  and  44 
Victoria,  cap.  42).  By  John  David  Sym,  M,A.,  Advocate.  With 
an  Appcndfk  containing  the  Act.    Demy  8vo.    Price  2s.  6d. 

"Thii»  masterly  AuHlysisand  expUnatlon  of  the  provisions  of  the  Employers*  Liability 
Act,  parsed  during  last  Se>sion  of  Parliament,  ouffht  to  be  in  the  hands  of  every  employer  of 
labour.  &lr  Sym  makes  alike  clear  the  principles  on  which  the  Act  is  constructed,  and  the 
manner  in  which  it  may  be  expected  to  operate."— Z>aiZy  Review. 

"  While  useful  to  It'irai  practitioners,  the  book  will  be  serviceable  to  anybody  who  desires 
accurate  knowledge  on  this  much  dikcusded  and  rather  complicated  suttjcct."— i^tomati. 

Smith's  Sheriff-Conrt  Acts  and  Dlustrations, 

Acts  of  Parliament  relating  to  SherifT-Court  Practice,  with  illns- 
trations  from  Decisions  of  the  Snprcmo  Courts,  and  Notes :  And 
an  Appendix  which  contains  the  Act  of  Sederunt  and  lielative 
Forms  under  the  Employers  and  Workmen  Act,  1875.  By  W. 
Pat£rson  Smitii,  Solicitor,  Wick.    In  one  vol.,  8vo.    Price  78. 6d. 

Cameron  on  Joint  Stock  Companies. 

Summary  of  the  Law  of  Joint  Stock  Companies,  under  "  Tlie 
Companies  Acts  1862  and  1867,"  with  an  Appendix  containing  the 
whole  of  tiie  Acts  relating  to  Joint-Stock  Companies,  together 
with  a  copious  Index.  By  P.  II.  Camrkon,  Esq.,  S.S.C.  Crown 
8vo.    Price  lOs. 

"Contains  everything  wanteil,  and  It  Is  the  most  eonvenlent  and  practical  work  of  the 
kind  yet  pn\>\i»htA."^Gla$gow  Newi, 


